&^^  JUM2  6  1367 


San  Francisco 

Law  Library 


436    CITY    HALL 


No. 


EXTRACT    FROM    RULES 

Rule  la.  Books  and  other  legal  material  may  be  borrowed  from 
the  San  Francisco  Law  Library  for  use  within  the  City  and  County  of  ban 
Francisco  for  the  periods  of  time  and  on  the  conditions  hereinafter  pro- 
vided by  the  judges  of  all  courts  situated  within  the  City  and  County. 
by  Municipal.  State  and  Federal  officers,  and  any  member  of  the  State 
Bar  in  good  standing  and  practicing  law  in  the  City  and  County  of  ban 
Francisco  Each  book  or  other  item  so  borrowed  shall  be  returned  withm 
five  days  or  such  shorter  period  as  the  Librarian  shall  require  for  books 
of  special  character,  including  books  constantly  in  use.  or  of  unusual 
lalue  The  Librarian  may,  in  his  discretion,  grant  such  renewals  and  ex- 
lensions  of  time  for  the  return  of  books  as  he  may  deem  proper  under 
the  particular  circumstances  and  to  the  best  interests  of  the  Library  and 
its  patrons.  Books  shall  not  be  borrowed  or  withdrawn  from  the  Library  by 
the  general  public  or  by  law  students  except  in  unusual  cases  of  ex- 
tenuating circumstances  and  within   the  discretion  of  the  Librarian. 

Rule  2a.  No  book  or  other  item  shall  be  removed  or  withdrawn  from 
the  Libran-  by  anyone  for  any  purpose  without  first  giving  written  receipt 
in  such  form  as  shall  be  prescribed  and  furnist-eri  for  the  purpose,  failure  of 
wiiich  shall  be  ground  for  suspension  or  denial  of  the  privilege  of  the 
Library. 

Rule  ."la.  No  book  or  other  material  in  the  Library  shall  have  the 
leaves  folded  down,  or  be  marked,  dog-eareil,  or  otherwise  soiled,  de- 
faced or  injured,  and  any  person  violating  this  provision  shall  be  liable 
for  a  sum  not  exceeding  treble  the  cost  of  repl.icement  of  the  book  or 
other  material  so  treated  and  may  be  denied  the  further  privilege  of 
the  Librarj'. 


Digitized  by  the  Internet  Archive 

in  2010  with  funding  from 

Public.Resource.org  and  Law.Gov 


f 

http://www.archive.org/details/govuscourtsca9briefs3371 


J2  7/ 


^  3371 

x5i^  No.  20,428 

<^ ^^""^ '- 

^  United  States 

COURT  OF  APPEALS 

for  the  Ninth  Circuit 


ARTHUR  ANDERSON  and  CLATSOP 
FISHERIES,  INC.,  an  Oregon  corporation, 

Appellants, 

V. 

GENE  R.  NADON,  DOROTHY  IRENE 
NADON,  and  JATABORO  CORPORATION, 
a  corporation, 

Appellees. 


BRIEF  OF  APPELLANTS 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Oregon 


imi    ■;  inc^ 


H.  SCHMID, 
GRAY,  FREDRICKSON  &  HEATH, 
FLOYD  A.  FREDRICKSON, 
LLOYD  W.  WEISENSEE, 
421  S.  W.  Sixth  Avenue, 
Portland,  Oregon  97204, 

Attorneys  for  Appellants. 

■TKV>N«-N>SS  LAW  PUS.  CO..  PORTLAND.  ORB. 


SUBJECT  INDEX 

Page 

Jurisdiction   1 

Statement  of  the  Case 3 

Specification  of  Error  4 

Summary  of  Argument 4 

Summary  of  Argument  4 

Argument    5 

State  Court  Jurisdiction 5 

The  Limitation  Act 7 

Conclusion  12 

Certificate  of  Counsel  13 


TABLE  OF  AUTHORITIES 

Page 

Cases 

Lake   Tankers   Corporation   v.   Henn,   354  U.S.    147 
(1957)    -.    -7,  10,  12 

Lang  V.  Coastwise  Line,  206  Or.  667,  294  P.2d  341 
(1956)    6 

Langness  v.  Green,  282  U.S.  531  (1931)  7,  12 

Lazzari  v.  States  Marine  Corp.,  220  Or.  379,  349  P.2d 
857    (1960)    6 

PJadruga  v.  Superior  Court,  346  U.S.  556  (1954)  5 

Moran  Transportation  Corporation  v.  Adm'x  of  Vi- 
torio  Mellino,  185  F.2d  386  (C.A.  2,  1950)  11 

Pershing   Auto   Rentals,    Inc.   v.    Gaffney,    279   F.2d 
546  (C.A.  5,  1960)  11 

Petition  of  Sause  Bros.  Ocean  Towing,  Inc.,  193  F. 
Supp.  14  (D.  C.  Or.  1960)  12 

Portland  Butchering  Co.  v.  The  WILLAPA,  25  Or. 
71,  34  Pac.  689  (1893)  6 

Red  Bluff  Bay  Fisheries,  Inc.  v.  Jurjev,  109  F.2d  884 
(C.A.  9,   1940)   10 

Statutes 

U.  S.  Constitution,  Art.  Ill,  §  2  5 

346  U.S.  at  560  6 

28  U.S.C.  §  1292  (a)  (1)  and  (3)  3 

28  U.S.C.  §  1333  5 

46  U.S.C.  §  183  ......-..-  1 

46  U.S.C.  §  185 3 


No.  20,428 

United  States 

COURT  OF  APPEALS 

for  the  Ninth  Circuit 


ARTHUR  ANDERSON  and  CLATSOP 
FISHERIES,  INC.,  an  Oregon  corporation, 

Appellants, 

V. 

GENE  R.  NADON,  DOROTHY  IRENE 
NADON,  and  JATABORO  CORPORATION, 

a  corporation, 

Appellees. 


BRIEF  OF  APPELLANTS 


Appeal  from  the  United  States  District  Court 
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JURISDICTION 

This  appeal  arises  out  of  limitation  of  liability  pro- 
ceedings, 46  U.S. C.  §  183  et  seq. 

Respondent-appellant  Clatsop  Fisheries,  Inc.,  was 
the  owner  of  the  F/V  BETTY  which  was  lost  at  sea 
after  a  collision  with  the  F/V  EAGLE  on  December 
6,   1964   (R.   20).  Respondent-appellant  Arthur  Ander- 


son  is  the  president  of  Clatsop  Fisheries,  Inc.  and 
was  the  skipper  of  the  F/V  BETTY  (R.  22).  Peti- 
tioners-appellees allege  that  they  are  the  owners  and 
operators  of  the  F/V  EAGLE  (R.  1). 

On  June  4,  1965,  the  petitioners  filed  a  "Petition 
for  Exoneration  from  or  Limitation  of  Liability  as 
Owners  of  F/V  EAGLE"  in  Admiralty  in  the  United 
States  District  Court  for  the  District  of  Oregon,  al- 
leging, inter  alia,  the  fact  of  the  collision  between  the 
F/V  EAGLE  and  the  F/V  BETTY  on  December  6, 
1964,  and  that  the  F/V  EAGLE  was  within  the  Dis- 
trict of  Oregon  (R.  1).  The  marshal  served  the  Peti- 
tion and  Monition  on  respondents-appellants  at  Astoria, 
Oregon,  on  June  5,  1965  (R.  15,  16). 

Respondents-appellants  filed  their  Claim  and  An- 
swer (R.  17).  Respondents-appellants  also  filed  a  Stip- 
ulation and  Motion  (R.  20)  requesting  leave  to  pro- 
ceed with  a  determination  of  petitioners'  liability  for 
the  loss  of  the  F/V  BETTY  in  the  Circuit  Court  of 
the  State  of  Oregon  for  Clatsop  County,  agreeing  to 
a  determination  of  petitioners'  right  to  limitation  by 
the  District  Court.  Clatsop  Fisheries  also  filed  a  prior- 
ity consent  (R.  27)  agreeing  to  payment  of  all  claims 
before  any  payment  to  Clatsop  Fisheries,  Inc. 

The  motion  to  dissolve  the  injunction  was  heard  on 
August  3,  1965  (Vol.  II,  R.). 

On  August  10,  1965,  the  court  entered  its  Order 
(R.  29)  denying  the  Motion  of  respondents.  On  Aug- 
ust 23,  1965,  respondents  filed  a  Notice  of  Appeal  (R. 
31). 


The  District  Court  had  jurisdiction  by  virtue  of  the 
provisions  of  46  U.S.C.  §  185. 

This  Court  has  jurisdiction  by  virtue  of  the  provi- 
sions of  28  U.S.C.  §  1292  (a)  (1)  and  (3). 

STATEMENT  OF  THE  CASE 

Individual  petitioners  allege  that  they  are  residents 
of  Clatsop  County,  Oregon,  and  part  owners  of  the  F/V 
EAGLE.  The  home  port  of  the  F/V  EAGLE  is  As- 
toria, Oregon.  The  petitioner  Jataboro  Corporation  al- 
leges that  its  principal  place  of  business  is  located  in 
Astoria,  Clatsop  County,  Oregon  (R.  1-2)  and  that  it 
also  is  an  owner  of  the  F/V  EAGLE. 

At  the  time  of  the  collision  between  the  F/V  EAGLE 
and  the  F/V  BETTY  the  individual  respondents  were 
the  only  persons  aboard  the  F/V  BETTY. 

The  Order  for  Monition  and  Monition  require  all 
claimants  to  appear  before  July  13,  1965,  and  assert 
their  claims. 

The  marshal's  returns  show  that  the  respondents 
were  all  served  in  Clatsop  County,  Oregon  (Astoria  and 
Warrenton)  (R.  13-16). 

The  only  claim  filed  is  that  of  appellants  Clatsop 
Fisheries,  Inc.  and  Arthur  Anderson  (R.  17).  The  crew 
of  the  F/V  BETTY,  Riley  Linville  and  Uno  Winters, 
have  renounced  any  claim  against  the  F/V  EAGLE  (R. 
23,  24).  Clatsop  Fisheries  seeks  reimbursement  of 
amounts  paid  to  Linville  and  Winters. 


The  appellants  requested  that  Clatsop  Fisheries  be 
permitted  to  proceed  against  the  petitioners  in  the 
Circuit  Court  of  the  State  of  Oregon  in  Clatsop  Coun- 
ty. Appellants  agreed  that  if  Clatsop  Fisheries  were  so 
allowed  to  proceed,  the  petitioners'  right  to  limitation 
would  not  be  litigated  in  the  state  court  (R.   21). 

Upon  exception  by  the  petitioners  (Vol.  II,  R.  4-6) 
that  there  were  multiple  claims  and  an  inadequate  fund, 
Clatsop  Fisheries,  Inc.  filed  a  priority  consent  agreeing 
that  the  three  small  claims  for  crew  members  could  be 
paid  in  full  by  the  District  Court  out  of  the  limitation 
fund  (R.  27-28). 

The  District  Court  refused  to  permit  Clatsop  Fish- 
eries, Inc.  to  proceed  with  its  claim  for  loss  of  the 
BETTY  against  the  petitioners  in  the  state  court  (R. 
29,  30)  and  appellants  request  that  the  District  Court 
be  ordered  to  allow  Clatsop  Fisheries,  Inc.  to  proceed 
in  the  state  court. 

SPECIFICATION  OF  ERROR 

The  District  Court  erred  in  refusing  to  allow  Clat- 
sop Fisheries,  Inc.  to  prosecute  in  the  state  court  its 
claim    against    petitioners    for    loss    of    the    BETTY. 

SUMMARY  OF  ARGUMENT 

The  appellants'  stipulation  agreeing  to  determination 
of  the  right  to  limitation  in  the  District  Court,  the  dis- 
claimers of  crew  members,  and  the  priority  consent 
of  the  vessel  owner,  adequately  protect  petitioners'  right 


to  limitation,  thus  entitling  the  single  remaining  claim- 
ant, Clatsop  Fisheries,  Inc.,  to  pursue  its  claim  against 
petitioners  in  the  common  law  forum. 

ARGUMENT 
State  Court  Jurisdiction 

Admiralty  jurisdiction  has  never  been  held  to  be 
within  the  exclusive  realm  of  the  United  States  District 
Court  sitting  in  admiralty.' 

The  "saving  to  suitors"  clause  was  enacted  in  1789 
as  part  of  the  Judiciary  Act  and  is  as  viable  today  as 
it  has  ever  been.^ 

The  "saving  to  suitors"  clause  was  discussed  by  the 
Supreme  Court  in  Madruga  v.  Superior  Court,  346 
U.S.  556  (1954).  In  the  Madruga  case,  the  power  of 
the  California  courts  to  order  partition  of  a  ship  was 
brought  into  question.  In  upholding  the  jurisdiction  of 
the  state  court,  the  Supreme  Court,  Mr.  Justice  Black 
speaking,  said: 

"Admiralty's  jurisdiction  is  'exclusive'  only  as 
to  those  maritime  causes  of  action  begun  and  car- 
ried on  as  proceedings  in  rem,  that  is,  where  a  ves- 
sel or  thing  is  itself  treated  as  the  offender  and  made 


'  The  Constitution  of  the  United  States  provides  that:  "The 
judicial  Power  shall  extend  *  *  *  to  all  Cases  of  admiralty  and 
maritime   Jurisdiction;    *   *   *"   U.S.   Const.   Art.   Ill,   §   2. 

2  "The  district  courts  shall  have  original  jurisdiction,  exclu- 
sive of  the  courts  of  the  States,  of: 

"(1)  Any  civil  case  of  admiralty  or  maritime  jurisdiction, 
saving  to  suitors  in  all  cases  all  other  remedies  to  which  they 
are  otherwise  entitled. 

"(2)  Any  prize  brought  into  the  United  States  and  all  pro- 
ceedings for  1±ie  condemnation  of  property  taken  as  prize."  28 
use  §  1333. 


the  defendant  by  name  or  description  in  order  to  en- 
force a  lien."  346  U.S.  at  560. 

The  Oregon  Supreme  Court  has  long  recognized  that  its 
jurisdiction  is  limited  to  in  personam  claims.  See  Port- 
land Butchering  Co.  v.  The  WILLAPA,  25  Or.  71,  34 
Pac.  689   (1893). 

In  this  case  Clatsop  Fisheries,  Inc.  desires  to  insti- 
tute an  action  against  the  owners  of  the  F/V  EAGLE, 
not  the  F/V  EAGLE  herself.  Such  an  action  would  be 
in  personam  and  within  the  jurisdiction  of  the  state 
court. 

Appellants  have  found  no  authority  for  the  proposi- 
tion that  there  is  an  exception  to  the  state  court's  in  per- 
sonam jurisdiction  in  collision  cases.  Furthermore,  there 
is  no  reason  to  suspect  that  the  Oregon  courts  will  not 
properly  apply  maritime  law  to  this  case.  The  Oregon 
courts  decide  longshoremen  versus  shipowner  cases  on 
the  basis  of  the  maritime  law  announced  by  the  United 
States  Supreme  Court.  See  e.g.  Lang  v.  Coastwise  Line, 
206  Or.  667,  294  P.2d  341  (1956).  Actions  brought  by 
seamen  against  shipowners  are  decided  on  the  basis  of 
federal  maritime  law,  i.e.,  the  Jones  Act.  See  e.^.  Laz- 
zari  V.  States  Marine  Corp.,  220  Or.  379,  349  P. 2d  857 
(1960). 

The  Circuit  Court  of  Clatsop  County,  Oregon,  is 
competent  to  hear  and  determine  an  action  brought  by 
the  owners  of  the  F/V  BETTY  against  the  owners  of 
the  F/V  EAGLE.  ^ 


3  Although  not  a  forum  non  conveniens  question,  it  is  to  be 
noted  that  the  Clatsop  County  Circuit  Court  sits  in  Astoria  and 
is  thus  the  convenient  forum  for  the  trial  of  this  case. 


The  Limitation  Act 

The  Limitation  Act  does  not  have  for  its  purpose  the 
denial  of  the  injured  party's  right  to  a  jury  trial  in  a 
state  court  forum  competent  to  hear  the  case.  It  has  for 
its  purpose  limitation  of  an  owner's  liability  to  his  in- 
vestment in  the  res  and,  where  the  res  is  inadequate, 
equitable  apportionment  among  all  claimants.  Lake 
Tankers  Corporation  v.  Henn,  354  U.  S.  147  (1957); 
Langnes  v.  Green,  282  U.S.  531  (1931). 

In  the  instant  case,  therefore,  if  the  limitation  rights 
of  the  owners  of  the  F/V  EAGLE  can  be  assured  and 
if  there  is  no  question  of  proper  apportionment  among 
claimants,  the  owner  of  the  F/V  BETTY  should  be 
allowed  to  proceed  in  the  state  court. 

The  only  possible  claimants,  as  appears  by  the  pe- 
tition for  limitation,  are  the  owner  of  the  F/V  BETTY 
and  her  Master  and  two-man  crew.  The  time  for  filing 
claims  expired  on  July  13,  1965  (R.  9).  The  owner, 
Clatsop  Fisheries,  Inc.  and  the  Master,  Arthur  Ander- 
son, appeared.  Clatsop  Fisheries,  Inc.  as  trustee,  set- 
tled with  the  crew  and  holds  their  claims  (R.  25,  26). 
The  crew  of  the  F/V  BETTY  expressly  disclaims  any 
personal  claim  against  the  F/V  EAGLE  or  her  owners 
(R.  23,  24). 

The  appellants  have  agreed: 

"1.  Respondents  will  not  claim  as  res  judicata 
the  personal  liability  of  petitioners  established  in 
the  State  Court  action  but  agree  that  this  Court 
may  subsequently  determine  the  issue  of  petition- 
ers' privity  and  knowledge  and  right  to  limit  their 
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liability  to  their  interest  in  the  F/V  EAGLE  and  her 
cargo  as  by  Revised  Statutes  of  the  United  States 
may  be  allowed;  and 

"2.  Respondents  will  not  seek  to  enforce  and 
collect  any  judgment  against  petitioners  herein 
which  respondents  may  obtain  in  the  aforesaid  Clat- 
sop County  Circuit  Court  except  in  and  through 
these  proceedings  after  due  appraisal  of  the  F/V 
EAGLE  and  the  granting  or  denying  of  the  Peti- 
tion for  Exoneration  from  or  Limitation  of  Liabil- 
ity." (R.  21,  22) 

Clatsop   Fisheries,    Inc.   has   further   agreed: 

"*  *  *  that  any  claims  filed  on  behalf  of  Uno 
Winters  and  Riley  Linville,  crew  members  aboard 
the  F/V  BETTY,  or  on  behalf  of  Arthur  Ander- 
son, Master  of  the  F/V  BETTY,  as  such  claims 
may  be  fixed  by  this  Honorable  Court,  should  be 
deducted  and  paid  out  of  available  funds  before  the 
payment  of  any  Judgment  recovered  by  respond- 
ent Clatsop  Fisheries,  Inc.  in  its  proposed  State 
Court  action."   (R.  27) 

As  further  assurance  to  petitioners  of  their  limita- 
tion rights,  appellants  agreed  through  their  counsel: 

"*  *  *  s^Q  represent  all  of  the  claimants  and  we 
are  prepared  to  file  either  a  priority  consent  that 
those  other  three  small  claims  may  be  paid  in  full 
out  of  any  limitation  fund,  or  we  are  prepared,  if 
your  Honor  feels  it  is  necessary,  to  disclaim  com- 
pletely the  other  three  claims,  which  are  all  very 
minor,  small  claims."  (Vol.  II,  R.  4) 

It  thus  appears  that  the  District  Court  is  author- 
ized by  stipulation  to  pay  up  to  the  full  amount  of  the 


losses  suffered  by  the  Master  and  crew  of  the  F/V 
BETTY  and  if  limitation  is  ultimately  allowed,  the  li- 
ability of  petitioners  will  be  limited  to  the  value  re- 
maining. If  consideration  of  the  claims  of  the  Master 
and  crew  of  the  F/V  BETTY  is  any  threat  to  peti- 
tioners' limitation  rights,  appellants  have  agreed  tliat 
the  claims  be  disregarded,  leaving  only  the  claim  of 
Clatsop  Fisheries,  Inc.  Every  possible  right  granted  by 
the  Limitation  Act  to  petitioners  is  protected  and  guar- 
anteed. 

Concourse  is  a  prime  function  of  limitation  proceed- 
ings to  provide  for  equitable  apportionments  of  an  in- 
adequate fund,  but  where  there  is  no  need  for  con- 
course, either  because  there  is  only  one  claimant  or  be- 
cause there  is  no  dispute  among  the  claimants  as  to 
amounts  or  payment,  as  here,  or  one  claimant  agrees 
to  full  payment,  as  here,  the  petitioner  is  not  entitled 
to  concourse.  As  the  Supreme  Court  stated : 

"The  State  proceeding  could  have  no  possible 
effect  on  the  petitioner's  claim  for  limited  liability 
in  the  admiralty  court  and  the  provisions  of  the 
Act,  therefore,  do  not  control.  Langnes  vs.  Green, 
282  U.S.  531,  539-540.  It  follows  that  there  can 
be  no  reason  why  a  shipowner,  under  such  condi- 
tions, should  be  treated  any  more  favorably  than 
an  airline,  bus,  or  railroad  company.  None  of  them 
can  force  a  damage-claimant  to  trial  without  a 
jury.  They,  too,  must  suffer  a  multiplicity  of  suits. 
Likewise,  the  shipowner,  so  long  as  his  claim  of 
limited  liability  is  not  jeopardized,  is  subject  to  all 
common-law  remedies  available  against  other  par- 
ties in  damage  actions.  The  Act,  as  we  have  said. 
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was  not  adopted  to  insulate  shipowners  from  liabil- 
ity but  merely  to  limit  it  to  the  value  of  the  vessel 
and  the  pending  freight.  It  is  contended  that  Mary- 
land Casualty  Co.  vs.  Cashing,  347  U.S.  409,  is  to 
the  contrary.  While  there  was  no  opinion  of  the 
Court  in  that  case,  it  involved  an  alleged  clash  be- 
tween Louisiana's  direct  action  statute  and  the  Act. 
The  majority  concluded  there  was  no  clash.  The 
amount  of  the  claims  there  far  exceeded  the  value, 
if  any,  of  the  vessel  and  the  pending  freight.  The 
language  in  one  opinion  to  the  effect  that  concur- 
sus  is  'the  heart'  of  the  limitation  system  therefore 
refers  to  those  cases  where  the  claims  exceed  the 
value  of  the  vessel  and  the  pending  freight.  In  that 
event,  as  we  have  pointed  out,  the  concursus  is  vi- 
tal to  the  protection  of  the  offending  owner's  stat- 
utory right  of  limitation.  But  this  is  not  to  say  that 
where  concursus  is  not  necessary  to  the  protection 
of  this  statutory  right,  that  it  is  nonetheless  re- 
quired." Lake  Tankers  Corporation  v.  Henn,  354 
U.S.  147  at  153,  154. 

There  are  two  matters  that  may  ultimately  have  to 
be  decided  by  the  Admiralty  Court. "*  The  sequence  of 
decision  of  these  two  matters  is  probably  not  important. 
One  matter  is  whether  the  owners  of  the  F/V  EAGLE 
are  entitled  to  limitation  and,  if  so,  the  value  of  the 
F/V  EAGLE.  Appellants  contest  both  the  right  to  lim- 
itation and  valuation  but  concede  the  Admiralty  Court's 


^  These  matters  are  whether  limitation  will  be  allowed  and 
the  valuation  of  the  F/V  EAGLE.  It  is  to  be  noted  that  this 
court  has  approved  an  order  permitting  a  state  court  determina- 
tion of  liability  and  the  value  of  the  petitioner's  vessel.  Red 
Bluff  Bay  Fisheries,  Inc.  v.  Jurjev,  109  F.2d  884  (C.A.  9,  1940). 
Appellant  does  not  seek  such  a  broad  order. 
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jurisdiction  to  decide  the  two  issues.  Appellants  desire 
and  are  entitled  to  try  to  a  jury  the  issue  of  the 
amount  of  damages  to  Clatsop  Fisheries,  Inc.  occa- 
sioned by  the  loss  of  the  F/V  BETTY  and  the  petition- 
ers' liability  for  the  loss.  The  question  of  the  amount 
which  Clatsop  Fisheries,  Inc.  will  ultimately  realize  on 
any  judgment  entered  in  the  state  court  will,  of  course, 
depend  on  the  valuation  of  the  F/V  EAGLE  and  if  the 
valuation  is  less  than  the  judgment,  whether  limitation 
is  allowed.  The  District  Court  may  never  have  to  decide 
the  merits  of  the  limitation  claim  because  if  Clatsop 
Fisheries  recovers  a  judgment  less  than  the  stipulated 
value  ($35,000),  the  right  to  limitation  and  valuation 
would  become  moot. 

In  its  opinion,  the  District  Court  found  that  the 
"statutory  scheme"  would  be  violated  by  granting  ap- 
pellant's request  to  proceed  in  the  state  court  (R.  29). 
The  court  relied  on  Pershing  Auto  Rentals,  Inc.  v.  Gaif- 
ney,  279  F.2d  546    (C.A.  5,  1960). 

In  the  Pershing  Auto  case  there  were  four  claim- 
ants seeking  a  grand  total  of  $558,000.  The  vessel  in- 
volved was  a  total  loss.  Two  of  the  claimants  sought 
leave  to  proceed  in  the  state  court;  two  did  not  do  so. 
There  were  no  disclaimers  executed,  as  here,  by  crew 
members  Linville  and  Winters.  There  was  no  priority 
consent  filed,  as  here,  by  Clatsop  Fisheries,  Inc.^  As  a 


^  In  the  case  of  Moran  Transportation  Corporation  V.  Adm'x 
of  Vitorio  Mellino,  185  F.2d  386  (C.A.  2,  1950),  the  court  held 
that  the  filing  of  a  priority  consent  assured  apportionment  of  the 
fund,  therefore  entitling  the  claimant  to  liquidate  her  claims  in 
the  state  court. 
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matter  of  fact,  the  Court  of  Appeals,  speaking  through 
Judge  Brown,  after  deciding  it  would  be  improper  to 
dissolve  the  lower  court's  injunction,  concluded  its 
opinion  by  noting  that  after  limitation  was  granted  or 
denied  in  admiralty,  the  claimants  would  be  allowed  to 
proceed,  if  they  desired,  with  a  jury  trial  in  the  state 
court. ^  Clatsop  Fisheries,  Inc.  wishes  to  have  the  state 
court  trial  first  as  is  its  right  confirmed  by  Lake  Tank- 
ers Corporation  v.  Henn,  supra,  and  Langnes  v.  Green, 
supra. 

CONCLUSION 

The  order  should  be  vacated  and  the  case  remanded 
with  instructions  to  allow  Clatsop  Fisheries,  Inc.  to 
proceed  with  its  state  court  action  against  owners  of 
the  F/V  EAGLE  for  loss  of  the  F/V  BETTY. 

Gray,   Fredrickson   &  Heath 

Floyd  A.  Fredrickson 

Attorneys  for  Appellants 


^  This  right  to  an  eventual  jury  trial  in  the  state  court  may 
or  may  not  be  acknowledged  by  the  trial  court  in  this  case.  See 
e.^.  Petition  of  Sause  Bros.  Ocean  Towing,  Inc.,  193  F.  Supp.  14 
(D.C.  Or.,  1960). 
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BRIEF  OF  APPELLEES 


Appeal  from  the  United  States  District  Court 
tor  the  District  of  Oregon 


SUPPLEMENTAL  STATEMENT  OF  THE  CASE 

On  December  6,  1964,  a  collision  occurred  between 
the  FV  EAGLE  and  the  FV  BETTY  upon  the  high  seas 
in  international  waters.  The  FV  BETTY  sank  within 
five  minutes  thereafter  (R.  2).  At  the  time  of  the  col- 
lision FV  BETTY  was  drifting  and,  under  the  Interna- 
tional Rules  of  the  Road  (33  U.S.C.  §  1061,  et  seq.), 
underway  without  proper  lights  and  without  any  mem- 
ber of  the  crew  on  watch  (R.  2). 


Subsequent  to  the  collision,  appellees,  as  owners  of 
the  FV  EAGLE,  were  notified  of  separate  claims  being 
asserted  against  them  on  behalf  of  appellant  Clatsop 
Fisheries,  Inc.,  owner  of  the  FV  BETTY  and  of  her 
captain,  appellant  Anderson  (R.  3).  Later,  notice  of  two 
additional  claims  was  received  from  the  crew  members 
of  the  BETTY  by  letter  from  their  attorney  alleging  loss 
of  gear,  clothing,  wages,  and  other  injury  (R.  2 ;  Vol.  II, 
R.  7-8). 

Following  receipt  of  the  aforesaid  claims,  appellees 
caused  the  EAGLE  to  be  appraised  by  independent  sur- 
veyors, who  set  her  value  at  $32,000  (R.  7),  timely  filed 
their  petition  for  limitation  of  liability  pursuant  to  46 
U.S.C.  §§  183-189,  and  submitted  their  ad  interim  stip- 
ulation for  value  in  a  sum  of  $35,000  (R.  3). 

In  due  course,  respondents-appellants  Arthur  Ander- 
son and  Clatsop  Fisheries,  Inc.  filed  their  claims  and 
answers  alleging  a  total  loss  of  $90,000  which  was,  of 
course,  substantially  in  excess  of  the  appraised  value  of 
the  FV  EAGLE  (R.  18).  The  answer  denied  that  peti- 
tioners were  entitled  to  exoneration  from  or  limitation 
of  liability  and  alleged  that  petitioner's  vessel  was  un- 
seaworthy,  her  master  and  crew  negligent,  all  with  peti- 
tioner's privity  and  knowledge  (R.  18).  In  addition,  said 
appellants  specifically  excepted  to  the  value  placed  on 
the  FV  EAGLE  and  to  the  ad  interim  stipulation  for 
value  (R.  17). 


SUMMARY  OF  ARGUMENT 

The  instant  case  involves  a  maritime  catastrophy 
with  a  multiphcity  of  claims  which  clearly  exceed  the 
liability  of  the  owner  under  the  Limitation  Act.  The 
case  is  one  which  is  traditionally  and  peculiarly  mari- 
time in  nature,  all  issues  are  contested  by  appellants, 
and  the  District  Court  properly  exercised  its  discretion 
in  declining  to  dissolve  the  statutory  injunction  (46 
U.S.C.  §  185)  enjoining  against  prosecution  of  claims  in 
other  forums. 

ARGUMENT 


The  Instant  Case  Involves  Multiple  Claims  which 

Greatly  Exceed  the  Value  of  the 

Limitation  Fund. 

At  the  time  of  filing  the  petition,  the  owners  and  op- 
erator of  the  FV  EAGLE  had  received  individual  claims 
from  two  crew  members  of  the  BETTY  (R.  3)  and  had 
been  notified  of  other  claims  on  behalf  of  both  the  cor- 
porate owner  and  the  captain  of  the  FV  BETTY  (R.  3). 

After  the  filing  of  the  petition  for  limitation  and,  to- 
gether with  their  claims,  answers  and  exceptions,  appel- 
lants Anderson  and  Clatsop  Fisheries,  Inc.,  applied  for 
dissolution  of  the  injunction  against  other  suits  or  ac- 
tions arising  out  of  the  collision.  It  was  alleged  that 
Clatsop  Fisheries,  Inc.  wished  to  file  a  proceeding  in  the 
Oregon  state  courts  against  petitioners  for  the  loss  of  the 
FV  BETTY.  As  a  device  to  circumvent  the  Limitation 


Act,  appellants  contended  that  they  had  reduced  the 
number  of  claims  by  "advancing"  to  the  individual  crew 
member  respondents  "the  amount  of  their  respective 
claims"  for  v/hich  appellant  Clatsop  Fisheries,  Inc.  was 
acting  as  "trustee"  (R.  21).  In  addition,  appellants  al- 
leged that  if  the  injunction  was  dissolved,  and  an  action 
was  thereafter  prosecuted  to  judgment  against  petition- 
ers in  the  Oregon  state  court,  appellants  would  not  (1) 
"claim  as  res  judicata  the  personal  liability  of  petitioners 
established  in  the  state  court  action"  but  would  agree 
that  the  same  might  be  the  subject  of  a  subsequent,  in- 
dependent redetermination  by  the  United  States  District 
Court  and  (2)  would  not  seek  to  enforce  and  collect  any 
judgment  obtained  in  the  state  court  except  "in  and 
through  these  (limitation)  proceedings"  after  decision 
upon  the  same  (R.  21). 

One  of  the  salient  purposes  of  the  Limitation  Act  is 
to  eliminate  a  multiplicity  of  litigation  and  provide  con- 
course for  the  determination  of  liability  arising  out  of 
marine  casualties  where  asserted  claims  exceed  the  value 
of  petitioner's  vessel.  See,  Maryland  Casualty  Co.  v. 
Cushing,  347  U.S.  409,  413-418  (1954):  Providence  and 
N.  Y.  Steamship  Co.  v  Hill  Mig.  Co.,  109  U.S.  578 
(1883).  In  the  instant  case,  it  is  apparent  that  there  are 
at  least  four  separate  claims  because  appellants'  Stipula- 
tion and  Motion  seeking  to  dissolve  the  injunction  as- 
serted an  individual  claim  by  Arthur  Anderson  for  per- 
sonal effects  (R.  20),  claims  on  behalf  of  the  two  indi- 
vidual crew  members  as  "trustee"  for  them  (R.  21),  and 
a  claim  by  Clatsop  Fisheries,  Inc.  for  loss  of  the  FV 
BETTY.  The  total  claims  far  exceed  the  proposed  lim- 
itation fund  (R.  19). 


Insofar  as  the  general  principles  involved,  this  case  is 
almost  on  all  fours  with  Pershing  Auto  Rentals,  Inc.  v. 
Gaiiney,  279  F.2d  546  (5th  Cir.  1960)  which  was  relied 
upon  by  the  District  Court  in  its  order  of  August  10, 
1965  refusing  to  dissolve  the  injunction  against  collat- 
eral proceedings  (R.  29,  30).  In  Pershing  the  court  was 
clearly  faced  with  the  question  of  whether  in  a  multiple 
claim  and  inadequate  fund  limitation  situation,  an  ad- 
miralty court  should  modify  its  traditional  injunction 
and  permit  some  of  the  claimants  to  establish  claims 
in  a  common  law  court.  The  court  carefully  analyzed 
all  the  leading  decisions  dealing  with  the  Limitation  Act, 
including  those  relied  on  by  the  respondents  in  the  in- 
stant case,  and  concluded  that  the  admiralty  court 
should  retain  jurisdiction  in  the  case  of  multiple  claims 
which  exceed  the  limitation  fund  and  in  which  the  right 
to  limit  is  disputed. 

Recently,  the  United  States  District  Court  for  the 
District  of  Illinois  had  occasion  to  agree  with  and  fol- 
low Pershing,  noting  that: 

<'*  *  *  Upon  a  timely  petition  filed  under  Sec- 
tion 185,  a  shipowner  has  an  absolute  right  to  have 
the  issues  tried  in  the  limitation  proceeding  when- 
ever it  appears  that  the  value  of  his  interest  in  the 
subject  vessel  is  less  than  the  aggregate  of  all  claims 
pending  against  him  based  upon  an  alleged  fault  of 
the  vessel."  Petition  of  Indiana  Farm  Bureau,  235 
F.  Supp.  800,  801  (1964). 

A  Virginia  district  court  in  the  recent  case  of  the 
San  Jacinto,  238  F.  Supp.  928,  931  (E.D.  Va.  1965) 
points  out  that  the  time  element  involved  in  connection 


with  the  filing  of  a  Umitation  proceeding,  together  with 
the  fact  situation,  insofar  as  multiple  claims,  must  also 
be  given  consideration  by  the  district  court  in  determin- 
ing whether  to  dissolve  the  injunction  against  collateral 
proceedings. 

"Claimants  rely  upon  the  leading  case  of  Lang- 
nes  vs.  Green,  282  US  531,  1931  AMC  511,,  as  au- 
thority for  opening  the  monition  to  permit  further 
proceedings  in  the  civil  actions.  The  distinguishing 
feature  in  Langnes  is  that  a  single  claim  was  there 
involved  and  the  Supreme  Court  expressed  'doubt 
upon  the  good  faith  of  petitioner'  in  alleging  fear 
that  other  claims  might  be  filed.  Moreover,  and  of 
even  greater  importance,  is  the  fact  that  the  civil 
action  was  filed  in  the  state  court  prior  to  the  filing 
of  the  petition  for  limitation  of  liability — in  fact,  the 
petition  was  filed  only  two  days  prior  to  the  sched- 
uled state  court  trial  of  the  civil  action.  Jurisdiction 
of  the  state  court  had  already  attached  in  Langnes, 
and  the  advantage  of  the  limitation  proceedings 
could  have  been  obtained  by  a  proper  pleading  in 
the  state  court  as  there  was  only  one  possible  claim- 
ant and  one  owner.  It  was  for  these  reasons  alone 
that  the  Supreme  Court  ruled  that  the  injunction 
against  the  state  action  should  be  dissolved,  with  a 
retention  of  jurisdiction  as  to  the  petition  for  limit- 
ation of  liability  in  the  event  the  state  court  should 
elect  not  to  consider  the  limitation  aspect  of  the 
case. 

"The  foregoing  is  in  sharp  contrast  to  the  mul- 
tiple claim-inadequate  fund  situation  which  is  here- 
in presented." 

By  contrast,  there  are  at  least  four  separate  claims 
which  have  been  asserted  in  the  instant  case  and  the  pe- 


tition  to  limit  liability  was  filed  in  good  faith  more  than 
six  months  after  the  casualty.  No  civil  action  was  pend- 
ing in  any  court  when  the  petition  was  filed  and  only  one 
claimant  has  requested  permission  to  file  such  action. 

An  analysis  of  the  instant  case  supports  retention  of 
admiralty  jurisdiction  as  (1)  multiple  claims  are  in- 
volved (2)  there  is  an  inadequate  fund  (3)  no  previous 
civil  action  was  pending. 


II 

Appellants'  Effort  to  Reduce  the  Number  of 
Claims  was  Ineffectual. 

During  oral  argument  on  the  motion,  appellants' 
proctor  offered  to  abandon  the  individual  claims  of  Cap- 
tain Anderson  and  the  two  crew  member  respondents  if 
the  court  felt  it  "necessary"  as  an  additional  prerequisite 
to  dissolving  the  injunction  (R.  Vol.  II,  4).  It  should  be 
noted,  however,  that  in  the  continuing  posture  of  the 
case,  said  claims  were  never  abandoned. 

Secondly,  it  is  doubtful  whether  appellants  as  an  al- 
leged "trustee"  could  properly  prosecute  or  abandon  the 
claims  of  Linville  and  Winters. 

The  initial  claims  asserted  by  the  crew  members  (R. 
3)  were  broad  enough  to  include  claims  for  personal 
injury.  If  such  claims  exist  they  may  not  be  assigned  or 
transferred  to  another  for  prosecution.  Rorvik  v.  North 
Pacific  Lumber  Co.,  99  Or.  58,  190  P.  331,  195  P.  163 
(1921);  Anno:  Assignability  of  Claim  for  Personal  In- 
jury or  Death,  40  A.L.R.2d  500.  Though  the  crew  mem- 
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bers  have  released  tiie  FV  BETTY  from  all  claims,  in- 
cluding personal  injury  claims,  there  is  no  consideration 
set  forth  therein  which  will  support  release  of  the  FV 
EAGLE  or  her  owners.  United  Fruit  Co.  v.  United 
States,  186  F.2d  890  (4th  Cir.,  1951);  see  generally,  Re- 
lease, 76  C.J.S.  §  10. 

Ill 

Appellants  are  Not  Entitled  to  Proceed  in  State  Court 
Where  Limitation  Contested. 

The  motion  to  dissolve  the  restraining  order  was 
properly  denied  on  another  important  ground.  Appel- 
lants, by  their  answer,  strongly  contested  all  issues  in  the 
limitation  proceedings,  including  valuation,  sufficiency 
of  the  stipulation,  seaworthiness  of  petitioners'  vessel  and 
the  lack  of  privity  (R.  17-18). 

In  Ex  Parte  Green,  286  U.S.  437  (1932),  a  sequel  to 
Langnes  v.  Green  cited  by  appellants,  the  United  States 
Supreme  Court  held  that  a  claimant  wishing  to  proceed 
with  an  action  against  the  shipowner  in  a  state  court 
must,  inter  alia,  concede  the  issues  raised  by  the  limita- 
tion proceeding  which  are  within  the  sole  jurisdiction 
of  the  admiralty  courts.  In  that  case,  the  District  Court 
for  the  Western  District  of  Washington  had  held  that: 

"To  pursue  common-law  remedy  in  the  state 
court,  the  suitor  must  admit  the  right  to  limit  lia- 
bility, thus  withdrawing  from  the  case  any  federal 
question,  and  his  recovery,  if  any,  will  be  limited  to 
the  value  of  the  schooner;  and,  if  issue  is  taken 
upon  the  right  to  limit,  then  this  court  has  jurisdic- 


tion  of  the  entire  controversy."   The  Aloha.  In  re 
Langnes,  56  F.2d  647,  648  (1932). 

On  direct  appeal,  the  Supreme  Court  affirmed  and 
ampHfied  its  former  opinion  in  the  matter: 

"It  is  clear  from  our  opinion  that  the  state  court 
has  no  jurisdiction  to  determine  the  question  of  the 
owner's  right  to  a  limited  liability,  and  that  if  the 
value  of  the  vessel  be  not  accepted  as  the  limit  of 
the  owner's  liability,  the  federal  court  is  authorized 
to  resume  jurisdiction  and  dispose  of  the  whole 
case."   286  U.S.  437,  439   (1932). 

This  court  has  followed  the  two  Langnes'  opinions  and 
indicated  that  a  claimant  who  might  otherwise  be  en- 
titled to  proceed  in  state  court  will  not  be  permitted  to 
do  so  where  he  has  contested  the  right  to  limit  liability. 
In  Red  BluH  Bay  Fisheries,  Inc.  v.  Jurjev,  109  F. 2d  884, 
885  (1940),  Judge  Healy  set  forth  some  of  the  conditions 
precedent  to  dissolving  the  injunction  against  collateral 
proceedings.  He  noted  that  only  one  claimant  had  ap- 
peared in  response  to  the  monition  and  it  was  not  con- 
tended there  might  be  others.  Also,  the  right  to  limit  li- 
ability was  conceded  by  claimant  and  under  such  cir- 
cumstances a  common  law  proceeding  was  permissible. 
In  this  case,  however,  not  only  are  there  multiple  claim- 
ants and  an  inadequate  fund,  but  appellants  have  con- 
tested the  right  to  limit  liability  and  appellant  Clatsop 
Fisheries,  Inc.  was  therefore  properly  precluded  from 
filing  its  proposed  action  in  the  Oregon  state  courts. 
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IV 

Appellants  Not  Entitled  to  Proceed  in  State  Court 

Where  Value  of  the  Limitation  Fund 

is  Contested. 

The  appellants  have  excepted  to  the  stipulation  for 
value  filed  by  petitioners  and  by  their  answer  have  con- 
tested valuation  of  the  EAGLE  as  alleged  in  the  petition 
to  limit  liability  (R.  17). 

Even  under  the  broader  rule  adopted  by  the  Court  of 
Appeals  for  the  Second  Circuit  permitting  state  court 
proceedings  by  a  single  claimant  who  agrees  only  that 
the  admiralty  court  may  try  the  issue  of  limited  liabil- 
ity, such  claimants  have  been  required  to  concede  the 
adequacy  of  the  stipulation  for  value  filed  by  petitioners 
in  the  limitation  proceeding.  Petition  of  Red  Star  Bar^e 
Line,  160  F.2d  436,  437  (1947)  ("*  *  *  conditioned  the 
order  upon  her  concession  of  the  correctness  of  the  lim- 
itation fund.")  Petition  of  Moran  Transportation  Corp., 
185  F.2d  386,  387  (1950)  ("*  *  *  that  she  concede  in 
writing  the  adequacy  and  amount  of  the  stipulation  for 
value.")  See  also  Gilmore  and  Black,  The  Law  of  Ad- 
miralty, 695  (1957). 

It  is  submitted  that,  in  any  event,  the  district  court 
properly  declined  to  dissolve  the  injunction  where  appel- 
lants had  excepted  to  the  stipulation  for  value. 
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The  District  Court  Exercised  Its  Sound  Discretion  in 
Retaining  Admiralty  Jurisdiction. 

The  determination  to  retain  the  entire  case  within 
the  admiralty  jurisdiction  was  one  within  the  court's 
sound  discretion. 

That  appellants  have  shown  no  pressing  reason  why 
they  should  proceed  in  the  state  court  is  amply  point- 
ed out  in  the  transcript  of  the  argument  (Vol.  II,  R. 
11-12). 

"THE  COURT:  Mr.  Fredrickson,  what  is  the 
disadvantage  to  your  client  in  going  forward  in  the 
usual  and  customary  manner  in  the  limitation  pro- 
ceeding? 

MR.  FREDRICKSON:  Pardon  me? 

THE  COURT :  What  is  the  disadvantage  to  your 
client? 

MR.  FREDRICKSON :  In  having  the  case  tried 
here  rather  than  in  the  state  court? 

THE  COURT:  Yes. 

MR.  FREDRICKSON:  No.  1,  we  think  he  is 
entitled  to  have  the  case  tried  in  state  court. 

THE  COURT:  I  can't  go  along  with  you  that 
he  is  entitled  to.  You  certainly  have  to  make  some 
kind  of  a  showing,  under  the  facts  of  this  case,  to 
bring  him  within  any  right  of  any  kind  to  have  it 
tried  in  the  state  court." 

The  appellants  have  not  made  such  a  showing.  Their 
claims  exceed  the  limitation  fund  and  there  is  still  a 
multiplicity  of  claims  with  one  claim  for  the  value  of 
the  vessel  by  Clatsop  Fisheries  (R.  18,  20),  a  separate 
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claim  by  Arthur  Anderson  for  personal  effects  (R.  20), 
and  a  further  claim  by  respondents  for  the  crew  mem- 
bers (R.  21). 

CONCLUSION 

The  appellants  have  in  effect  denied  all  issues  to  be 
determined  in  the  limitation  proceeding,  i.e.  privity  and 
knowledge,  value,  and  damages,  which  will  necessitate 
a  full  scale  trial  of  all  issues  in  that  proceeding.  At  the 
time  the  limitation  petition  was  filed  there  was  no  pend- 
ing proceeding  in  any  other  court  although  more  than 
six  months  had  elapsed  since  the  casualty.  The  condi- 
tions proposed  by  respondents  are  so  complicated  and 
varying  from  appearance  to  appearance  that  it  is  diffi- 
cult to  determine  what  issues  would  be  tried  in  each  pro- 
ceeding. Under  these  circumstances  to  allow  respondents 
to  proceed  in  a  state  forum  would  result  in  two  trials 
with  no  apparent  benefits  to  either  party. 

It  is  submitted  that  the  court's  ruling  was  entirely 
within  its  sound  discretion,  in  accord  with  existing  au- 
thority, and  that  this  appeal  should  be  dismissed. 

Respectfully  submitted, 

Jerard  S.  Weigler 
RocKNE  Gill 

Proctors  for  Appellees 


13 


CERTIFICATE  OF  COUNSEL 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that, 
in  my  opinion,  the  foregoing  brief  is  in  full  compliance 
with  those  Rules. 

RocKNE    Gill 
Attorney 


No.  20,428 
^  United  States 

,^v  COURT  OF  APPEALS 

lor  the  Ninth  Circuit 


ARTHUR  ANDERSON  and  CLATSOP 
FISHERIES,  INC.,  an  Oregon  corporation, 

Appellants, 

V. 

GENE  R.  NADON,  DOROTHY  IRENE 
NADON,  and  JATABORO  CORPORATION, 
a  corporation, 

Appellees. 


REPLY  BRIEF  OF  APPELLANTS 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Oregon 


^n 


GRAY,  FREDRICKSON  &  HEATH  ^^C  2  ?  Ta^ 

FLOYD  A.  FREDRICKSON  fi^^                     ^   'j6S 

LLOYD  W.  WEISENSEE,  ^%  /^ 

421  S.  W.  Sixth  Avenue  '  ^^^Min 

Portland,  Oregon  97204  '  ^^^/?a- 
Attorneys  for  Appellants. 


So 


STEVENS-NESS  LAW  PUB.  CO.,    PORTLAND.   ORE. 


TTSS 


I 


SUBJECT  INDEX 

Page 

The  Claims  and  Their  Value       1 

Limitation  and  the  Limitation  Fund  3 

The  District  Court's  Discretion 5 

Conclusion 6 

Certificate  of  Counsel  ....-  6 

TABLE  OF  CASES 


Hedger  Transportation  Corporation  v.  Gallotta,   145 

F.2d  870  (C.A.  2,  1944)      4 

Langness  v.  Green,  282  U.S.  531  4 

Lotta,  The,  150  Fed.  219  (E.D.S.C.  1907) 4,5 

Red  Bluff  Bay  Fisheries,  Inc.  v.  Jurjev,  109  F.2d  884 

(C.A.  9,  1940)           4 

Red  Star  Barge  Line,  Inc.,  Petition,  160  F.2d  436,  438 

(C.A.  2,  1947)  4 

San  Jacinto,  238  F.  Supp.  928  (E.D.  Va.  1965)  3 

U.  S.  V.  Laflin,  24  F.2d  683  (C.A.  9,  1928)  2 

Van  Camp  Sea  Food  Company,  Inc.  v.  DiLeva,  171 

F.2d  454  (C.A.  9,  1948)  2 


No.  20,428 

United  States 

COURT  OF  APPEALS 

lot  the  Ninth  Circuit 


ARTHUR  ANDERSON  and  CLATSOP 
FISHERIES,  INC.,  an  Oregon  corporation, 

Appellants, 

V. 

GENE  R.  NADON,  DOROTHY  IRENE 
NADON,  and  JATABORO  CORPORATION, 

a  corporation. 

Appellees. 


REPLY  BRIEF  OF  APPELLANTS 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Oregon 


REPLY  BRIEF 
The  Claims  and  Their  Value 

Petitioners  assert  that  there  are  multiple  claims  hav- 
ing a  value  far  in  excess  of  the  limitation  fund  (Appel- 
lees' Br.  3). 

The  record  shows  that  the  two-man  crew  of  the  F/V 


BETTY  received  full  payment  of  damages  in  the  amount 
of  $773.27  (R.  25)  and  $885.67  (R.  26)  respectively 
from  the  owner  of  the  F/V  BETTY,  Clatsop  Fisheries, 
Inc.  Each  has  executed  a  further  acknowledgment  of  full 
payment  and  promises  not  to  assert  any  claim  against 
the  F/V  EAGLE  or  her  owners  (R.  23-24),  and  as  a 
matter  of  fact  neither  has  filed  a  claim  and  the  time  for 
filing  claims  expired  on  July  13,  1965  (R.  11).  Surely, 
even  appellees  with  all  their  fears  of  a  multiplicity  of 
claims,  must  concede  that  crewmembers  Linville  and 
Winters  are  neither  actual  nor  potential  claimants. 

Petitioners  urge  that  as  Linville  and  Winters  may 
have  had  claims  for  personal  injuries,  such  claims  were 
not  assignable  to  Clatsop  Fisheries  as  trustee  and  imply 
that  therefore  such  claims  are  still  held  by  Linville  and 
Winters  (Appellees'  Br.  7-8).  The  question  of  whether  or 
not  the  "trustee"  can  prosecute  or  abandon  the  claims'  is 
irrelevant  to  the  question  of  whether  or  not  Linville  and 
Winters  are  claimants.  Linville  and  Winters,  as  noted, 
have  been  fully  paid,  disclaim  any  rights  against  peti- 
tioners and  are  now  time-barred  from  making  a  claim. 

The  other  claims  are  for  loss  of  the  F/V  BETTY  and 
the  master's  personal  effects.  The  master,  Arthur  Ander- 
son, is  president  of  Clatsop  Fisheries,  owner  of  the  F/V 
BETTY  (R.  18).  Mr.  Anderson's  claim  is  for  approx- 
imately $650  (R.  20).  The  total  for  individual  losses  is 
$2,308.94.    In   order  to  save  petitioners  the  burden  of 


'  The  vesselowner  is  charged  with  the  responsibility  of  assert- 
ing a  claim  to  recover  the  lost  lays  or  shares  of  the  crew.  Van 
Camp  Sea  Food  Company,  Inc.  V.  DiLeva,  171  F.2d  454  (C.A. 
9,  1948);  U.  S.  v.  Laflin,  24  F.2d  683  (C.A.  9,  1928). 


contesting  the  individual  claims,  Clatsop  Fisheries  has 
agreed  that  the  claims  be  paid  in  full  out  of  the  limita- 
tion fund  before  payment  to  Clatsop  Fisheries  for  loss  of 
the  F/V  BETTY  (R.  27-28).  Petitioners'  efforts  to  paint 
a  picture  of  themselves  as  defending  a  multiplicity  of 
litigation  is  fruitless;  it  is  apparent  that  there  will  be 
but  two  suits  in  this  case,  one  in  the  state  court  in  As- 
toria for  loss  of  the  F/V  BETTY,  and  one  in  the  dis- 
trict court  in  these  limitation  proceedings. 

In  San  Jacinto,  238  F.  Supp.  928  (E.D.  Va.  1965), 
relied  on  so  heavily  by  the  appellees  (Br.  5-6),  twenty- 
five  Jones  Act  claimants  filed  claims  totalling  $10,000,- 
000  against  a  fund  of  $900,000  (an  11-1  ratio).  What- 
ever merits  there  are  in  the  holding  of  the  San  Jacinto, 
none  of  the  reasons  are  valid  in  this  case.  Furthermore, 
the  court  expressly  reserved  the  question  of  whether  the 
claimants  could  pursue  their  claims  before  a  jury  if  lim- 
itation were  denied. 

Limitation  and  the  Limitation  Fund 

The  appellees  contend  that  by  contesting  limitation 
(Appellees'  Br.  8)  an  the  value  of  the  fund  (Appellees' 
Br.  10),  appellants  are  foreclosed  from  proceeding  in  the 
state  court. 

Appellants  have  found  no  reason  in  support  of  the 
appellees'  position.  On  the  contrary,  in  forcing  claimants 
to  concede  either  or  both  limitation  and  value,  the  ad- 
miralty court  would  effectively  deny  access  to  the  state 
court.  Appellants  will  offer  evidence  that  the  BETTY 
and  the  EAGLE  are  each  worth  approximately  $65,000. 


So  long  as  the  right  to  limitation  (R.S.  4283)  and  the 
setting  of  the  stipulation  (R.S.  4285)  are  left  with  the 
district  court,  the  owners  of  the  EAGLE  here  obtained 
all  that  they  have  been  promised  by  Congress. 

On  the  question  of  the  right  to  limitation,  the  Second 
Circuit  has  held  that  a  waiver  of  "any  claim  of  res  judi- 
cata relevant  to  the  issue  of  limited  liability"  is  sufficient 
protection  of  the  petitioner's  rights.  Petition  of  Red  Star 
Barge  Line,  Inc.,  160  F.2d  436,  438  (C.A.  2,  1947)  cert, 
den.  331  U.S.  850.  Here  appellants  filed  just  such  a 
waiver  (R.  21).  The  court  held  that  the  only  concession 
required  is  that  the  petitioner  may  litigate  his  right  to 
limitation  in  the  admiralty  court. 

In  the  case  of  W.  E.  Hedger  Transportation  Corpo- 
ration v.  Gallotta,  145  F.2d  870  (C.A.  2,  1944),  the 
claimant  was  allowed  to  proceed  in  the  state  court  after 
filing  a  consent  to  the  petitioner's  right  to  limit  and  that 
value  be  fixed  in  the  limitation  proceeding.  The  court 
held  that  after  the  filing  of  the  consent  the  admiralty 
court  retained  jurisdiction  only  for  fixing  value. 

In  The  Lotta,  150  Fed.  219  (E.D.S.C.  1907),  subse- 
quently cited  with  approval  in  Langness  v.  Green,  282 
U.S.  531,  the  district  court  held  that  the  value  of  the  pe- 
titioner's vessel  could  be  decided  in  the  state  court  pro- 
ceeding. This  court  has  approved  an  order  that  the  value 
of  the  petitioner's  vessel  should  be  determined  in  the 
state  court.  Red  Bluff  Bay  Fisheries,  Inc.  v.  Jurjev,  109 
F.2d  884  (C.A.  9,  1940).  It  seems  inescapable  to  con- 
clude that  if  the  value  of  the  petitioner's  vessel  were  to 


be  determined  in  the  state  court  case,  the  stipulation  for 
value  could  not  be  set  until  then.^ 

It  thus  appears  that  the  claimant  is  entitled  to  liti- 
gate both  the  issue  of  value  and  limitation  in  the  admir- 
alty court  and  also  have  his  state  court  trial  to  determine 
his  damages. 

The  District  Court's  Discretion 

The  district  court  and  appellees  (Br.  11)  seem  to 
contend  that  appellants  have  to  formulate  some  special 
reason  or  circumstance  entitling  Clatsop  Fisheries  to 
proceed  in  the  state  court.  No  case  authority  is  cited  for 
such  a  proposition  and  appellees  have  advanced  no  rea- 
son for  such  a  rule.  The  "saving  to  suitors"  clause  does 
not  require  reasons  for  wanting  a  jury  trial  in  a  state 
court. 

It  is  interesting  to  note  that  the  district  court  never 
pointed  out  why  Clatsop  Fisheries  should  not  be  per- 
mitted to  proceed  in  the  state  court  or  what  kind  of 
showing  is  needed.  Appellants  offered  to  take  all  neces- 
sary steps  entitling  Clatsop  Fisheries  to  a  state  court 
trial  (Vol.  II,  R.  4).  As  a  consequence,  appellants  were 
never  advised  whether  the  priority  consent  was  inade- 
quate or  whether  it  would  be  necessary  to  give  up  the 
claims  to  recover  for  Mr.  Anderson's  losses  and  pay- 
ments to  Linville  and  Winters. 


2  In  The  Lotta,  supra,  at  pp.  222-223,  the  district  court  noted 
that  the  stipulation  was  set  on  the  basis  of  ex  parte  appraisals  by- 
persons  chosen  by  the  petitioner  and  that  the  claimant  ought  to 
have  the  opportunity  to  be  heard.  The  same  situation  prevails 
here. 


CONCLUSION 

Appellants  have  agreed  to  all  that  is  reasonably  nec- 
essary to  protect  appellees'  limitation  rights  and,  there- 
fore, the  order  of  the  district  court  denying  appellant 
Clatsop  Fisheries,  Inc.  access  to  the  state  court  should 
be  overruled. 

Respectfully  submitted, 

Gray,  Fredrickson  &  Heath 
Floyd  A.  Fredrickson 
Attorneys  for  Appellants 
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in  my  opinion,  the  foregoing  brief  is  in  full  compliance 
with  those  Rules. 

Floyd  A.  Fredrickson 
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In  accordance  with  the  provisions  of  Rule  23(5)  of 
the  Rules  of  this  Court,  appellees  request  the  case  be  re- 
heard en  banc  because  of  the  importance  of  the  ques- 
tion presented  by  this  petition  insofar  as  it  affects  cor- 
rect judicial  procedure. 

The  Question  Presented  on  Appeal  Was  Whether  or  Not 

The  Court  Below,  Acting  on  The  Record  Before  It, 

Did  or  Did  Not  Abuse  Its  Discretion 

In  this  maritime  limitation  of  liability  proceeding,  ap- 
pellants had  attempted  to  convert  what  was  concededly 
a  multiple  claim-inadequate  fund  case  into  a  single 
claim-inadequate  fund  case,  so  as  to  permit  dissolution 
of  the  District  Court's  injunction  against  other  proceed- 
ings and  commence  a  state  court  action  against  appel- 
lees. In  so  doing,  appellants  filed  documents  variously 
designated  as  "disclaimers,"  "releases,"  and  a  "priority 
consent."  In  addition  they  relied  upon  a  theory  of  "trus- 
teeship" for  crewmen's  claims,  attempted  to  waive  the 
res  judicata  effect  of  any  state  court  judgment  in  cer- 
tain respects,  and  offered  to  (but  did  not)  abandon  the 
three  individual  claims  previously  asserted. 

Upon  submission  for  decision  and  careful  considera- 
tion of  the  record,  the  trial  judge  declined  to  dissolve 
the  injunction  (R.  29).  In  so  doing  it  exercised  the  sound 
discretion  which  should  be  "invoked  as  a  guide  to  ju- 
dicial action"  in  cases  of  this  kind.  Langnes  v.  Green, 
1931,  282  U.S.  531,  541,  51  S.  Ct.  243,  75  L.  Ed.  520. 

On  this  appeal,  the  scope  of  appellate  review  is  lim- 
ited to  determining  whether  or  not  there  was  abuse  of 
discretion   or  an   improvident   exercise   thereof  by  the 


court  below.  Delno  v.  Market  Street  Ry.  Co.,  9th  Cir., 
1942,  124  F.2d  965;  Bowles  v.  Huff,  9th  Cir.  1944,  146 
F.2d  428,  431;  C/.,  Ex  Parte  Green,  1932,  286  U.S.  437, 
52  S.  Ct.  602,  76  L.  Ed.  1212. 

District  Court's  Decision  Correct  on  the  Record  Presented 

This  Court's  opinion  concedes  that  appellants  had 
not  effectively  converted  this  matter  into  a  single  claim 
case  when  their  motion  was  submited  for  decision  by 
the  District  Court  (Op.  8).  Clearly  that  decision  was 
correct  on  the  facts  presented  but  this  Court  has  now 
permitted  appellants  to  reopen  the  matter  and  make  a 
further  attempt  to  achieve  their  purpose. 

Due  to  the  infinite  variety  of  fact  situations  which 
may  arise  in  a  maritime  catastrophe,  the  decision  as  to 
whether  an  appropriate  case  has  been  presented  for  dis- 
solution of  the  statutory  injunction  in  any  given  instance 
is  peculiarly  one  for  the  District  Court  which  is  in  the 
best  position  to  review  the  facts  and  control  the  pro- 
ceedings. Each  case  presents  a  different  set  of  circum- 
stances and  claims.  See,  e.g.  Petition  oi  Republic  of 
South  Korea,  D.C.  Or.  1959,  175  F.  Supp.  732. 

In  this  case,  on  the  record  before  it,  the  District 
Court  properly  declined  to  dissolve  its  injunction  and 
hence  the  sole  question  on  appeal  was  whether  such  de- 
cision constituted  an  abuse  of  discretion.  Langnes  v. 
Green,  supra;  New  Albany  Waterworks  v.  Louisville 
Banking  Co.,  7th  Cir.  1903,  122  Fed.  776,  782.  It  has 
not  been  suggested  in  any  way  that  the  District  Court 
abused  or  improvidently  exercised  its  discretion;  nor  is 
such  the  case. 


Remand   With    Instructions   as   to   The   Manner   in   Which 

Court  Below  Should  Exercise  Its  Discretion  on  a 

Hypothetical  State  of  Facts  Is  Wholly  Beyond 

the  Power  of  This  Court 

In  its  opinion  of  March  30,  1966  this  Court  held: 

"*  *  *  that  if,  on  the  remand  of  this  cause,  Clat- 
sop abandons  on  the  record  any  cliams  asserted  as 
trustee  or  assignee  of  Linville  and  Winters,  and 
Anderson  abandons  on  the  record  his  personal  claim, 
an  exercise  of  sound  discretion  will  require  the  dis- 
trict court  to  dissolve  the  injunction  sufficient  to 
enable  Clatsop  to  proceed  with  an  action  in  the 
courts  of  Oregon  on  its  claim  for  the  loss  of  the 
BETTY."  (Op.  8-9) 

Such  a  holding  goes  beyond  the  scope  of  judicial  re- 
view and  seeks  to  circumscribe  the  District  Court's  func- 
tion in  exercising  its  discretion  upon  the  remand  of  this 
case  for  further  proceedings.  Heretofore,  it  has  been  the 
rule  that  such  directions  will  issue  from  this  Court  only 
in  the  form  of  a  writ  of  mandamus  to  be  granted  when 
the  lower  court  has  acted  in  excess  or  abuse  of  its  dis- 
cretion. United  States  v.  Hester,  9th  Cir.,  1963,  325  F.2d 
654;  Frost  v.   Yankwich,  9th  Cir.,   1958,  254  F.2d  633. 

In  the  case  at  bar  appellees  had,  as  noted,  sought  by 
various  devices  to  reduce  the  previously  asserted  claims 
to  a  single  claim.  Judge  Kilkenny  evidently  concluded 
that  they  had  not  effectively  done  so  and 

"*  *  *  having  considered  the  offers  of  said  pe- 
titioners (Anderson,  et  al),  and  being  of  the  belief 
that  an  allowance  of  said  motion  would  not  con- 
form to  the  statutory  scheme  as  created  by  Con- 
gress in  connection  with  the  exoneration  from,  or 


limitation  of  liability,  in  admiralty  cases  as  inter- 
preted, and  in  my  opinion,  properly  construed  in 
Pershing  Auto  Rentals,  Inc.  V.  Gaiiney,  279  F.2d 
546  (5th  Cir.  1960),  and  the  Court  being  now  fully 
advised,  *  *  *"  (r.  29) 

denied  appellants'  motion  to  dissolve  the  injunction. 

This  court's  opinion,  however,  allows  appellants  to 
make  further  efforts  to  reduce  the  number  of  claims  and 
purports  to  control  exercise  of  the  District  Court's  dis- 
cretion if  and  when  suggested  future  steps  are  taken  by 
appellees  herein.  Such  an  order  is  wholly  beyond  the 
power  of  this  Court  and  appellees  respectfully  suggest 
that  the  same  should  be  withdrawn. 

Should  this  Court  determine  that  appellants  are  en- 
titled to  take  further  steps  in  their  effort  to  reduce  the 
number  of  claims,  the  case  should  be  remanded  for  that 
purpose  without  limitation  upon  the  District  Court's 
power  to  redetermine  the  matter  on  the  basis  of  the 
supplemental  record,  the  facts  and  the  law.  Kontos  v. 
The  SS  SOPHIE  C,  3rd  Cir.  1961,  288  F. 2d  437. 

Respectfully  submitted, 

Krause,  Lindsay  &  Nahstoll 

Jerard  S.  Weigler 

Mautz,  Souther,  Spaulding, 

KiNSEY  &  Williamson 
Kenneth  E.  Roberts 
Proctors  for  Appellees. 
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No.  20,429 
IN"  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Hudson  Waterways  Corporation, 

Appellant, 


vs. 
William  J.  Schneider, 


Appellee. 


APPELLANT'S  OPENING  BRIEF 


JURISDICTION 

Jurisdiction  of  this  Court  exists  by  virtue  of  28  U.S.C. 
§1291  and  a  Notice  of  Appeal  filed  on  July  9,  1965  (R.  82)^ 
from  a  Final  Decree  (R.  79)  in  Admiralty  entered  in  the 
United  States  District  Court  for  the  Northern  District 
of  California  on  May  14,  1965. 

The  District  Court  had  jurisdiction,  under  28  U.S.C. 
§1333,  by  virtue  of  a  seaman's  libel  (R.  1)  for  damages 
under  the  Jones  Act  (46  U.S.C.  §688)  and  the  General 
Maritime    Law. 


i^Since  the  Record  on  Appeal  is  composed  of  a  volume  of  the 
Clerk's  Record  (Vohxme  I)  and  four  vohimes  of  Reporter's  Tran- 
script (Volumes  II-V)  with  separate  pag^ination  not  continuoiis 
with  the  Clerk's  Record,  we  have  designated  the  references  with 
"R."  for  the  Clerk's  Record,  and  "Tr."  for  the  Reporter's 
Transcript. 


STATEMENT  OF  THE  CASE 

William  J.  Sclmeider,  a  seaman  and  licensed  marine 
engineer,  conmienced  this  action  by  filing  a  Libel  (R.  1) 
against  his  former  employer,  Hudson  Waterways  Corpo- 
ration, for  damages,  claiming  to  have  been  injured  by  an 
electrical  shock  while  attempting  to  repair  an  electric 
air  compressor  in  the  line  of  his  duties  as  an  engineering 
officer  aboard  the  SS  TRANSORLEANS.  After  trial  a 
decree  was  entered  in  favor  of  Schneider  in  the  amount 
of  $40,427,  with  interest  and  costs  (R.  79-80)  from  which 
the  Respondent  has  appealed  (R.  82). 

In  the  following  account  of  the  incident,  except  where 
otherwise  indicated,  we  rely  upon  the  evidence  given  by 
Sclmeider  himself. 

Schneider  was  employed  as  Third  Assistant  Engineer 
aboard  the  SS  TRANSORLEANS  from  January  15,  1964 
until  February  14,  1964  (Finding  4,  R.  68;  Tr.  8)  and  was 
the  watch  officer  on  the  8:00  to  12:00  watch  (Finding  5, 
R.  68;  Tr.  12).  About  noon  on  January  27,  1964  Schneider 
Avas  told  by  the  First  Assistant  Engineer  to  find  out 
what  was  wrong  with  the  stand-by  air  compressor,  which 
had  stopi>ed  running,  and  get  it  going  again  (Finding  5, 
R.  68;  Tr.  12-13).  Schneider  was  qualified  to  undertake 
the  repair  of  an  air  compressor  unit  of  this  type  (Tr. 
80).  The  air  compressor  was  generally  familiar  to  him 
(Tr.  80,  88)  and  the  particular  portion  of  the  unit  from 
which  he  received  a  shock  was  described  by  him  as 
"standai-d  equipment"  (Tr.  88). 

The  first  thing  he  did  when  he  got  to  the  unit  was  to 
note  that  somebody  had  pulled  the  circuit  breaker  and  his 
first  act  was  to  put  power  to  the  unit  by  closing  the  cir- 


cuit  breaker  (Tr.  15,  98).  The  next  thing  he  did  was  to 
try  to  start  tlie  unit  by  manipulating  the  manual  start- 
ing switch  or  "trigger"  (Tr,  15,  99),  which  protruded 
from  an  enclosed  box  (Tr.  16)  referred  to  as  a  pressure 
regulator  (Tr.  96,  97),  located  at  the  base  of  the  unit 
(Tr.  88).  As  he  reached  for  this  switch  he  noticed  that 
the  regulator  box  had  in  some  manner  been  loosened 
from  the  frame  and  was  tilted  on  its  base  so  that  it  hung 
by  its  electrical  wires  and  he  attempted  to  steady  it  "with 
his  left  hand  while  he  turned  on  the  switch  with  his  right 
hand  (Finding  5,  R.  69;  Tr.  16,  280,  281).  As  he  did  so 
he  received  an  electric  shock  (Finding  5,  R.  69;  Tr.  16). 
When  Schneider  proceeded  ^\^th  the  repair  of  the  unit 
he  opened  the  regulator  box  and  found  some  bare  wires 
touching  the  inside  of  the  box,  as  a  result  of  the  box's 
being  tilted  off  its  mounting.  This  condition  was  evi- 
dently responsible  for  the  breakdown  of  the  compressor 
as  well  as  the  electrical  shock  and  when  Schneider  re- 
paired it  the  compressor  was  restored  to  operation  (Find- 
ing 8,  R.  70;  Tr.  18-20). 

As  a  part  of  Schneider's  routine  duties,  he  had  made 
several  inspection  tours  to  check  engine  room  equipment 
during  each  watch  (Tr.  278).  Each  tour  would  normally 
include  the  air  compressor  unit  and  he  made  at  least  one 
such  tour  during  his  8:00  to  12:00  watcli  on  January  27, 
1965  (Tr.  279).  He  found  nothing  wrong  with  the  air 
compressor  unit  (and  particularly  the  pressure  regulator) 
at  any  time  during  the  voyage,  either  operationally  or 
through  observation  (Tr.  12,  279,  281)  prior  to  being  told 
by  the  First  Assistant  Engineer  that  something  was 
wrong. 
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The  record  contains  no  evidence  at  all  as  to  the  fol- 
lowing: 

(1)  How  the  condition  of  the  box  came  about  or  that  it 
existed  for  any  length  of  time  prior  to  its  being 
called  to  Schneider's  attention; 

(2)  Any  inspections  of  the  equipment  by  anyone  other 
than  Schneider  which  might  have  disclosed  the  con- 
dition, or 

(3)  Violation  of  any  practice  or  other  standard  of  care 
regarding  maintenance  or  inspection  which  would 
have  disclosed  the  condition  to  others  at  an  earlier 
time. 

Upon  tliis  record  the  District  Court  held  the  vessel 
unseaworthy,  extending  the  warranty  of  seaworthiness  to 
the  very  equipment  and  condition  which  a  skilled  seaman 
is  assigned  to  repair  for  the  explicit  reason  that  it  is  not 
working,  and  went  on  to  hold  Respondent  negligent, 
upon  the  ground  that  it  maintained  the  regulator  box 
unsecured  to  the  air  compressor  unit  and  that  this  defec- 
tive condition  of  the  box  which,  combined  with  the  wiring 
inside,  produced  the  shock,  was  known  or  should  have 
been  known  to  Respondent  in  the  exercise  of  ordinary 
care  (Finding  8,  R.  70).  At  the  same  time  the  Court 
absolved  the  Libelant,  the  only  qualified  person  shown  to 
have  conducted  inspections  of  the  compressor,  of  any  con- 
tributory negligence  (Finding  10,  R.  70). 


QUESTIONS  PRESENTED 

1.  Should  the  warranty  of  seawortliiness  be  extended 
to  embrace  e<iuipnient  which  is  loiown  and  represented  to 
be  unfit  on  accoimt  of  damage  and  to  a  condition  which 
the  injured  officer,  cjualified  to  do  so,  was  directed  to  find 
and  repair? 

2.  Is  the  shipowner  liable  on  the  ground  of  negligence 
with  respect  to  the  condition  of  equipment  where  there  is 
no  showing  as  to  how  the  condition  came  about  and  no 
showing  that  the  owner  had  or  should  have  had  Icnowledge 
of  the  condition  through  anyone  other  than  the  very  officer 
claiming  injury? 

3.  Is  an  officer  free  of  negligence  where  the  Court 
finds  that  the  injury  of  whieli  he  complains  arose  from 
negligent  failure  to  discover  and  correct  a  condition  and 
the  evidence  fails  to  show  that  anyone  other  than  he 
inspected  the  equipment  or  had  the  duty  to  do  so? 


SPECIFICATION  OF  ERRORS 

The  following  errors  are  relied  upon  l^y  Appellant : 

1.  The  District  Court  erred  in  holding  that  the  vessel's 
warranty  of  seaworthiness  extended  to  the  Libelant,  with 
respect  to  the  conditions  found  defective  in  this  case  to 
which  the  Libelant  was  exposed  by  reason  of  his  liaving 
to  find  and  repair  such  conditions,  and  the  Court  there- 
fore erred  in  finding  the  vessel  unseaworthy  as  to  the 
Libelant. 

2.  The  District  Court  erred  in  finding  and  liolding 
Respondent  liable  to  Libelant  on  the  gromid  of  negligence 


in  the  absence  of  evidence  of  negligence  on  the  part  of 
anyone  other  than  Libelant  hiniself  and,  specifically,  in 
the  absence  of  evidence  of  any  requirement  of  mainte- 
nance or  inspection,  apart  from  the  inspections  conducted 
by  the  Libelant  himself,  which  might  have  led  to  the  dis- 
covery of  the  defective  condition. 

3.  The  District  Court  erred  in  finding  and  holding  the 
Libelant  free  of  contributory  negligence,  in  view  of  the 
Court's  liaving  foimd  that  the  condition  complained  of 
arose  from  negligence  and  of  the  Court's  having  so  found 
upon  evidence  not  sufficient  to  show  negligence  of  anyone 
but  the  Libelant. 


SUMMARY  OF  ARGUMENT 

I.  Appellee  in  this  case  was  injured  in  the  course  of 
finding  and  repairing  the  cause  of  a  breakdown  and  as  a 
result  of  precisely  the  condition  which  he  was,  in  accord- 
ance with  his  duties  as  an  engineering  officer,  engaged  in 
finding  and  repairing.  As  he  was  engaged  to  do  this  work 
and  was  told,  and  had  himself  ascertained,  that  the  equip- 
ment involved  was  unseaworthy,  rather  than  seaworthy, 
the  extension  of  the  warranty  of  seaworthiness  to  him  in 
this  matter  is  a  contradiction  in  terms  which  is  wrong  in 
principle,  as  contrary  to  the  nature  of  a  warranty  and  to 
the  criterion  of  reasonableness  which  governs  the  war- 
ranty of  seaworthiness,  and  is  in  conflict  with  the  judicial 
precedents  which  have  all  recognized  this  principle. 

II.  The  finding  of  negligence  in  this  case  is  based  upon 
an  alleged  duty  of  inspection,  discovery  and  maintenance. 
Appellee  had  the  burden  of  proving  the  standard  of  care 


to  be  applied  and  its  violation  but  there  was  no  evidence 
presented  showing  any  standard  of  inspection,  discovery 
and  care  which  had  been  violated  and  the  only  evidence 
with  respect  to  such  matters  was  the  affirniative  evidence 
of  Appellee  that  he  himself,  in  the  line  of  his  duties,  made 
inspections  of  the  equipment  as  late  as  the  forenoon  of  the 
day  in  which  he  was  injured  and  found  nothing  wrong. 
In  this  state  of  the  evidence,  the  only  person  whose 
activities  could  support  the  finding  of  negligence  was 
Appellee  himself,  and  the  finding  of  negligence  must  be 
based  upon  liis  own  improper  performance  of  duty.  But 
liability  under  the  doctrine  of  respondeat  superior  does 
not  extend  to  liability  for  the  negligence  of  the  injured 
man  himself,  and  it  was  therefore  wrong  to  hold  the  vessel 
liable  on  this  basis. 

III.  As  the  record  was  such  that  the  finding  of  negli- 
gence must  be  based  upon  the  performance  of  Api^ellee 
himself,  it  was  manifestly  erroneous  to  find  that  he  had 
not  been  contributorily  negligent  and,  as  his  negligence 
involved  the  failure  to  perform  a  supervisory  duty  to  his 
employer,  rather  than  merely  inattention  to  his  own 
safety,  it  is  the  kind  of  negligence  which,  under  estab- 
lished doctrine,  does  not  merely  reduce  damages  but  bars 
recovery  completely. 


in  the  absence  of  evidence  of  negligence  on  the  part  of 
anyone  other  than  Libelant  hmiself  and,  specifically,  in 
the  absence  of  evidence  of  any  requirement  of  mainte- 
nance or  inspection,  apart  from  the  inspections  conducted 
by  the  Libelant  himself,  which  might  have  led  to  the  dis- 
covery of  the  defective  condition. 

3.  The  District  Court  erred  in  finding  and  holding  the 
Libelant  free  of  contributory  negligence,  in  view  of  the 
Court's  having  found  that  the  condition  complained  of 
arose  from  negligence  and  of  the  Court's  having  so  found 
upon  evidence  not  sufficient  to  show  negligence  of  anyone 
but  the  Libelant. 


SUMMARY  OF  ARGUMENT 

I.  Appellee  in  this  case  was  injured  in  the  course  of 
finding  and  repairing  the  cause  of  a  breakdown  and  as  a 
result  of  precisely  the  condition  which  he  was,  in  accord- 
ance with  his  duties  as  an  engineering  officer,  engaged  in 
finding  and  repairing.  As  he  was  engaged  to  do  this  work 
and  was  told,  and  had  himself  ascertained,  that  the  equip- 
ment involved  was  unseaworthy,  rather  than  seaworthy, 
the  extension  of  the  warranty  of  seaworthiness  to  him  in 
this  matter  is  a  contradiction  in  terms  which  is  wrong  in 
principle,  as  contrary  to  the  nature  of  a  warranty  and  to 
the  criterion  of  reasonableness  which  governs  the  war- 
ranty of  seaworthiness,  and  is  in  conflict  with  the  judicial 
precedents  which  have  all  recognized  this  principle. 

II.  The  finding  of  negligence  in  this  case  is  based  upon 
an  alleged  duty  of  inspection,  discovery  and  maintenance. 
Appellee  had  the  burden  of  proving  the  standard  of  care 


to  be  applied  and  its  violation  but  there  was  no  evidence 
presented  showing  any  standard  of  inspection,  discovery 
and  care  which  had  been  violated  and  the  only  evidence 
with  respect  to  such  matters  was  the  affirmative  evidence 
of  Appellee  that  he  himself,  in  the  line  of  his  duties,  made 
inspections  of  the  equipment  as  late  as  the  forenoon  of  the 
day  in  wliich  he  was  injured  and  found  nothing  wrong. 
In  this  state  of  the  evidence,  the  only  person  whose 
activities  could  support  the  finding  of  negligence  was 
Appellee  himself,  and  the  finding  of  negligence  must  be 
based  upon  liis  own  improper  performance  of  duty.  But 
liability  under  the  doctrine  of  respondeat  superior  does 
not  extend  to  liability  for  the  negligence  of  the  injured 
man  himself,  and  it  was  therefore  wrong  to  hold  the  vessel 
liable  on  this  basis. 

III.  As  the  record  was  such  that  the  finding;-  of  negli- 
gence must  be  based  upon  the  performance  of  Appellee 
himself,  it  was  manifestly  erroneous  to  find  that  he  had 
not  been  contributorily  negligent  and,  as  his  negligence 
involved  the  failure  to  perform  a  supervisory  duty  to  his 
employer,  rather  than  merely  inattention  to  his  own 
safety,  it  is  the  kind  of  negligence  which,  under  estab- 
lished doctrine,  does  not  merely  reduce  damages  but  bars 
recovery  completely. 


8 

ARGUMENT 

I 

THE  WAERANTY  OF  SEAWORTHINESS  IS  NOT  AN  UNDER- 
TAKING THAT  A  REPAIR  JOB  WHICH  AN  ENGINEER  IS 
ENGAGED  TO  DO  WILL  NOT  NEED  TO  BE  DONE 

The  findings,  amplified  by  Schneider's  testimony,  show 
that  he  inspected  and,  when  necessary,  repaired  the  com- 
pressor and  that  as  part  of  his  duties  he  received  a  shock 
as  a  result  of  the  very  condition  which  had  caused  the 
compressor  to  stop  running  and  which  he  had  been  sent, 
in  his  duty  as  an  engineering  officer,  to  find  and  repair 
(Findings  5,  6  and  8,  K.  69-70;  Tr.  18-20,  278-279).  Be- 
cause of  the  existence  of  the  damage  which  Schneider  was 
sent  to  repair,  the  District  Court  has  held  the  vessel  un- 
seaworthy,  despite  the  fact  that  the  equipment  in  question 
was  not  represented  or  held  out  as  being  fit  but,  on  the 
contrary,  was  represented  and  known  to  all  concerned  to 
be  unfit,  and  despite  the  fact  that  it  was  a  poiidon  of  the 
equipment  which  the  Appellee,  as  a  skilled  engineer,  was 
hired  to  keep  fit  and  to  repair  when  it  should  be  unfit. 

The  District  Court  has  thus  held  that  the  warranty  of 
seaworthiness  amounts  to  an  undertaking  that  a  repair 
job  wliich  an  engineer  is  engaged  and  paid  to  do  will  not 
need  doing.  In  so  holding,  the  Court  has  run  counter  to 
the  principles  involved  in  the  warranty  of  seaworthiness. 
Both  reason  and  authority  are  overwhelmingly  to  the 
contrary. 

Appellant  does  not  deny  its  duty  to  furnish  a  vessel  and 
appurtenances  reasonably  fit  for  their  intended  service, 
as  set  forth  in  Mitchell  v.  Trawler  Racer,  362  U.S.  539, 
I960  A.M.C.  1503,  but  "[t]he  mere  fact  that  a  seaman 
has  been  ordered  to  do  a  dangerous  thing  does  not  estab- 
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lish  a  case  of  unseaworthiness."  Bruszewski  v.  Isthmian 
Steamship  Co.,  163  F.  2d  720,  722,  1947  A.M.C.  899,  901 
(3d  Cir.).  Appellant  does  not  dispute  the  proiaosition  that 
a  defective  compressor  regulator  may  amount  to  an  un- 
seaworthy  condition  in  certain  circumstances.  What  Ap- 
pellant does  challenge  is  the  applicability  of  the  warranty 
of  seaworthiness  under  the  circmnstances  presented  by 
this  case,  for  the  warranty  of  seaworthiness  is  not  a 
warranty  that  the  ship  or  gear  is  absolutely  fit  in  all 
events,  but  only  reasonably  so,  depending  upon  the  cir- 
cumstances. The  key  to  the  applicability  of  the  warranty 
of  seaworthiness  is  reasonableness. 

It  is  quite  obviously  not  reasonable  to  construe  the 
warranty  of  seaworthiness  to  apply  to  that  which  is  ex- 
pressly represented  as  unfit  for  sei*vice  and  requiring 
attention.  To  do  so  is  a  contradiction  of  the  very  term 
"warranty",  which  characterizes  the  obligation.  This  prin- 
ciple has  been  clearly  recognized  and  applied  by  the 
Supreme  Court,  in  West  v.  United  States,  361  U.S.  118, 
121-122,  1960  A.M.C.  15,  17-18  (1959).  There  the  vessel 
was  in  the  shipyard  for  overhaul  and  a  workman  was 
injured,  not  as  in  the  present  case  by  the  very  condition 
which  he  was  to  repair,  but  as  a  result  of  another  faulty 
condition  in  the  vicinity.  The  Supreme  Court  pointed  out 
that  the  purpose  of  the  vessel's  being  in  the  yard  w^as  to 
make  her  seaworthy,  that  the  condition  Avhich  had  caused 
the  injury  was  included  in  the  specifications  for  repair, 
that  the  representations  of  the  repair  contract  specifica- 
tions showed  that  she  was  not  seaworthy  and,  therefore, 
that  "[i]t  would  bo  an  unfair  contradiction  to  say  that 
the  owner  held  the  vessel  out  as  seaworthy  ..."  Thus  the 
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Supreme  Court  plainly  recognized  the  element  of  repre- 
sentation, or  holding  out,  in  the  warranty  of  seaworthiness 
and  acknowledged  that  the  warranty  did  not  ai)ply  where 
the  unfitness  was  known  and  the  condition  was  held  out 
not  as  one  of  fitness  but  as  one  of  unfitness  and  needing 
repair. 

Logically  considered,  "[IJiahility  for  an  unseaworthy 
vessel  should  obtain  only  where  the  individual  affected 
is  entitled  to  rely,  and  does  rely,  upon  the  seaworthi- 
ness of  something  actually  unseaworthy."  Bruszeivshi  v. 
Isthmian  Steamship  Co.,  163  F.  2d  720,  722,  1947  A.M.C. 
899,  901  (3d  Cir.).  In  the  Bruszeivski  case  certain  long- 
shoremen were  called  upon  to  assist  the  crew  in  removing 
a  broken  boom  from  the  vessel.  In  the  process  a  loose 
block  suspended  in  the  rigging  dropped  upon  one  of  the 
longshoremen,  injuring  him.  The  longshoreman  claimed 
damages  on  the  grounds  of  negligence  and  unseaworthi- 
ness. The  Court  considered  that  the  broken  boom  pre- 
sented an  obvious  danger  to  those  engaged  in  removing 
it  and  refused,  as  a  matter  of  law,  to  apply  the  warranty 
of  unseaworthiness  in  this  situation,  saying:  "To  state 
that  a  broken  boom  is  warranted  as  seaworthy  Avould 
require  distortion  of  the  meaning  generally  awarded  those 
terms. ' ' 

In  Byars  v.  Moore-McCormack  Limes,  Inc.,  155  F.  2d 
587,  1946  A.M.C.  985  (2d  Cir.),  the  plaintiff  fell  through 
a  defective  hatch  which  he  had  been  sent  to  assist  in 
repairing.  The  Court  of  Appeals  rejected  his  claim, 
stressing  the  plaintiff's  knowledge  of  the  defect  and  that 
the  very  fact  of  its  existence  was  the  reason  for  his 
presence  and  stating: 
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"An  employee  cannot  recover  for  injuries  received 
while  doing  an  act  to  eliminate  the  cause  of  the 
injury.  .  .  .  'The  reason  for  this  exception  to  the  gen- 
eral rule  is  that  it  would  be  manifestly  absurd  to  hold 
a  master  to  the  duty  of  providing  a  safe  place  when 
the  very  work  in  which  the  servant  is  engaged  makes 
it  unsafe.'  "- 

In  McDaniel  v.  The  Lisholt,  257  F.  2d  538,  540,  1958 
A.M.C.  1832,  1835  (2d  Cir.),  a  fireman  who  boarded  the 
vessel  to  put  out  a  fire  claimed  the  benefit  of  the  war- 
ranty of  seaworthiness  and  the  Court  quoted  from  Byars 
V.  Moore-McCormack  Lines,  Inc.,  supra,  and  rejected  his 
claim,  stating: 

''[I]t  is  undisputed  that  the  vessel  was  unseaworthy 
at  the  time  libelant  went  aboard.  He  was  stationed 
aboard  the  ship  because  of  the  vessel's  unseaworthi- 
ness occasioned  by  the  fire.  There  can  be  no  duty  to 
furnish  a  seaworthy  ship  to  a  fireman  who  was  on 
the  vessel  luioAving  it  to  be  unseaworthy,  and  was  on 
board  because  of  its  unseaworthiness." 

Accordingly,  in  Pinto  v.  States  Marine  Corporation  of 
Delaware,  296  F.  2d  1,  1962  A.M.C.  104  (2d  Cir.),  where 
the  plaintiff  was  injured  as  a  result  of  the  necessity  of 
carrying  a  broken  signal  light  somewhat  awkwardly  from 
the  bridge  to  a  workshop  below  to  be  repaired,  while  the 
issue  of  unseaworthiness  was  keenly  contested  on  other 
grounds  and  the  judgment  for  the  shipowner  was  upheld, 
it  was  never  suggested  by  very  able  counsel  or  an  experi- 
enced Court  that  the  broken  light  (which  would  constitute 


^Quoted  from  Kowalsky  v.  Conreco  Company,  264  N.Y.   125, 
190  N.E.  206  (1934). 
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unseaworthiness  in  other  circumstances)    could  be  made 
a  basis  for  recovery. 

In  Lieberman  v.  Matson  Navigation  Co.,  300  F.  2d  661, 
1962  A.M.C.  1281  (9th  Cir.),  a  seaman  sought  damages 
for  a  fall  on  the  deck,  Avliich  he  claimed  was  unseaworthy 
because  it  was  covered  with  a  soapy  detergent  which  he 
had  assisted  in  applying  for  the  i>urpose  of  removing 
wax.  The  District  Court  refused  to  find  unseaworthiness 
and  this  Court  affirmed,  stressing  in  its  opinion  the  sea- 
man's pai-ticipation  in,  and  therefore  knowledge  of,  the 
condition  of  which  he  complained. 

In  Maiden  v.  United  States,  253  F.  2d  953,  1958  A.M.C. 
1362  (9th  Cir.),  the  libelant  had  been  injured  when  he 
was  struck  by  a  heav^^  wave  which  came  over  the  bow  of 
the  ship  while  he  was  earrjdng  out  an  inspection  of  con- 
crete plugs  in  the  hawse  pipes,  wliich  had  suffered  break- 
age in  heav^'  weather.  Obviously,  such  breakage  would 
have  rendered  the  vessel  unseaworthy  as  to  seamen  in 
other  circmustances,  but  the  District  Court  declined  to 
hold  the  vessel  liable  for  unseaworthiness  in  these  cir- 
cumstances and  this  Court  affirmed. 

In  Pinion  v.  Mississii^pi  Shipping  Co.,  156  F.  Supp.  652, 
656,  1957  A.M.C.  2308,  2312  (E.D.La.),  as  here,  the 
libelant  claimed  to  recover  for  the  defective  condition  of 
the  very  thing  Avhich  he  was  engaged  in  repairing,  and 
the  Court  said: 

"Here  libellant,  a  ship  repair  man,  was  aboard  the 
vessel  to  replace  pipe  which  was  wasting  away  under 
the  corrosive  influence  of  salt  water.  He  knew  the 
pipe  had  outlived  its  usefulness,  hence  its  replace- 
ment. Under  these  circumstances,  the  shipowner  did 
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not  warrant  the  seaworthiness  of  the  pipe  or  of  the 
vessel  in  respect  to  the  pipe.  Bruszeivski  v.  Isthmia/n 
S.S.  Co.,  supra;  Byars  v.  Moore-BIcCormack  Lines, 
supra.  Quite  the  converse.  By  paying  Pinion's 
employer  to  replace  it,  the  shipowner  in  effect  war- 
ranted that  the  pipe  was  nnseaworthy,  that  it  should 
not  be  relied  on,  that  it  was  dangerous.  Under  the 
circumstances,  it  would  be  absurd  to  hold  that  the 
vessel  herself  was  unseaworthy  and  that  her  owner 
is  liable  in  damages  because  of  defective  jjipe  which 
libellant  was  brought  aboard  to  replace." 

To  the  same  effect,  although  without  discussion,  is 
Raidy  v.  United  States,  153  F.  Supp,  777,  781,  1957 
A.M.C.  1852,  1858  (D.Md.)  aff'd  on  opinion  of  D.C.,  252 
F.  2d  117,  1958  A.M.C.  1328  (4th  Cir.),  where  the  Court 
said, 

"It  seems  to  me  a  misnomer  to  speak  of  the  re- 
movable and  absent  footplate  as  '  unseawortliiness  of 
the  ship.'  The  removal  of  the  absent  plate,  for  the 
substitution  of  others,  was  a  part  of  the  work  re- 
quired to  be  performed  by  the  contract  specifica- 
tions. ' ' 

The  different  verbal  approaches  of  the  courts  in 
appljdng  the  doctrine  of  unseaworthiness  in  these  cases 
is  unimportajit.  The  basic  proposition  underlying  them 
all  is  perfectly  valid.  It  is  that  where  a  person  otherwise 
entitled  to  the  warranty  of  unseaworthiness  is  aware 
that  an  appurtenance  is  broken  or  malfunctioning  and  is 
sent  to  repair  or  correct  it,  the  shipowner  cannot  be  said 
to  warrant  that  particular  item  as  reasonably  fit  for  its 
intended  use  and  the  person  cannot  be  said  to  rely  on 
such  a  warranty  when  he  knows  that  the  item  is  not  fit. 
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Once  the  shipowner  and  the  seaman  are  botli  aware  that 
an  appui-tenance  is  not  functioning  properly,  it  is  a  non- 
sequitnr  to  claim  that  the  warranty  of  seaworthiness  still 
applies.  At  this  point,  the  shipowner  has  knowledge  of 
the  improper  condition  and  should  take  steps  to  correct  it. 
Its  action  or  inaction  must  thereafter  be  gauged  by  cus- 
tomary negligence  standards.  To  place  the  shipowner  at 
the  peril  of  being  absolutely  liable  for  any  injury  incurred 
by  a  seaman  while  fixing  an  obviously  faulty  condition 
would  be  "absurd,"  as  the  Court  said  in  Pinion,- — "an 
unfair  contradiction,"  as  the  Supreme  Court  said  in  West. 

Often  repairs  must  be  accomplished  at  sea  while 
working  under  difificult  and  perhaps  dangerous  conditions. 
To  apply  a  standard  of  absolute  liability  in  such  a  situa- 
tion tends  to  discourage  prompt  repair  at  a  time  when  it 
might  be  imperative  that  tliis  work  be  accomplished  in 
order  to  avoid  exposing  the  crew  and  the  ship  to  fur- 
ther hazards.  Depending  upon  the  circumstance,  the  ship- 
OAvner  may  be  obligated  to  take  greater  than  ordinary 
precautions  in  assigning  the  work,  clearing  the  area  and 
providing  necessary  assistance  and  tools,  but  the  ship- 
owner cannot,  as  either  a  logical  or  a  practical  matter, 
be  said  to  warrant  the  fitness  of  equipment  that  is  plainly 
asserted  to  be  malfunctioning. 
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n 

THE  SKIPOWNER  IS  NOT  LIABLE  FOR  NEGLIGENCE  WHICH 
IS  NOT  SHOWN  TO  BE  THAT  OF  ANYONE  BUT  THE 
LIBELANT 

Under  the  Jones  Act,  the  plaintiff  must  bear  the  burden 
of  going  forward  with  evidence  on  all  the  essential 
elements  of  a  negligence  action.  lie  nmst  i>rove  the 
existence  of  a  duty,  the  negligent  violation  of  that  duty 
by  the  defendant  and  a  causal  relationshii)  of  the  viola- 
tion to  the  injury  sustained.  Lind  v.  American  Trading  & 
Production  Corp.,  294  F.  2d  342,  347,  1961  A.M.C.  2467, 
2475  (9th  Cir.). 

In  determining  that  Appellant  was  negligent,  the  Dis- 
trict Court  did  not  mention  in  its  Memorandmn  Opinion 
(R.  66)  the  nature  of  the  duty  owed  by  Appellant  to 
Appellee.  From  Finding  8  (E.  70),  however,  it  would 
appear  that  the  duty  involved  was  the  proper  maintenance 
of  the  ship's  auxiliary  air  compressor  unit  (hereafter 
referred  to  as  the  " compressor ").='  Finding  8  indicates 
that  this  accident  occurred  as  a  result  of  negligent  failure 
to  discover  and  correct  the  condition  of  the  pressure 
regulator  portion  of  the  compressor  unit  by  proper  main- 
tenance. The  duty  to  discover  the  condition  involves 
inspection  and  a  failure  of  adequate  inspection  is 
indicated  by  the  language  in  Finding  8  to  the  effect  that 


^Finding  8  also  suggests  that  Appellant  is  liable  for  its  failure 
to  provide  Appellee  with  a  safe  place  to  work,  in  that  the  equip- 
ment in  question  proved  incapable  of  performing  its  function  in 
the  manner  for  which  it  vv'as  designed.  Failure  to  provide  a  safe 
place  to  work  does  not  afford  an  independent  ground  for  the 
recovery  of  damages.  Where  a  particular  area  is  made  unsafe, 
liability  can  only  be  predicated  upon  proof  of  the  shipowner's 
failure  to  exercise  reasonable  care  in  that  regard.  West  v.  United 
States,  361  U.S.  118,  1960  A.M.C.  15  (1959). 
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the  condition,  '4n  the  exercise  of  ordinary  care  should 
have  been  laio"\\Ti  to  respondent." 

There  is  no  evidence  whatever  in  the  record  to  indicate 
that  Apjsellant  faded  to  maintain  and  inspect  this  com- 
pressor or  any  jjortion  of  it  through  any  person  other 
than  Appellee  Schneider.  The  record  contains  no  comment 
regarding  the  procedure  for  the  upkeep  of  the  compressor 
and  there  is  no  indication  that  anything  was  wrong  with 
it  at  any  tune  during  the  voyage  prior  to  the  noon  hour 
of  January  27,  1964,  the  date  of  tliis  accident.  No  evidence 
was  introduced  to  the  effect  that  proper  inspections  of 
the  compressor  were  not  undertaken  or  that,  had  they 
been  undertaken,  the  cause  of  the  malfunction  would  have 
been  discovered.  No  evidence  was  introduced  as  to  what 
inspections  or  maintenance  procedures  were  "usual  or 
customary  or  required  by  good  practice  or  by  law  or 
regulation. '  '* 

The  only  testimony  concerning  the  inspection  and 
maintenance  of  the  compressor  came  from  Schneider  him- 
self. As  a  part  of  his  routine  duties  he  made  inspection 
tours  to  check  engine  room  equipment  (Tr.  278).  Eacii 
tour  Avould  normally  include  the  compressor  unit  and  ho 
made  at  least  one  such  tour  during  his  watch  on  January 
27,  1964  (Tr.  279).  He  found  nothing  wrong  with  the 
compressor  unit,  and  particularly  the  pressure  regulator 
(Tr.  281),  that  day  or  at  any  other  time  during  the 
voyage  (Tr.  12,  278,  279).  The  first  indication  Schneider 
had  that  the  compressor  was  not  functioning  properly 
came  at  noon  on  Januaiy  27,  1964,  when  the  first  assistant 


*The  Belgravo,  299  F.  2d  897,  904,  1962  A.M.C.   1327,   1336 
(9th  Cir.). 
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engineer  infonned  liim  that  the  comiDressor  had  stopped 
running  and  asked  him  to  find  out  what  was  wrong  with 
it  (Tr.  12,  13). 

The  timing  of  the  discovery  of  this  malfunction  is 
significant  in  evaluating  the  District  Court's  finding  of 
negligence.  Schneider  inspected  the  compressor  during 
the  8:00  to  12:00  watch  on  January  27  and  found  nothing 
wrong  with  it  (Tr.  279) ;  yet  between  the  time  of  his 
inspection  and  12:00  noon,  when  he  went  off  watch,  the 
compressor  stopped  running  (Tr.  12,  13).  If  the  condi- 
tion had  arisen  prior  to  his  inspection  this  would  indicate 
that  Schneider's  inspection  was  not  adequate;  otherwise, 
the  cause  of  the  malfunction  would  have  been  detected. 
If  this  is  so,  the  shipowner's  negligence  in  failing 
properly  to  inspect  is  only  commensurate  with 
Schneider's  o^vn  negligence  and  the  shipowner's  Liability, 
if  any,  would  arise  directly  as  a  result  of  Schneider's 
substandard  performance. 

If  the  condition  giving  rise  to  the  malfunction  occurred 
between  the  time  of  Schneider's  inspection  and  noon  on 
January  27,  1964,  Appellee  can  hardly  be  guilty  of 
improper  maintenance,  given  the  short  interval  of  time 
involved,  particularly  when  the  malfunction  was  not 
detected  by  the  engineer  (Schneider)  on  duty  at  the  time. 

Even  in  applying  the  doctiine  of  comparative  negli- 
gence, libelant  cannot  recover  from  the  shipowner  where 
the  only  negligence  proved  was  his  own  negligence. 
Guarracino  v.  Luckenhach  Steamship  Co.,  333  F.  2d  64:6, 
1964  A.M.C.  2240  (2d  Cir.) ;  The  Benny  Skou,  346  F.  2d 
993  (2d  Cir.  1965). 


18 


The  negligence  issue  in  this  case  is  like  that  in  The 
Belgrano,  299  F.  2d  897,  1962  A.M.C.  1327  (9th  Cir.) 
where  this  Court  reversed  the  District  Court's  finding  of 
negligence.  The  Belgrano  involved  a  longshoreman's 
injury  from  a  defect  of  ship's  gear  which  was  plainly 
visible  on  inspection,  and  was  actually  discovered  by  long- 
shoremen the  previous  day.  The  District  Court  found  that 
the  shipoAvner  had  a  duty  to  make  a  reasonable  inspection 
of  the  ship's  gear  and  equipment  to  see  that  it  was 
operating  properly,  and  that  this  duty  had  been  breached. 
In  reviewing  the  record,  this  Court  found  that  the  libelant 
established  the  following  propositions:  (1)  that  the 
accident  occurred,  (2)  that  it  occurred  because  of  a  mal- 
function in  ship's  gear  and  (3)  that  the  stevedores  dis- 
covered the  malfunction  shortly  before  the  accident.  299 
F.  2d,  at  904,  1962  A.M.C.  at  1336.  Precisely  the  same 
situation  is  presented  by  the  record  in  this  case,  except 
for  the  immaterial  difference  that  here  the  malfunction 
was  discovered  much  closer  to  the  time  of  the  accident 
and  by  a  member  of  the  crew. 

In  The  Belgrano,  this  Court  stated  that  it  could  not  be 
inferred  from  the  record  that  reasonable  inspection  by 
the  vessel  would  have  revealed  the  cause  of  the  mal- 
function : 

"The  vice  of  [the  libelant's]  argument  is  the  absence 
from  the  record  of  any  testimony  establishing,  or 
tending  to  establish,  the  standard  of  conduct  which 
respondents  were  recjuired  to  meet  in  discharge  of 
their  duty  to  make  a  reasonable  inspection  to  see  that 
the  gear  and  equipment  furnished  by  them  operated 
properly.  There  is  no  testimony  in  the  record  of  what 
conduct  on  the  part  of  operators  and  owners  of  ves- 
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sels  of  the  type  or  similar  to  the  type  of  the  BEL- 
GRANO  and  similarly  equipped,  was  usual  or  cus- 
tomary or  required  by  good  practice  or  by  law  or 
regulation  in  maldng  inspection  of  gear  and  equip- 
ment. Is  the  standard  of  conduct  met  by  a  visual 
inspection  of  the  gear  and  equipment?  Does  the 
standard  of  conduct  require  an  operational  test  of  the 
gear  and  equipment  of  a  vessel?  Does  the  standard 
of  conduct  require  constant  inspection?  Does  the 
standard  of  conduct  require  daily  inspection?  Does 
the  standard  of  conduct  require  inspection  before  and 
after  each  use  of  the  gear  and  equipment?  The  record 
leaves  us  completely  in  the  dark  in  attempting  to  find 
answers  to  these  questions."  1962  A.M.C.  at  1336; 
299  F.  2d  at  904. 

These  observations  are  equally  applicable  in  this  case,  not 
only  as  to  inspections,  but  also  as  to  maintenance. 

The  mere  fact  that  an  accident  occurred  cannot  support 
a  finding  of  negligence.  West  v.  United  States,  supra;  The 
Belgrano,  supra.  The  Jones  Act  does  not  make  an  em- 
ployer responsible  for  acts  which  do  not  constitute  a 
breach  of  duty  to  the  seaman.  Hawley  v.  Alaska  Steam- 
ship Co.,  236  F.  2d  307,  311,  1956  A.M.C.  1877,  1883  (9th 
Cir.).  And  the  seaman's  own  negligence  is  not  such  a 
breach  of  duty.  Guarracino  v.  Luchenhach  Steamship  Co., 
supra;  The  Benny  Shou,  supra. 

Thus,  the  record  shows  that  the  finding  of  negligence  is 
based  upon  no  evidence  whatever  of  negligence  on  the 
part  of  anyone  but  Schneider  himself,  and  the  authorities 
show  that  the  doctrine  of  respondeat  superior  has  not 
been  extended  to  the  imposition  of  liability  on  that  basis. 
For  the  reasons  indicated  above,  the  District  Court's  find- 
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ings   with   resi>ect   to   Appellant's   negligence    cannot   be 
supported  on  the  record  and  must  be  set  aside. 


Ill 

THE  DISTRICT  COURT  ERRED  IN  FAILING  TO  HOLD  AGAINST 
APPELLEE  ON  THE  ISSUE  OF  CONTRIBUTORY  NEGLIGENCE 

The  Court  found  negligence  in  this  case  (Finding  8,  R. 
70).  From  the  foregoing  discussion,  it  is  apparent  that 
Schneider  was  guilty  of  that  negligence  in  failing  to  per- 
form the  expert  and  supei^isory  duties  for  which  he  was 
hired.  In  the  face  of  this,  it  is  clear  the  Court  erred  in 
finding  Appellee  "not  guilty  of  contributory  negligence" 
(Finding  10,  R.  70). 

The  Court's  negligence  finding  suggests  that  proper  in- 
spection would  have  resulted  in  a  warning  to  Schneider 
which  would,  in  turn,  have  resulted  in  his  avoiding  the 
shock.  Yet  the  only  evidence  concerning  inspection  was 
that  Schneider  himself,  in  the  course  of  his  regular  duties, 
conducted  the  inspections  of  the  equipment.  His  failure  to 
make  an  adequate  inspection  and  discover  the  condition 
of  the  equipment  was  a  breach  of  his  regular  duties  to 
his  employer,  rather  than  mere  inattentiveness  to  his  own 
safety. 

It  is  a  long-established  doctrine  that  negligence  of  the 
injured  man  in  failing  to  carry  out  his  responsibilities  to 
his  employer  is  a  bar  to  recovei-y,  as  distinguished  from 
mere  attentiveness  to  his  oa\ti  safety,  which  is  the  only 
kind  of  contributory  negligence  contemplated  under  the 
provision  of  the  Federal  Employer's  Liability  Act    (45 
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U.S.C.  §53)  providing  that  contributory  negligence  shall 
reduce  the  damages.  Great  Northern  Ry.  Co.  v.  Wiles,  240 
U.S.  444,  448  (1916) ;  Davis  v.  Kennedy,  266  U.S.  147,  149 
(1924);  Bradley  v.  Northivestern  Pacific  R.  Co.,  44  F.  2d 
683  (9th  Cir.  1930). 

As  the  Jones  Act,  46  U.S.C.  §688  operates  by  the 
incorporation  of  the  Federal  Employer's  Liability  Act, 
the  same  rule  applies  in  seamen's  cases,  as  held  in 
Walker  v.  Lykes  Bros.  Steamship  Co.,  193  F.  2d  772,  1952 
A.M.C.  269  (2d  Cir.).  There  the  Court  denied  recovery 
to  the  master  of  the  vessel  for  injuries  resulting  from  a 
defective  condition  which  he  had  known  about  for  some 
time  and  which  it  was  his  duty  to  arrange  to  have  re- 
paired. The  fact  that  the  Walker  case  involved  the 
master,  rather  than  a  loAver  ranking  officer,  is  iumiaterial, 
since  the  essence  of  the  case  is  the  existence  of  responsi- 
bility for  the  task  in  the  person  claiming  injury,  and  the 
F.E.L.A.  cases  upon  which  the  doctrine  rests  abundantly 
show  that  it  is  not  restricted  to  senior  managerial  em- 
ployees.^ 

As  it  is  clear  that  Schneider  himself  is  involved  in  the 
negligence  which  the  District  Court  found  in  this  case 
and   that   his    negligence    was    of    the    type    involving  a 


^The  distinction  between  inattentiveness  to  one's  own  safety  and 
failure  to  perform  one's  duty  to  his  employer  is  that  in  the  latter 
the  employer  has  a  separate  cause  of  action  against  the  officer 
involved.  States  Steamship  Co.  v.  Hoicard,  180  F.  Supp.  461, 
1960  A.M.C.  1861  (Ore.)  and  authorities  there  cited.  See,  gen- 
erally, Annotation,  110  A.L.E.  831  (1937).  Where  this  claim 
is  for  damages  resulting  from  injuries  to  another  it  is  neces- 
sary to  proceed  by  a  separate  suit,  as  in  States  SteavisMp  Co. 
V.  Howard,  supra,  or  impleader,  as  in  Linday  v.  American 
President  Lines,  214  C.A.  2d  146,  29  Cal.  Rptr.  465,  1963  A.M.C. 
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breach  of  his  duty  to  Appellant,  rather  than  merely  a 
breach  of  his  "duty"  of  safe  conduct  toward  himself,  and 
was,  indeed,  the  only  negligence  of  which  there  was  evi- 
dence, the  Court's  finding  that  he  was  not  guilty  of  neg- 
ligence is  erroneous  and  he  is  barred  from  recovery. 


CONCLUSION 

For  the  foregoing  reasons,  we  submit  that  the  Decree 
should  be  reversed  with  directions  to  enter  a  decree  for 
Appellant, 

Dated,  San  Francisco,  California, 
January  12, 1966. 

LiLLicK,  Geaky,  Wheat,  Adams  &  Charles, 
Graydon  S.  Staring, 
Alf  R.  Brandin, 

Attorneys  for  Appellant. 


1899.  In  a  case  such  as  Petition  of  Moore-McCormack  Lines,  164 
F.  Supp.  198,  1958  A.M.C.  1497  ( S.D.N. Y.),  it  was  necessary  to 
proceed  by  cross-libels  against  the  estates  of  the  officers  whose 
alleged  negligence  had  caused  the  catastrophe,  since  the  amounts 
claimed  from  the  estates  exceeded  the  amounts  claimed  by  the 
estates.  But  in  cases  such  as  Walker  v.  Lykes  Bros.  Steamship 
Co.,  supra,  and  the  present  case,  where  the  employer's  claim 
against  the  officer  would  be  only  co-extensive  with  the  claim  of 
the  officer  against  the  employer,  there  is  no  reason  for  such 
circuity  of  action  and  the  officer's  breach  of  duty  is  treated  simply 
as  a  defense. 
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Certificate  of  Counsel 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Kules  18  and  19  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  and  that, 
in  my  opinion,  the  foregoing  brief  is  in  full  compliance 
with  those  rules. 

Graydon  S.  Staring, 

One   of  Attorneys  for  Appellant. 
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No.  20,429 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Hudson  Waterways  Corporation, 

a  cori)oration, 

Appellant, 
vs. 

William  J.  Schneider, 

Appellee. 


Appeal  from  an  Admiralty  Decree  of  the  United  States 

District  Court  for  the  Northern  District  of 

California,  Southern  Division 

Honorable  Albert  C.  WoUenberg,  District  Judge 
BRIEF  FOR  APPELLEE 


A. 

JURISDICTION 

This  Coiii't  has  jurisdiction  of  this  cause  on  the 
basis  of  the  facts  and  authorities  cited  in  Appellant's 
Opening  Brief. 

B. 

STATEMENT  OF  THE  CASE 
I.    Introduction. 

William  J.  Schneider,  a  marine  engineer,  suffered 
permanent   injury   to   his   nervous    system   when   he 


received  a  severe  electric  shock  from  latently  defec- 
tive equipment  in  the  course  of  his  work  aboard 
appellant's  ship.  A  final  decree  in  admiralty  in  favor 
of  Mr.  Schneider  for  $40,427.00  was  entered  upon 
findings  of  unseaworthiness  of  appellant's  vessel  and 
negligence  of  the  corporate  shipowner.  The  nature 
and  extent  of  appellee's  injuries  and  the  amount  of 
the  award  is  not  challenged  here. 

The  appellant  shipowner  seeks  reversal  of  the  de- 
cree contending  that  (1)  the  vessel's  warranty  of 
seaworthiness  did  not  extend  to  the  appellee  crew 
member  as  a  matter  of  law;  (2)  there  was  no  evi- 
dence of  negligence  on  the  part  of  the  shipowner; 
and,  (3)  the  Court  erred  in  finding  appellee  free  of 
contributory  negligence. 

The  following  statement  of  facts  from  the  record 
and  appellee's  argmnent  will  demonstrate  that  the 
findings  and  decree  in  favor  of  appellee  are  based 
upon  substantial  evidence  and  are.  entirely  consistent 
with  applicable  principles  of  maritime  law. 

n.    Statement  of  the  Facts  Relating  to  the  Issues  of  Unsea^ 
worthiness,  Negligence  and  Contributory  Negligence. 

Appellee,  William  J.  Schneider,  is  a  licensed  marine 
engineer,  49  years  of  age  and  resides  at  Studio  City, 
California.  (Tr.  2,  5.)  He  was  injured  about  12:30  in 
the  afternoon  on  January  27,  1964  in  the  course  of 
his  emplo}'Tnent  on  board  appellant's  ship  the  SS. 
TRANSORLEANS,  a  T-2  Tanker.  (Tr.  11-12,  14.) 
Mr.  Schneider  joined  the  ship  at  Stockton,  California 
on  January  15,  1964  and  signed  the  Shipping  Articles 


at  San  Francisco  the  following  day.  (Appellant's  Ex- 
hibit J,  pp.  10-11.)^  Appellee  had  never  served  on 
this  vessel  before.  (Exh.  J,  p.  11.)  At  the  time  he  was 
hurt,  the  ship  was  in  navigable  waters  en  route  from 
San  Francisco  to  Panama.  (Tr.  11;  Exli.  J,  p.  11.) 

About  noon  on  the  date  of  the  accident,  appellee 
was  directly  ordered  by  the  First  Assistant  Engineer 
to  check  the  ship's  service  A.C.  [alternating  current] 
standby  air  compressor  which  had  stopped  running 
and  to  get  it  running  again.  (Tr.  12-13;  Exh.  J,  pp. 
11-12.)  In  obedience  to  these  orders  of  his  superior 
officer,  Mr.  Schneider  first  checked  the  main  breaker 
switch  on  the  master  panel  located  on  the  operating 
platform  (Tr.  102-103) ;  he  then  proceeded  to  the 
place  where  the  air  compressor  was  situated  near  the 
middle  of  the  control  platform,  one  deck  IdcIow  the 
operating  platform  in  the  engine  room.  (Tr.  14.)  The 
temperature  in  the  engine  room  was  about  105  to  110 
degrees  Fahrenheit;  it  was  somewhat  higher  in  the 
vicinity  of  the  air  compressor,  and  appellee  was  per- 
spiring. (Tr.  14-15.)  The  platform  on  which  appellee 
was  standing  was  solid  sheet  metal.  (Exh.  J,  p.  22.) 
He  then  noticed  that  the  compressor  was  not  operat- 
ing and  that  its  knife  switch  had  been  pulled  into 
the  "off"  position.  (Tr  15;  Exh.  J,  p.  18.)  He  then 
closed  the  knife  switch  but  the  unit  did  not  start  up. 
(Tr.   15;    Exh.   J,  pp.    15-16.)    Mr.    Schneider   next 


^Appellant's  Exhibit  J  (hereinafter  referred  to  as  Exh.  J)  is 
the  deposition  of  the  appellee,  W.  J.  Schneider,  in  evidence  (Tr. 
277-8,  281).  This  exhibit  is  not  mentioned  in  Appellant's  Opening- 
Brief  or  in  Appellant's  Appendix  thereto  but  it  is  part  of  this 
record  on  appeal. 


reached  for  the  manual  control  metal  smtch  }x)x  in 
order  to  start  the  miit  by  tripping  the  manual  trigger 
switch  on  the  outside  of  this  box.  (Tr.  15;  Exh.  J, 
pp.  16-20.)  As  he  reached  for  this  switch,  he  noticed 
that  the  manual  control  box  was  milDolted  and  not 
properly  secured  to  the  air  compressor.  (Tr.  15-16; 
Exh.  J,  pp.  20-21.)  When  he  touched  the  box  with  his 
left  hand  to  steady  it,  he  received  a  severe  electrical 
shock  (either  440  or  220  volts  of  alternating  current) 
which  knocked  him  back  two  or  thi*ee  feet.  (Tr.  16- 
17.) 

Appellee  immediately  reported  the  accident  to  his 
superior  officers.  (Tr.  17-18.)  After  resting  topside 
for  a  few  mimites,  he  disconnected  the  power  to  the 
unit  by  opening  the  knife  switch,  and  then  removed 
the  cover  of  the  control  box  from  which  he  had 
received  the  electric  shock.  (Tr.  18-19.)  The  electric 
mres  leading  into  the  box  which  could  be  seen  from 
the  outside  were  insulated  (Exh.  J,  pp.  24-25),  but 
upon  openiug  the  box,  the  inside  was  found  to  be 
soaking  wet  and  contained  about  a  foot  and  a  half 
of  excess,  old,  corroded,  bare  wires,  the  exposed  por- 
tions of  which  were  touching  the  inside  of  the  box. 
(Tr.  19;  Exh.  J,  pp.  24-25.)  Upon  discovering  these 
existing  hazards  inside  the  switch  box,  appellee  cor- 
rected the  defective  conditions  by  drying  out  the  inte- 
rior of  the  box  and  removing  the  excess  portions  of 
the  bare  Avires  which  were  making  contact  with  the 
metal  inside.  (Tr.  19.)  He  then  hooked  up  the 
remaining  wires  properly  and  closed  the  box.  He 
then  put  on  the  power  to  the  compressor  by  closing 


the  knife  switch  and  the  unit  started  right  up.  (Tr. 
19-20.) 

Appellee  acted  in  accordance  with  ordinary  pru- 
dence imder  the  circumstances  as  evidenced  by  the 
testimony  of  his  expert  wdtness,  Charles  A.  Black,  a 
Chief  Engineer  with  thirty  years  experience  at  sea. 
(Tr.  282.)  Mr.  Black  sailed  as  Chief  Engineer  on 
numerous  T-2  tankers  and  was  familiar  with  the  type 
of  air  compressor  unit  here  involved.  (Tr.  283-284.) 
Mr.  Black  testified  that  when  such  miit  was  not 
working  and  an  engineer  was  ordered  to  go  down 
and  get  it  running,  it  was  usual,  ordinary  and  cus- 
tomary practice  to  first  check  the  main  breaker 
switch  to  see  that  the  power  is  on,  next  to  engage 
the  knife  swdtch  and  if  the  unit  does  not  go,  then 
to  engage  the  hand  button  and  then  trip  the  hand 
control  swdtch.  (Tr.  284-286.)  It  is  also  of  record 
that  it  was  not  appellee's  duty  to  check  inside  elec- 
tric wiring  on  machinery  prior  to  the  accident;  this 
was  the  duty  of  the  ship's  First  Engineer.  (Exh.  J, 
p.  25.) 

As  a  result  of  the  electric  shock  from  the  defective 
swdtchbox  appellee  suffered  serious  organic  and  psy- 
chic damage  to  his  nervous  system  for  which  the 
District  Judge  assessed  an  award  of  $40,427.00.  (Dis- 
trict Court's  Findings  Nos.  11  through  23;  R.  71, 
et  seq.)^ 


^Neither  the  nature  and  extent  of  appellee's  resultant  disability 
or  the  amount  of  the  award  is  challenged  on  appeal  by  the 
shipowner. 


c. 

SUMMARY  OF  THE  ARGUMENT 

Every  crew  member  injured  in  the  sei-vice  of  a  live 
merchant  ship  is  protected  under  the  umbrella  of  the 
seaworthiness  doctrine.  The  injured  seaman  does  not 
assiune  the  risk  of  latent  dangerous  conditions  en- 
countered in  the  course  of  his  employment  aboard  his 
ship.  The  shipowner  has  an  absolute,  continuing-  and 
non-delegable  duty  to  provide  and  maintain  seaworthy 
equipment  and  safe  working  conditions  on  board  its 
vessel.  This  duty  cannot  be  shifted  or  delegated  to  the 
injured  seaman  under  the  guise  of  contributory  negli- 
gence, or  under  the  so-called  "primary  duty"  rule. 
Determinations  of  unseaworthiness  and  negligence  are 
normally  questions  of  fact  and  should  be  sustained  on 
appeal  where  the  determination  of  the  trial  judge  is 
not  clearly  erroneous.  In  addition,  appellee  was  here 
entitled  to  the  benefit  of  the  doctrine  of  res  ipsa 
loquitur.  The  record  clearly  sustains  the  trial  court's 
finding  of  liability  in  this  case. 


D. 

ARGUMENT 

I.  THE  DISTRICT  COURT  WAS  CORRECT  IN  HOLDING  THE 
VESSEL'S  WARRANTY  OF  SEAWORTHINESS  EXTENDED 
TO  LIBELANT. 

The  appellant  shipowner  does  not  contend  that  the 
District  Court  erred  in  finding  that  a  latently  defec- 
tive switchbox  rendered  its  vessel  miseavv^orthy.  Appel- 
lant asserts  that  the  doctrine  of  unseaworthiness  did 
not  extend  to  the  appellee  because  he  was  sent  to 
repair  the  equipment  that  caused  his  injury.  Appel- 
lant also  contends  that  the  application  of  the  war- 
ranty of  seaworthiness  depends  on  concepts  of  ''rea- 
sonableness" and  argues  that  it  is  not  reasonable  to 
apply  the  warranty  to  equipment  which  is  "expressly 
represented ' '  as  unfit  for  service. 

There  are  several  fallacies  in  appellant's  conten- 
tions. 

Firstly,  appellant  assumes  that  a  machine  which  is 
not  nmning-  coupled  with  an  order  to  get  it  going, 
is  an  "express  representation"  of  miseaworthiness. 
This  assumption  rests  on  the  mistaken  notion  that 
every  machine  or  appliance  that  is  not  rannmg  is 
unseaworthy.  At  the  time  appellee  was  ordered  by  his 
superior  officer  to  see  what  was  wi'ong  with  the  com- 
pressor and  to  get  it  going,  neither  the  superior  offi- 
cer nor  appellee  knew  of  the  dangerous  condition 
which  existed  inside  the  switchbox.  It  was  undeter- 
mined at  that  time  whether  someone  had  merely 
turned  off  the  power  to  the  unit  or  whether  some 
minor  mechanical  adjustment  was  necessary  to  start 
up  the  compressor.  Neither  of  these  eventualities 
would  amount  to  an  unseaworthy  condition  unless  it 
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were  dangerous  in  some  way.  Questions  of  unsea- 
worthiness are  normally  questions  of  fact^  and  the 
test  of  unseaworthiness  is  *' whether  under  all  the 
circumstances,  the  vessel  was  reasonably  fit  for  libel- 
ant to  carry  out  his  job  with  reasonable  safety." 
Olsen  V.  Ishrandtsen  Company,  Inc.,  209  F.Supp.  6, 
8,  1963  AMC  927  (S.D.,  N.Y.  1962). 

See: 

Mitchell  V.   Trawler  Bacer,  Inc.    (1960),   362 

U.S.  539,  80  S.  Ct.  926,  9  L.  Ed.  941 ; 
Michalic  v.  Cleveland  Tankers,  Inc.  (1960),  364 

U.S.  325,  81  S.  Ct.  6,  5  L.  Ed.  2d  20. 

Secondly,  appellee  was  not  engaged  in  actually  re- 
pairing the  switchbox  at  the  time  he  was  hurt.  No 
repair  had  actually  been  commenced. 

Thirdly,  the  duty  to  furnish  a  seaworthy  vessel  to 
seamen  in  tlie  sei*vice  of  a  live  ship  (in  navigation) 
does  not  depend  upon  concepts  of  "reasonableness". 
Reasonableness  is  not  the  standard  applied  in  deter- 
mining whether  a  shipowner  owes  a  duty  to  his  sea- 
men to  furnish  a  seawoi-thy  ship.  The  duty  to  furnish 
a  seaworthy  ship  is  absolute. 

See: 

Gutierrez  v.  Waterman  SS.  Corp.  (1962),  373 

U.S.  206,  83  S.  Ct.  1185,  10  L.  Ed.  2d  297; 
Mitchell  V.   Trawler  Racer,  Inc.    (1960),   362 

U.S.  539,  80  S.  Ct.  926,  9  L.  Ed.  2d  941; 
Seas  Shipping  Co.  v.  SieracU  (1946),  328  U.S. 

85,  66  S.  Ct.  872,  90  L.  Ed.  1099. 


^Sentilles  v.  Inter-Caribbean  Shipping  Corp.   (1959),  361  U.S. 
107,  80  S.Ct.  173,  4  L.  Ed.  2d  142. 


The  duty  exists  where  the  shipowner  has  no  knowl- 
edge of  the  defective  condition; 

See: 

Boudoin  v.  Lykes  Bros.  Steamship  Co.  (1955), 
348  U.S.  336,  75  S.  Ct.  382,  99  L.  Ed.  354; 
Keen    v.   Overseas   Tankskip  Corp.    (2nd   Cir. 
1952),  194  F.  2d  515,  cert,  den'd  343  U.S.  966, 
96  L.  Ed.  1362,  72  S.  Ct.  1061. 

and  where  the  unsafe  condition  is  created  hy  another. 

See: 

Grillea  v.  U.  S.  (2nd  Cir.  1956),  232  F.  2d  919; 

Lawlor  v.  Socony-Vacuum  Oil  Co.,  Inc.,  (2nd 
Cir.  1960),  275  F.  2d  599,  cert,  den'd  (1960), 
363  U.S.  844,  4  L.  Ed.  2d  1728,  80  S.  Ct.  1614. 

The  duty  to  provide  a  seaworthy  vessel  and  sea- 
worthy equipment  is  not  satisfied  by  the  exercise  of 
the  utmost  care  or  diligence  by  the  shipowner. 

See: 

Mahnich  v.  Southern  SS.  Co.  (1944),  321  U.S. 
96,  88  L.  Ed.  561,  64  S.  Ct.  455,  1944  AMC  1. 

In  Grillea  v.  U.  S.,  supra  at  p.  923,  Judge  Learned 
Hand  commented  on  this  subject  as  follows: 

".  .  .  to  the  prescribed  extent  the  owner  is  an 
insurer,  though  he  may  have  no  means  of  learn- 
in  of,  or  coiTCcting,  the  defect." 

Appellee's  injuries  here  were  clearly  occasioned  by 
the  shipowner's  dereliction  of  duty  to  provide  and 
maintain  seaworthy  equipment.  By  definition,  the  un- 
safe contents  of  the  defective  switchbox  rendered  the 
vessel  miseaworthy  as  the  trial  Court  so  found. 
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II.  ASSUMPTION  OF  THE  RISK  IS  NOT  A  DEFENSE  TO  CASES 
BROUGHT  UNDER  THE  JONES  ACT  OR  THE  GENERAL 
MARITIME  LAW. 

It  has  long  been  established  that  assumption  of  risk 
is  not  a  defense  to  maritime  torts. 

See: 

Socony-Vacuum  Oil  Co.  v.  Smith  (1939),  305 

U.S.  424,  59  S.  Ct.  262,  83  L.  Ed.  265; 
Palermo  v.  Luckenbach  S.S.  Co.    (1957),  355 

U.S.  20,  78  S.  Ct.  1,  2  L.  Ed.  2d  3; 
Bryant  v.  Partenreederei-Ernest  Russ  (4th  Cir. 

1964),  330  F.  2d  185,  189,  1965  AMC  1207. 

Upon  analysis  of  appellant's  argmnent  that  the 
shipowTier  is  exonerated  from  liability  for  injury 
caused  by  defective  equipment  when  the  seaman  is 
engaged  in  repairing  the  instrumentality  of  injury,  it 
suddenly  becomes  apparent  that  this  proposed  theory 
is  merely  an  attempt  to  revive  the  discredited  doctrine 
of  assumption  of  risk  imder  a  different  label.  Under 
appellant's  theoiy,  a  member  of  the  crew  doing  a 
ship's  repair  would  not  be  covered  by  the  warranty  of 
seaworthiness  even  as  to  latent  dangerous  conditions 
encountered  during  the  repair.  According  to  appellant, 
it  would  make  no  difference  how  imsafe  the  equipment 
was;  the  employee  must  bear  the  burden  of  injury. 
In  addition  under  appellant's  theory,  at  the  point 
where  the  shipowner  instructed  the  seaman  to  inspect 
or  repair  the  ship's  equipment,  the  assertion  is  that 
the  employer's  duty  ends.  If  such  were  true,  the  ship- 
owner could  thereby  not  only  shift  the  risk  of  injury 
to  its  seamen,  but  could  also  absolve  itself  from  its 
absolute  duty  of  seaworthiness  owed  to  all  crew  mem- 
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bers.  Appellant's  argument  in  this  regard  is  clearly 
contrary  to  the  maritime  law. 

The  case  of  Dixon  v.  United  States  (S.D.,  N.Y. 
1954),  120  F.  Supp.  747/  is  pai-ticularly  pertinent 
here.  In  the  Dixon  case  the  facts  were  analogous  to 
those  presented  here.  There,  a  crew  member  on  a  live 
ship  was  ordered  by  his  Captain  to  check  a  ladder 
which  had  been  repaired  a  few  hours  before.  While 
the  seaman  was  checking  the  ladder,  one  of  the  nmgs 
broke  and  caused  him  to  fall.  After  the  accident,  it 
was  discovered  that  shoreside  repairmen,  in  replacing 
the  defective  nmgs,  had  cut  the  new  rungs  too  long 
and  by  forcing  them  in,  had  spread  or  sprung  the 
two  uprights  to  such  an  extent  that  the  weld  on  some 
of  the  upper  rungs  was  loosened,  creating  a  latent 
defective  condition.  As  in  our  case,  the  seaman 
(Dixon)  was  neither  warned  of  the  dangerous  condi- 
tion nor  did  he  loiow  or  have  any  reason  to  believe 
that  these  upper  rmigs  which  gave  way  were  latently 
defective.  The  shipowner  in  the  Dixon  case  sought 
exoneration  from  liability  for  the  imseaworthy  con- 
dition of  the  ladder  on  the  ground  that  it  did  not 
at  the  time  of  the  accident  furnish  the  defective  ladder 
to  libelant  for  his  use.  The  shipowner  maintained  that 
since  the  lil^elant  had  been  ordered  by  the  Captain  to 
inspect  the  very  ladder  which  proved  to  be  defective 
in  order  to  see  if  the  repairs  had  been  made  by  the 
shoreside  workers,  said  ladder  "had  been  withdrawn 


^Remanded  on  appeal  for  further  findings  on  negligence  issue 
only,  otherwise  approved.  Dixon  v.  United  States  (2nd  Cir.  1955), 
219  F.  2d  10,  18. 
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from  use"  until  it  could  be  determined  by  libelant 
that  it  was  in  fact  seaworthy.  This  essentially  is  the 
same  argument  made  by  the  appellant  shipowner  in 
the  instant  case. 

In  answer  to  this  contention,  the  Court  in  Dixon 
held: 

''However  its  various  contentions  are  phrased, 
the  respondent  in  substance  seeks  to  defeat  re- 
covery bv  Dixon  upon  the  defense  of  assiunption 
of  risk  .'.  ."  (120  F.  Supp.  p.  748.) 

"The  respondent  seeks  to  carve  out  an  exception 
to  the  doctrine  of  seaworthiness  so  as  to  make  it 
inapplicable  to  a  seaman  who  is  ordered  to  inspect 
equipment  to  ascertain  whether  repairs  have  been 
made.  Respondent  assimilates  Dixon's  status  to 
that  of  a  repairman  or  shoreside  mechanic  spe- 
cially engaged  to  restore  an  admittedly  defective 
appliance  to  a  seaworthy  condition.  Neither  the 
facts  nor  the  law  supports  its  position.  I  hold  on 
this  record  that  libelant  was  neither  warned  of  a 
dangerous  condition  nor  did  he  know  or  have 
reason  to  believe  that  those  upper  rungs  which 
gave  way  were  grossly  defective;  but  even  if  he 
had  known,  he  did  not  in  the  performance  of  his 
duty,  assume  the  risk  of  unseaworthy  appliances. ' ' 
(120  F.  Supp.  749.) 

In  the  Dixon  case,  it  is  periinent  to  note  that  the 
shipowner  there  also  relied  on  Bruszewski  v.  Isthmian 
SS.  Co.  (3rd  Cir.  1947),  163  F.  2d  720,  and  Bijars  v. 
Moore-McCormack  Lines,  Inc.  (2nd  Cir.  1946),  155  F. 
2d  587  (cited  by  appellant  here).  The  Court  in  Dixon 
had  no  difficulty  in  distinguishing  these  cases  on  the 
ground  that  they  involved  shoreside  ivorkers  engaged 
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to  repair  the  very  condition  which  caused  their  in- 
juries and  upon  the  further  ground  that  the  defective 
conditions  involved  in  the  Bruszewshi  and  Byars 
cases,  supra,  were  obvious  and  notorious.  These  dis- 
tinctions are  equally  applicable  to  the  instant  case  and 
also  distinguish  West  v.  United  States,  361  U.S.  118, 
1960  AMC  1959,  and  Pinion  v.  Mississippi  Shipping 
Co.  (E.D.  La.  1957),  156  F.  Supp.  652,  1957  AMC 
2308,  which  were  cited  in  Appellant's  Opening  Brief. ^ 
In  Rodriguez  v.  Coastal  Ship  Corp.  (S.D.,  N.Y. 
1962),  210  F.  Supp.  38,  a  longshoreman  was  injured 
in  the  course  of  loading  operations  when  he  slipped  in 
a  pool  of  oil  on  a  live  ship.  The  oil  came  from  the 
motor  of  a  gantry  crane  mounted  on  the  deck  of  the 
vessel.  The  ship  was  an  experimental  vessel,  the  first 
of  its  kind.  On  behalf  of  the  shipowner,  it  was  argued 
that  the  ship's  crane,  an  innovation  of  seaeoast  trans- 
portation, was  sui  generis  and  still  in  the  experimental 
stage;  that  an  inevitable  consequence  of  its  function 
was  spillage  of  oil;  and  that  since  seaworthiness  is  a 
relative  concept,  the  vessel  was  reasonably  fit  under 
the  circumstances. 


5  Historically,  the  right  to  recover  under  the  General  Maritime 
Law  or  the  Jones  Act  required  that  the  libelant  be  a  "seaman" 
(or  one  who  does  work  traditionally  done  by  the  sailors  of  old) 
and  that  the  act  complained  of  occur  while  the  ship  is  upon  navi- 
gable waters.  Thus  appellant's  reliance  upon  McDaniel  v.  The 
LisJwlt,  257  F.2d  538,  and  Raidij  v.  U.  S.,  153  P.  Supp.  777,  is 
as  misplaced  as  its  reliance  upon  iVest  v.  U.  S.  and  Byars  v.  Moore- 
McConnack  Lines,  Inc.,  since  the  courts  have  historically  held  that 
the  warranty  of  seaworthiness  does  not  apply  once  the  factual 
determination  has  been  made  that  either  the  libelant  is  not  a 
seaman  or  that  the  injury  occurred  while  the  ship  was  not  in 
navigation. 
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In  rejecting  this  contention  in  the  Rodriguez  ease 
the  Court  stated: 

^\  .  .  The  plea,  in  effect,  amounts  to  a  negation 
of  the  ''humanitarian  policy"  underlying  the  sea- 
wortliiness  doctrine,  and  if  accepted  would  revive 
the  now  discarded  concept  of  assumption  of  risk. 
This  Court  is  unaware  of  any  current  authority 
or  doctrine  in  general  maritime  law  which  shifts 
to  the  worker  the  burden  of  the  hazards  created 
by  the  shipowner's  endeavors,  experimental  or 
otherwise,  to  increase  the  productive  earning 
power  of  his  vessel,  thereby  relieving  the  ship- 
owner of  his  absolute  duty  to  supply  and  main- 
tain a  seaworthy  vessel  and  appurtenances. 
Indeed,  to  the  contrary,  the  policy  has  been  to 
assess  the  costs  of  the  hazards  of  marine  service, 
"insofar  as  it  is  measurable  in  money,"  upon  the 
shipowner  and  not  the  worker  since  he  "  *  *  *  is  in 
a  position,  as  the  worker  is  not,  to  distribute  the 
loss  in  the  shipping  commmiity  which  receives  the 
service  and  should  bear  the  cost."  (Citations 
omitted.)  The  cost  of  experimental  activities  and 
improvement  programs  to  the  extent  they  create 
dangerous  working  conditions,  must  be  borne  by 
tlie  shipowner  and  not  the  seaman."  {Rodriguez 
V.  Coastal  Ship  Corp.,  supra,  pp.  42,  43.) 

The  sound  principles  expounded  in  Rodriguez, 
supra,  are  precisely  applicable  here.  Just  as  the  cost 
of  expeiTmental  activities,  to  the  extent  that  they 
create  dangerous  working  conditions,  must  be  borne 
by  the  shipowner  and  not  the  seaman,  so  also  the  ship- 
owner, rather  than  the  seaman,  should  bear  the  burden 
for  injuries  caused  by  latent  dangerous   conditions 
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encountered  by  the  seaman  in  the  course  of  inspection 
or  repair. 

See: 

Huff  V.  Matson  Navigation  Co.  (9th  Cir.  1964), 
338  F.  2d  205. 

In  Sprague  v.  Texas  Co.  (2nd  Cir.  1957),  250  F.  2d 
123,  a  member  of  the  crew  of  the  SS.  WYOMING  was 
injured  as  a  result  of  an  imexpected  eruption  of  steam 
from  a  water  heater  he  was  working  on.  At  the  time 
of  injury,  the  pressure  gauge  indicated  the  absence  of 
any  water  pressure  in  the  heater.  Since  the  valves  of 
the  heater  were  open  and  no  water  was  flowing,  it  was 
assumed  that  no  water  under  pressure  remained  in  the 
heater.  The  Court  of  Appeals  in  the  Sprague  case  con- 
cluded that  it  was  inescapable  that  the  valves  or  the 
gauges  were  not  in  proper  working  condition,  and 
held  that  the  trial  court  did  not  err  in  directing  a  ver- 
dict for  the  seaman  on  the  issue  of  unseaworthiness. 

See  also : 

Van  Carpals  v.  The  S.S.  American  Harvester 
(2nd  Cir.  1961)  297  F.  2d  9;  cert,  den'd  in 
U.S.  Lines  v.  Van  Carpals  (1962),  369  U.S. 
865,  82  S.  Ct.  1029,  8  L.  Ed.  2d  84. 

The  foregomg  authorities  make  it  clear  the  Court 
below  properly  applied  maritime  law  concluding  that 
appellant's  vessel,  the  S.S.  TRANSORLEANS,  was 
unseaworthy  in  this  case  and  that  the  protection  of 
the  doctiine  of  seaworthiness  applied  to  the  appellee. 
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III.  THE  TRIAL  JUDGE'S  DETERMINATION  THAT  APPELLEE'S 
INJURIES  WERE  PROXIMATELY  CAUSED  BY  APPEL- 
LANT'S NEGLIGENCE  IS  SUPPORTED  BY  THE  EVIDENCE 
AND  IS  NOT  CLEARLY  ERRONEOUS. 

A.  The  Evidence  Concerning  the  Defective  Switchbox  and  the 
Circumstances  Surrounding  the  Accident  Are  Sufficient  to 
Support  the  Finding  of  Neghgence. 

At  the  outset  it  should  be  noted  that  since  the  evi- 
dence justified  the  trial  judge's  finding  of  unsea- 
worthiness, a  discussion  of  negligence  is  not  required. 
Where  the  action  for  unseaworthiness  is  available,  its 
notion  of  liability  swallows  up  any  notion  of  maritime 
negligence,  no  matter  how  leniently  conceived  and 
there  is  no  need  to  discuss  negligence. 

See: 

Bedfern   v.   American   President   Lines,   Ltd. 

(9th  Cir.  1965),  345  F.  2d  629. 
Clevenger  v.  Star  Fish  <£•  Oyster  Co.  (5th  Cir. 
1963),  325  F.  2d  397,  402. 

However,  as  appellee  has  already  summarized,  the 
e^ddence  showed  that  the  switchbox  which  caused  the 
injury  contained  old,  corroded,  bare  wires  of  an 
excessive  length,  a  high  degree  of  moisture  condensa- 
tion, and  uninsulated  poi-tions  of  the  wires  touching 
the  interior  of  the  box.  Further,  it  was  shown  to  the 
satisfaction  of  the  trial  judge  that  appellee  followed 
a  standard  prudent  procedure  in  checking  the 
equipment. 

These  facts  alone  are  a  sufficient  predicate  for  the 
court's  finding  that  the  defective  condition  of  the  box 
contributed  to  appellee's  injuries.  The  test  of  causa- 
tion in  seamen's  injury  cases  is  '^vhether  the  proofs 
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justify  with  reason  the  conclusion  that  the  employer's 
negligence  played  any  part,  even  the  slightest,  in  pro- 
ducing the  injury." 

See: 

Ferguson  v.  Moore-McConnack  Lines   (1957), 

352  U.S.  521,  1  L.  Ed.  2d  511,  77  S.  Ct.  457; 
Varveris  v.  United  States  Lines  Co.   (2d  Cii*. 
1957),  249  F.  2d  89. 

See  also: 

Coray  v.  Southern  Pacific  Company  (1949),  335 

U.S.  520,  93  L.  Ed.  208,  69  S.  Ct.  275; 
Rogers  v.  Missouri  Pacific  Railroad  Co.  (1957), 
352  U.S.  500,  1  L.  Ed.  2d  493,  77  S.  Ct.  443. 

The  trial  court  here  could  and  did  reasonably  find 
that  the  old,  corroded  wires  had  existed  for  some  time 
so  as  to  have  been  discovered  on  reasonable  inspection 
by  tlie  shipowner.  By  so  finding,  the  trial  court  de- 
termined that  the  accident  was  due  to  more  than  a 
mere  ''malfunction  in  ship's  gear"  clearly  distinguish- 
ing the  present  case  from  that  of  Partemveederei, 
MS.  Belgrano  v.  Weigel  (9th  Cir.  1962),  299  F.  2d 
897,  cited  by  appellant.® 

Illustrative  of  the  Court's  proper  use  of  surroimd- 
ing  circumstances  to  find  negligence  or  dereliction  of 
duty  is  the  case  of  Olson  Totvhoat  Co.  v.  Diitra  (9th 
Cir.  1962),  300  F.  2d  883.  Here  a  tugboat  deckhand 
lost  a  portion  of  the  index  finger  on  the  right  hand  as 


•'The  Belgrano  ease  is  also  distinguished  on  the  ground  it  in- 
volved non-crew  members  not  engaged  in  traditional  work  of  a 
seaman,  hence  the  injury  did  not  come  under  the  ixmbrella  of 
protection  of  warranty  of  seaworthiness. 
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he  cast  off  a  wire  mooring  line.  The  only  evidence 
presented  was  that  of  the  injured  seaman  who  testi- 
fied that  as  he  let  go  of  the  line,  something  cut  his 
finger.  The  shipowner  contended  that  there  was  no 
showing  of  negligence.  Circuit  Judge  Barnes,  for  this 
Court,  affirmed  the  findings  of  negligence  and  imsea- 
worthiness,  observing  as  follow^s: 

"At  times  circumstantial  evidence  is  stronger 
than  direct  testimony  based  on  powders  of  observa- 
tion. Here  appellee  knows  "something  in  the 
loop"  caused  his  finger  to  be  cut.  The  fact  that  a 
severe  cut  occurred  as  appellee  let  the  loop  go  is 
strong  evidence  that  the  metal  loop  caused  the 
cut,  in  the  absence  of  some  other  factual  circiun- 
stance.  The  wire  loop  was  required  to  be  handled. 
It  was  so  handled,  and  according  to  plaintiff  be- 
low, it  injured  him.  No  other  explanation  of  how 
the  injiuy  took  place,  or  that  it  did  not  take  place, 
is  inferred  or  suggested.  Thus  the  ccvuse  of  the 
injiuy  is  established  by  circumstantial  evidence 
sufficient,  in  the  absence  of  any  other  explanation, 
to  be  believed  by  a  trier  of  fact.  .  .  . 

''Recognizing  that  the  burden  of  pro\dng  both 
negligence  and  unseaworthiness  rests  upon 
libelant  below,  we  think  the  micontradicted  facts 
and  circumstances  disclosed  here  by  a  careful 
reading  of  the  short  record  before  us  establishes 
sufficient  facts  and  circumstances  sun'omiding  the 
occuiTence  of  the  injury  from  which  negligence 
may  be  inferred."  (Dutra,  supra,  p.  884.) 

All  the  facts  and  circumstances  presented  in  the 
present  case  were  of  course  considered  by  the  trial 
judge.  He  could  reasonably  infer  that  the  old,  cor- 
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roded,  bare  condition  of  the  wire  inside  the  switchbox 
did  not  occur,  or  come  about  between  8  and  12  o'clock 
on  the  morning  of  the  accident.  These  conditions,  as 
found  by  the  trial  Court,  were  of  long  standing  and 
should  have  been  discovered  by  the  shipowner  in  the 
exercise  of  reasonable  care.  For  example,  in  William- 
S071  V.  Roen  Steamship  Co.  (E.  D.  Wis.  1957),  149  F. 
Supp.  787,  788,  the  proofs  established  that  the  plain- 
tiff was  solely  in  charge  of  a  barge  upon  which  he  was 
injured  when  he  fell  through  her  rotted  deck.  The 
court  said  "the  evidence  is  midisputed  that  the  deck 
that  plaintiff  fell  through  was  rotten.  The  jury  might 
well  have  considered  that  this  is  something  that  would 
not  likely  have  occurred  between  the  beginning  of 
navigation  in  April,  1953  and  Jmie  4,  1953."'^ 

In   Interocean   SS.    Co.   v.    Topolofsky    (6th    Cir. 
1948),  165  F.  2d  783,  1949  AMC  198,  a  crew  member 
was  injured  aboard  his  ship  as  a  result  of  a  defective 
step  on  a  staii'way.  The  seaman  testified  that  after  the 
accident  he  saw  that  two  bolts  were  missing  from  the 
step.  This  was  the  only  evidence  and  testimony  bear- 
ing on  the  question  of  negligence.  The  court  held  that: 
"Whether  such  defect  existed,   and,  if  it  did, 
whether    appellant    knew    of,    or    should    have 
known  of,  or  discovered,  this  dangerous  defect 
in  the  step,  was  a  question  for  the  jury, 

"...  Reasonable  inferences  could  be  drawn  that 
appellant  was  negligent  in  not  discovering  such 
defect  by  the  exercise  of  a  high  degree  of  care  in 
making  such  inspections  as  were  required  for  the 


7See  also:  Rodriguez  v.  Texas  Co.  (2nd  Cir.  1958),  254  F.  2d 
295. 
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safety  of  its  seaman  and  in  keeping  with  its  duty 
to  furnish  a  safe  place  in  which  to  work  (citing 
authorities)."  (Topolofskij,  supra,  p.  784.) 

As  Mr.  Justice  Black  obsei^ed  in  Schulz  v.  Penn- 
sylvania Railroad  Co.  (1956),  350  U.S.  523,  76  S.  Ct. 
608,  610,  100  L.  Ed.  668,  1956  AMC  737 : 

"...  negligence  cannot  be  established  by  direct, 
precise  evidence  such  as  can  be  used  to  show  that 
a  piece  of  groimd  is  or  is  not  an  acre."  (350  U.S. 
525.) 

"...  Fact  finding  does  not  require  mathe- 
matical certainty.  Jurors  are  supposed  to  reach 
their  conclusions  on  the  basis  of  common  sense, 
common  understanding  and  fair  beliefs,  groimded 
on  evidence  consisting  of  direct  statements  by 
witnesses  or  jDroof  of  circumstances  from  which 
inferences  can  faii'ly  be  drawn."  (350  U.S.  526.) 

It  is  of  course  for  the  trier  of  fact  to  determine 
from  all  the  proven  circumstances  whether  negligence 
exists.  The  defective  condition  of  the  wiring  which 
appellee  found  inside  the  switchbox  after  the  accident, 
clearly  warranted  the  court's  finding  of  negligence  on 
the  shipo\^^ler's  part  in  this  cause. 

B.  The  Doctrine  of  Res  Ipsa  Loquitur  Also  Supports  the  Find- 
ing That  Negligence  on  the  Shipowner's  Part  Was  a  Com- 
petent Producing  Cause  of  the  Accident. 

As  indicated,  there  is  ample  evidence  contained  in 
the  record  to  sustain  a  finding  of  negligence  on  the 
part  of  the  appellant,  without  resort  to  the  doctrine 
of  res  ipsa  loquitur. 
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However,  the  inference  of  negligence  derived  from 
the  doctrine  of  res  ipsa  loquitur  was  available  to 
appellee  on  the  proven  facts,  and  the  Court's  finding: 
of  negligence  of  the  shipowner  on  this  basis  is  an 
alternative  ground  to  sustain  the  decree. 

In  this  connection  it  should  first  be  noted  that  it 
was  undisputed  that  prior  to  the  accident,  appellee 
had  no  duty  to  check  the  electrical  wiring  inside  the 
switchbox;  that  was  the  duty  of  the  ship's  First 
Engineer.  (Exh.  J,  p.  25.)  Secondly  in  carrying  out 
the  orders  of  his  superior  officer,  the  Trial  Court 
found  that  appellee's  own  conduct  was  piiident  and 
did  not  contribute  to  his  injuiy.^  Once  the  trial  court 
determined  that  appellee's  actions  did  not  culpably 
contribute  to  his  injury,  it  is  proper  to  utilize  the 
doctrine  of  res  ipsa  loquitur  and  find,  by  inference, 
that  appellant's  breach  of  duty  was  the  most  plausible 
explanation  of  the  accident. 

On  the  facts  here,  this  case  would  clearly  come 
mthin  the  holding  of  Ftimess,  Withy  <k  Co.  v.  Carter 
(9th  Cir.  1960),  281  F.  2d  264.  In  the  Carter  case,  a 
deckhand  was  attempting  to  remove  a  hatch  cover 
with  a  three  foot  long  steel  bar  when  the  bar  slipped 
out  of  its  groove  hitting  the  seaman  on  the  side  of  his 
head.  Judge  Bone  for  this  Court  held  that  the  accident 
was  unusual;  the  appellee  was  guilty  of  no  conduct 
which  contributed  to  the  accident;  that  he  had  no 
control  over  the  hatch  cover  and  that  such  a  state  of 
facts  ' '  is  clearly  one  in  which  the  inference  of  res  ipsa 


^Obedience  to  orders  of  a  sxiperior  aboard  ship  cannot  constitute 
contributory  negligence.  Darlington  v.  National  Bulk  Carriers 
(2nd  Cir.  1946),  157  F.  2d  817. 
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could  permissibly  have  been  drawn  by  a  jury.  That  is, 
while  not  compelled  to  infer  negligence,  a  jury  would 
be  permitted  to  do  so."  (281  F.  2d  p.  266.) 

In  utilizing  the  doctiine  of  res  ipsa  loquitur  to  infer 
negligence  under  such  circumstances,  the  Court  in 
Carter  relied  upon  Jesionowski  v.  Boston,  &  Maine 
RR.  (1947),  329  U.S.  452,  67  S.  Ct.  401,  91  L.  Ed.  416. 
There  the  action  was  brought  under  the  Federal  Em- 
ployers Liability  Act  (45  U.S.C.  51  et  seq.)  for  the 
death  of  a  brakeman  in  a  derailment  at  a  switch 
operated  by  the  deceased.  Defendant's  proofs  indi- 
cated that  the  accident  was  caused  by  the  decedent's 
own  negligence  in  thromng  the  switch  but  the  jury- 
rejected  this  evidence  and  fomid  the  defendant  negli- 
gent. The  Court  of  Appeals  for  the  First  Circuit 
reversed  the  judgment  for  the  plaintiff  on  the  ground 
that  res  ipsa  loquitur  applies  only  where  the  defendant 
has  exclusive  control — lacking  here  since  the  deceased 
had  immediate  control  over  the  switch.  The  Supreme 
Court  reinstated  the  plaintiff's  judgment,  stating  that 
if  res  ipsa  were  limited  as  it  was  by  the  First  Circuit, 
it  'Svould  bar  juries  from  drawing  an  inference  of 
negligence  on  account  of  unusual  accidents  in  all 
operations  in  which  the  injured  person  himself  parti- 
cipated in  the  operations,  even  though  it  was  proved 
that  his  operations  of  the  things  mider  his  control  did 
not  cause  the  accident."  {Jesionoivski  v.  Boston  & 
Maine  R.R.  supra,  p.  457.) 

The  Supreme  Coui-t,  through  Mr.  Justice  Douglas, 
also  had  occasion  to  comment  on  the  scope  of  the 
doctrine  of  res  ipsa  loquitur  in  Johnson  v.   United 
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States  (1948),  333  U.S.  46  at  p.  49,  68  S.  Ct.  391,  92 

L.  Ed.  468,  as  follows: 

"No  act  need  be  explicable  only  in  terms  of 
negligence  in  order  for  the  rule  of  res  ipsa 
loquitur  to  be  invoked.  The  i-ule  deals  only  with 
permissible  inferences  from  unexplained  events." 

As  Judge  Bone  pointed  out  in  the  Carter  case,  supra, 

that  Johnson  v.  United  States  and  Gilmore  &  Black 

(1957   Ed.),   Admiralty,   Sections   6-36,   propoimd   a 

j   *' broader  res  ipsa  rule  for  admiralty  cases  than  that 

!   which  applies  in  situations  outside  of  admiralty  law." 

I    (Furness,  Withy  d-  Co.  v.  Carter,  supra,  p.  266,  n.2.) 

!  In  the  instant  case,  the  unusual  accident  to  which 
I  appellee  did  not  contribute  coupled  with  the  ship- 
i  owner's  overall  control  of  the  instrumentality  of 
injury  clearly  warranted  an  inference  under  the  res 
ipsa  doctrine  that  some  dereliction  of  duty  by  the 
shipowner  caused  appellee  to  suffer  the  electrical 
shock  from  the  latently  defective  switchbox  on  appel- 
lant's ship. 

IV.     THE  APPELLEE  WAS  NOT  CONTRIBUTORILY  NEGLIGENT. 

It  is  difficult  to  determine  from  Appellant's  Open- 
ing Brief  whether  the  shipowner  is  contending  that 
Mr.  Schneider  was  guilty  of  contributory  negligence 
as  a  matter  of  law  or  whether  appellant  is  urging  that 
the  sole  cause  of  injury  was  a  breach  of  some  contrac- 
tual duty  which  appellee  owed  to  his  employer,  since 
appellant  labels  his  argument  ''Contributory  Negli- 
gence" but  argues  an  entirely  different  theory.  Con- 
sequently, we  will  discuss  both  the  contributory 
negligence  question  which  is  suggested  by  the  title, 
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and  the  distinct  "primary  duty"  question  which  is 
argued  by  appellant. 

A.  The  Trial  Judge's  Determination  That  Appellee's  Injuries 
Were  Not  Proximately  Caused  by  His  Own  Neglig-ence  Is 
Supported  by  Substantial  Evidence,  and  Is  Not  Clearly 
Erroneous. 

Contributory  negligence  was  asserted  by  appellant 
and  rejected  by  the  Court  below. 

The  applicable  standard  in  deciding  whether  dam- 
ages should  be  reduced  by  one's  own  fault  is  whether 
appellee  acted  as  a  reasonably  prudent  man  imder 
similar  circmnstances. 

See: 

Ktistakis   v.    United   Cross   Namgation   Corp. 

(2nd  Cir.  1963),  316  F.  2d  869,  1963  AMC 

1211; 
Aivaliotis   v.    SS.   Atlantic   Glory    (E.D.    Va. 

1963),  214  F.  Supp.  568. 

The  trial  Coui-t's  factual  deteiTnination  that  Mr, 
Schneider  was  not  guilty  of  contributory  negligence  is 
conclusive  on  appeal  unless  "clearly  erroneous". 

See: 

Redfern   v.   American   President   Lines,   Ltd. 
(9th  Cir  1965),  345  F.  2d  629. 

The  record  contains  ample  evidence  from  which  it 
can  reasonably  be  inferred  that  appellee's  actions  were 
consistent  with  those  to  be  expected  of  a  reasonably 
prudent  person  acting  under  similar  circumstances. 

Appellee  was  not  told  what  was  wrong  with  the  air 
compressor.  (Exh.  J,  p.  11.)  He  was  instructed  by  the 
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First  Engineer  to  go  down  and  see  what  was  wrong 
with  it  and  to  get  it  going.  There  were  no  gauges  or 
other  indicators  on  the  compressor  unit  to  indicate  or 
warn  Mr,  Schneider  that  a  circuit  might  be  broken  or 
defective.  (Exh.  J,  p.  18.)  There  is  no  evidence  that 
would  indicate  that  appellee  knew  or  should  have 
known  of  the  dangerous  condition  which  he  was  about 
to  encounter.  Mr.  Black,  appellee's  expert  witness, 
testified  that  the  procedure  Mr.  Schneider  followed 
was  in  conformity  with  usual  and  standard  practices 
under  the  circumstances.  (Tr.  284-287.)  The  opinion 
of  appellant's  expert  merely  created  a  conflict  in  the 
evidence  which  was  resolved  against  the  shipowner 
by  the  trial  judge. 

On  disputed  questions  of  fact  or  credibility  of  wit- 
nesses, the  decision  of  the  trial  judge  is  controlling. 

See: 

Guzman  v.  PicMrilo  (1962),  369  U.S.  698,  82 

S.  Ct.  1095,  8  L.  Ed.  2d  205 ; 
Gypsum  Carrier',  Inc.  v.  Handelsman  (9th  Cir. 

1962),  307  F.  2d  525,  1963  AMC  175. 

It  was  appellant's  duty  to  provide  Mr.  Schneider 
with  a  safe  place  in  which  to  work  and  any  attempt 
to  shift  this  duty  to  appellee  imder  the  guise  of  con- 
tributory negligence  is  contrary  to  maritime  law. 

See: 

Michalic  v.  Cleveland  Tankers,  Inc.  (1960),  364 

U.S.  325,  81  S.  Ct.  6,  5  L.  Ed.  2d  20; 
Cox  V.  Esso  Shipping  €o.  (5th  Cir.  1957),  247 
F.  2d  629. 
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It  is  apparent  that  the  trial  judge  deemed  Mr. 
Schneider's  actions  in  the  performance  of  his  assigned 
duty  well  within  the  standard  of  a  reasonably  prudent 
seaman  and  appellant  did  not  sustain  its  burden  of 
proof  on  the  issue  of  contributory  negligence  in  this 
cause. 

B.    The  "Primary  Duty"  Rule  Should  Be  Laid  to  Rest;  In  Any 
Event  It  Is  Not  Applicable  Here. 

Appellant  argiies  that  Walker  v.  Lykes  Bros. 
Steamship  Co,  (2nd  Cir.  1952),  193  F.  2d  772,  should 
govern  here  to  bar  appellee's  recovery.  In  relying  on 
this  1952  case  from  the  Second  Circuit,  appellant  has 
apparently  overlooked  the  observations  of  Judge 
Waterman  in  Dunbar  v.  Henry  DiiBois'  Sons  Co. 
(2nd  Cir.  1960),  275  F.  2d  304,  in  which  he  points  out 
that  since  the  Walker  decision,  other  Courts  have  ob- 
viated, distinguished,  blunted  and  in  various  ways 
debilitated  the  waning  authority  of  that  flawed  doc- 
trine— "The  Plimary  Duty  Rule".  Thus,  the  very 
circuit  that  proposed  the  primary  duty  rule  and  gave 
it  life  in  Walker,  now  criticizes  it  and  indicates  its 
final  resting  place  by  observing  that  such  doctrine 
"is  incompatible  with  the  Congressional  mandate  that 
contriliutory  negligence  and  assumption  of  risk  shall 
not  bar  a  recovery  in  a  Jones  Act  case."^  (Dunbar  v. 
Henry  DuBois'  Sons  Co.,  supra,  p.  306.) 

The  Walker  case  and  the  so-called  "primary  duty 
rule"  which  it  espouses  has  been  subject  to  consider- 


9It  shoiild  be  noted  that  only  .Tudses  Clark  and  Waterman  agree 
in  this  regard  whei'eas  -Judge  Hincks  avoided  the  question  by  dis- 
tinguishing Dunhur  from  Walker. 
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able  criticism/"  and  its  application  has  been  severely 
limited."  Even  in  its  own  circuit,  the  case  has  been 
expressly  distinguished/^  and  a  growing  number  of 
Courts  are  refusing  to  follow  Walker. ^^ 

Even  if  it  is  assmned  arguendo  that  the  Walker 
doctrine  still  breathes,  appellant  failed  in  its  burden 
of  proving  that  appellee,  the  Tliird  Assistant  En- 
gineer, was  the  ship's  officer  charged  with  the  primary 
duty  to  inspect,  repair  and  maintain  the  electrical  sys- 
tem in  question.  Appellant  produced  no  evidence  to 
establish  that  appellee  was  in  chai-ge  of  the  electrical 
equipment  involved  here,  nor  did  the  shipowner  estab- 
lish that  Mr.  Schneider  was  primarily  responsible  to 
his  employer  for  failing  to  inspect  the  inside  of  the 
switchbox.  The  mere  fact  that  Mr.  Schneider  was  on 
watch  and  made  a  routine  tour  of  inspection  of  the 
engine  room  (which  room  included  the  compressor 
imit)  a  few  hours  before  tlie  accident,  does  not  estab- 
lish, as  appellant  assmnes,  that  Mr.  Schneider  had  a 
duty  to  inspect  the  wiring  inside  the  switchbox.  To 
cany  appellant's  reasoning  in  this  regard  to  its 
logical  conclusion,  according  to  the  shipowner,  any 


loSee:  Boat  Dagney,  Inc.  v.  Todd  (1st  Cir.  1955),,  224  F.  2d 
208,  1955  AMC  2083,  65  Harvard  Law  Review  1238  (1952)  ;  62 
Yale  Law  Review  111  (1952). 

"See  3Iason  v.  Lynch  Bros.  Co.  (4th  Cir.  1956),  228  F.  2d  709, 
1956  AMC  394; 
Spero  V.  Steamship  The  Argodon    (E.D.  Va.  1957),  150  F. 

Supp.  1,  1957  AMC  1056; 
Chesapeake  &  Ohio  RR.  v.  Newman  (6th  Cir.  1957),  243  F. 
2d  804. 
^Wixon  V.  United  States  (2nd  Cir.  1955),  219  F.  2d  10. 
^^Ktistakis  v.  United  Cross  Navigation  Coi-p-   (2nd  Cir.  1963), 
316  F.  2d  869. 
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engineer  on  watch  under  these  circiunstances  would 
be  barred  from  recovery  for  injury  resulting  from 
any  dangerous  condition  in  the  engine  room. 

On  the  other  hand,  there  was  the  imcontradicted 
testimony  of  Mr.  Schneider,  placed  in  evidence  by 
opposing  proctors,  that  it  was  the  duty  of  the  First 
Engineer  and  not  appellee's  duty  to  inspect  the  wiring 
(Exh.  J,  p.  25.)  This  evidence  alone  would  prevent 
the  application  of  the  so-called  "primary  duty  rule" 
and  clearly  distingTiishes  this  case  from  Walker  on  the 
facts. 

In  the  Petition  of  Moore-McCormack  Lines  (S.D. 
N.Y.  1958),  164  F.  Supp.  198,  217,  1958  AMC  1497  one 
issue  was  whether  the  First  Mate  had  the  duty  of 
properly  loading  cargo.  The  Coiui;  found  that  the 
duty  was  that  of  the  Master.  The  fact  that  the  Master 
had  assigned  the  task  of  supervising  the  loading  to  the 
First  Mate  did  not  place  the  "prunary  duty"  for  such 
loading  on  the  Mate. 

In  Spero  v.  Steamship  The  Argodon  (E.D.  Va. 
1957),  150  F.  Supp.  1,  the  First  Assistant  Engineer 
upon  leaving  the  ship's  engine  room  told  the  Third 
Engineer  to  watch  the  Second  who  was  a  new  man. 
The  Third  fell  on  oil  of  which  he  had  prior  knowledge. 
The  Court  said:  "Clearly  the  doctrine  \Wdlker'\  can- 
not be  extended  to  a  Third  Engineer  not  primarily 
charged  with  the  duty  of  keeping  oily  substances  from 
the  engine  room."  {Spero  v.  Steamship  The  Argodon, 
supra,  p.  3.) 

Perhaps  the  best  way  to  dispose  of  the  Walker  doc- 
trine  is   to    frankly   state   that   it   was    erroneously 
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conceived  and  it  should  not  be  permitted  to  peiToetuate 
the  initial  mischief  which  it  has  caused  in  both  mari- 
time and  railroad  law. 

Although  appellant  alludes  to  F.E.L.A.  cases"  in 
the  Opening  Brief  upon  which  it  claims  the  ''doctrine 
[primary  duty  rule]  rests  abundantly",  it  should  be 
noted  that  since  1939  the  primary  duty  rule  has  been 
discarded  in  F.E.L.A.  cases. 

See: 

Louisimia  <£■  Arkansas  RR.  Co.  v.  Johnson  (5th 
Cir.  1954),  214  F.  2d  290,  292,  citing  the 
United  States  Supreme  Court  decision  in 
Tiller  v.  Atlantic  Coast  Line  R.  Co.,  318  U.S. 

I  54,  63,  64,  63  S.  Ct.  444,  446,  87  L.  Ed.  610, 

I  holding : 

'*.  .  .  Following  the  enactment  of  the  1939 

I  amendment  [to  FELA]  the  Supreme  Court 

"  held  that  'every  vestige  of  the  doctrine  of 

assumption  of  risk  was  obliterated  from  the 
law'  and  that  the  'primary  duty  nile'  in  .  .  . 
Davis  V.  Kennedy^^  had  been  'swept  into 
discard' ". 

Since  the  Federal  Employers  Liability  Act  (45 
U.S.C.  §51)  is  expressly  incorporated  into  the  Jones 
Act^''  under  which  this  action  was  commenced,  it 
would  seem  that  both  the  Tiller  and  Johnson  cases. 


i*See  page  21  of  Appellant's  Opening  Brief.  The  F.E.L.A.  cases 
upon  which  appellant  apparently  relies  were  all  decided  prior  to 
the  1939  Amendment  of  the  Federal  Employers  Liability  Act. 

^^Davis  V.  Kennedy,  266  U.S.  147,  was  decided  in  1924,  45  S. 
Ct.  33,  69  L.  Ed.  212. 

isjones  Act  (46  U.S.C.  688). 
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sui^ra,  are  direct  authority  for  discarding'  the  primary 
duty  rule  here. 


E. 

CONCLUSION 

For  the  foregoing  reasons,  it  is  submitted  that  the 
decree  of  the  District  Court  should  be  affirmed  with 
interest  and  costs  to  appellee. 

Dated,  San  Francisco,  California, 
February  11,  1966. 

Respectfully  submitted, 

Jarvis,  Miller  &  Stender, 
Martin  J.  Jarvis, 

Proctors  for  Appellees. 


Certificate  of  Coujstsel 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Martin  J.  Jarvis, 

Proctor  for  Appellee. 
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No.  20,429 
IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 

I  — 

Hudson  Waterways  Cokpokation, 
^  Appellant, 


vs. 
William  J.  Schneidee, 


Appellee. 


APPELLANT'S  REPLY  BRIEF 


THE  FACTS 

Although  the  statement  of  facts  in  Appellee's  Brief 
shows  a  general  agreement  with  the  facts  stated  in  our 
Opening  Brief,  certain  statements  of  the  Appellee  require 
correction  or  clarification. 

Appellee  states  (Brief  pp.  17,  19)  that  the  trial  court 
found  that  the  condition  of  the  switch  box  was  of  long 
standing.  Actually  there  was  no  such  finding  by  the  trial 
court  and  no  evidence  upon  whicli  such  a  finding  could 
have  been  based. 

Appellee  lays  considerabh^  more  stress  upon  a  state- 
ment, repeated  three  times  (Brief  pp.  5,  21,  28),  that  it 
was  not  liis  duty  to  check  the  wiring  inside  the  switch 
box  urior  to  the  time  when  he  was  assigned  to  find  the 


trouble  and  repair  it,  but  the  duty  of  the  First  Assistant 
Engineer,  It  is  not  Hudson  Waterways'  position  at  all 
that  Schneider  had  a  duty  to  check  the  interior  mring 
prior  to  the  time  when  trouble  was  reported.  To  say, 
however,  that  it  was  the  duty  of  the  First  Assistant  En- 
gineer to  do  so  is  to  exercise  great  liberality  with  the 
testimony  upon  which  Appellee  relies  in  his  own  depo- 
sition (Exh.  J,  p.  25)  where  the  question  and  answer 
were  simply: 

**Q.    Who  would  have  that  duty  to  check  the  elec- 
trical equipment? 

A.     Oh,  I'd  say  the  first  engineer,  probably  years 
ago."^ 

Finally,  it  is  disingenous  of  Appellee,  after  acknowl- 
edging that  he,  as  an  officer,  had  been  sent  to  see  what 
was  wrong  Avith  the  compressor  and  get  it  going,  to  sug- 
gest (Brief,  p.  7)  that  he  might  have  supposed  that  the 
reason  the  compressor  was  not  running  was  simply  that 
someone  had  turned  off  the  power. 


iThe  statement  (Appellee's  Brief  p.  28)  that  this  testimony  was 
placed  in  evidence  l^y  Hudson  Waterways  likewise  overreaches. 
Exhibit  .T,  Schneider's  deposition,  was  introduced  (Tr.  278)  by 
Hudson  Waterways'  counsel  for  the  purpose  of  reading:  certain 
testimony  (Tr.  278-281)  not  including  the  portion  relied  on  here 
by  Appellee,  whose  counsel  then  introduced  the  remainder  by 
asking  that  the  entire  deposition  be  deemed  read  (Tr.  281). 


ARGUMENT 
I 

THE  WARRANTY  OF  SEAWORTHINESS  DOES  NOT  APPLY  IN 
THE  CIRCUMSTANCES  OF  THIS  CASE 

A.  The  Contention  That  Reasonableness  Is  Not  Involved  in  the 
Warranty  of  Seaworthiness  Is  Plainly  Error. 

Appellee  urges  that  the  warranty  of  seaworthiness  is 
not  subject  to   standards   of   reasonableness   and   argues 
this  on  the  basis  of  the  well-known  statement  that  the 
duty  is  "absolute."  But  the  term  "absolute,"  as  used  in 
the  context  of  MitcJiell  v.  Traiclcr  Racer,  Inc.,  362  U.S. 
539,   19G0   A.M.C.    1503   and   other   leading  cases   clearly 
means  only  to  indicate  that  the  duty  is  not  subject  to 
care  or  the  lack  of  it  on  the  part  of  the  shipowner.  The 
Mitchell  ease  itself,  however,  makes  it  clear  by  repetition 
that  reasonableness  is  a  key  ingredient  of  the  warranty: 
"What  has  been  said  is  not  to  suggest  that  the  owner 
is   obligated   to   furnish  an   accident-free   ship.     The 
duty  is  absolute,  but  it  is  a  duty  only  to  furnish  a 
vessel    and    appurtenances    reasonably    fit    for    their 
intended   use.    The    standard    is    not   perfection,    but 
reasonable    fitness;    not    a    ship    that    will    weather 
every  conceivable  storm  or  withstand  every  imagin- 
able peril  of  the  sea,  but  a  vessel  reasonably  suitable 
for   her    intended    service."    362    U.S.    at    550,    1960 
A.M.C.  at  1512. 

B.  The  Supposed  Distinction  Between  Seamen  and  Harbor 
Workers  in  the  Application  of  the  Warranty  of  Seaworthi- 
ness Is  Unfounded. 

In  contending  that  the  shipoAvner  warrants  the  non- 
existence of  a  defective  condition  which  a  (jualified  man 
is  engaged  and  directed  to  find  and  repair,  Appellee  seeks 


to  distinguish  the  authorities  relied  upon  by  Appellant 
on  the  ground  that  the  cases  involved  harbor  workers 
and  to  set  up  a  distinction  of  treatment  between  the  har- 
bor workers  and  seamen  in  this  regard.  But  the  funda- 
mental authority  by  which  the  seaman's  warranty  is  ex- 
tended to  harbor  workers  clearly  makes  such  a  distinction 
untenable.  The  harbor  worker  acquired  the  warranty  of 
seaworthiness  under  the  doctrine  laid  down  in  Seas  Ship- 
ping Co.,  Inc.  V.  Sieracki,  328  U.S.  85,  1946  A.M.C.  698. 
The  Supreme  Court  in  that  case  stressed  the  complete 
parallelism  between  seamen  and  longshoremen  in  con- 
nection with  the  warranty  of  seaworthiness  in  such  lan- 
guage as  this: 

"[W]hen  a  man  is  performing  a  function  essential 
to  maritime  service  on  board  a  ship  the  fortuitous 
circumstances  of  his  employment  by  the  shipowner 
or  a  stevedoring  contractor  should  not  determine  the 
measure  of  his  rights."  328  U.S.  at  97,  1946  A.M.C. 
at  706. 

Again,  when  the  Supreme  Court  looked  back  at  the 
Sieracki  ease  in  Pope  &  Talbot  v.  Hawn,  346  U.S.  406, 
413,  1954  A.M.C.  1,  9,  its  view  was  the  same  and,  in 
speaking  of  seamen  and  harbor  workers,  the  court  re- 
affirmed that  "All  were  entitled  to  like  treatment  imder 
law." 

The  sole  authority  upon  which  Appellee  relies  for  a 
distinction  between  seamen  and  harbor  workers  is  a  Dis- 
trict Court  case  in  which  the  rule  involved  here  was 
plainly  not  applicable  to  the  facts.-  Strong  evidence  that 


2In  Dixon  v.  United  States,  120  F.Supp.  747,  1954  A.M.C.  966 
(S.D.N.Y.),  on  which  Appellee  relies,,  there  is  scarcely  even  a 
superfcial  resemblance  to  the  present  case  or  to  the  cases  relied 


no  such  distinction  is  observed  by  the  Supreme  Court  is 
to  be  found  in  the  cases  where  the  warranty  is  denied 
because  the  vessel  is  out  of  navigation.  The  refusal  to 
apply  tlie  warranty  to  the  vessel  in  such  cases  is  a  gen- 
eral extension  to  the  whole  vessel  of  the  more  limited  rule 
upon  which  Appellant  relies  here.  In  Roper  v.  United 
States,  368  U.S.  20,  1961  A.M.C.  2499,  a  longshoreman's 
suit  in  which  recovery  was  denied  because  the  vessel  was 
found  to  be  out  of  navigation,  the  court  drew  the  parallel 
with  cases  like  West  v.  United  States,  361  U.S.  118,  1960 
A.M.C.  15  (1959)  and,  in  denying  the  warranty  of  sea- 
worthiness to  the  longshoreman,  relied  directly  upon  its 
own  earlier  holding  in  a  seaman's  case,  Desper  v.  Starved 
Rock  Ferry  Co.,  342  U.S.  187,  1952  A.M.C.  12. 

C.    Assumption  of  Risk  Is  Not  Involved  Here. 

We  agree  wholeheartedly  that  the  doctrine  of  Assump- 
tion of  Risk,  to  the  extent  that  it  describes  anything  not 
comprised  in  contributory  negligence,  is  not  a  defense  in 
seamen's  and  longshoremen's  cases.  The  attempt,  how- 
ever, to  equate  the  rule  relied  on  by  Appellant  with  the 
doctrine  of  assumption  of  risk  is  utterly  misconceived.  It 
is  evidently  based  again  upon  the  single  District  Court 
case  of  Dixon  v.  United  States,  120  F.Supp.  747,  1954 
A.M.C,  966  ( S.D.N. Y.),  which  was  not  analogous  on  its 
facts  to  the  present  case  and  in  which  the  defense  of  as- 

on  by  Appellant.  In  Dixon  it  was  represented  to  the  mate  that 
three  rungs  at  the  bottom  of  a  ladder  had  been  repaired  and  he 
was  asked  to  check  the  repairs.  As  he  went  down  the  ladder  for 
the  purpose  of  checking  the  rungs  at  the  bottom,  different  nnigs 
higher  up  gave  way  and  he  fell.  Thus  the  appliance  was  repre- 
sented to  him  as  repaired  and  lie  was  evidently  sent  to  check  the 
quality  of  the  repairs  and  was  injured  by  entirely  different  defects 
than  he  was  tolcl  had  originally  existed. 


sumption  of  risk  was  urged  and  discussed  together,  and 
in  confusion,  with  a  contention  that  the  warranty  of 
seaworthiness  did  not  ajjply. 

The  essential  element  of  an  assumption  of  risk  is  th(> 
injured  man's  exercise  of  a  choice  to  proceed  under  a 
known  risk.^  This  element  is  not  involved  in  the  contention 
that  the  warranty  of  seaworthiness  does  not  apply,  even 
though  the  facts  here  do  involve  similar  conduct  in 
Schneider's  turning  on  the  power  before  experimenting 
with  the  broken  box.  The  rule  relied  on  by  Appellant 
has  nothing  to  do  with  the  assumption  of  risk  as  a  de- 
fense, or  with  any  other  defense,  but  rather  with  the  ex- 
istence of  the  basic  right,  a  right  as  to  which  Appellee's 
analysis  only  begs  the  question.  The  rule  does  not  con- 
cern an  injured  man's  knowledge  of  a  breach  of  duty  to 
him  and  his  implied  willingness  to  bear  the  consequences, 
but  rather  the  existence  of  a  duty  in  the  first  place  based 
upon  whether  the  equipment  involved  is  held  out  to  be 
free  from  defect. 

D.    Appellee's  Authorities  Are  Not  Applicable. 

We  have  already  pointed  out  (footnote  2,  supra)  that 
the  case  of  Dixon  v.  United  States,  supra,  turns  upon 
very  different  facts  than  the  present  case.  Sprague  v. 
Texas  Company,  250  F.2d  123,  1958  A.M.C.  67  (2d  Cir. 
1957)  and  Van  Carpals  v.  the  SS  American  Harvester, 
297  F.2d  9,  1962  A.M.C.  395  (2d  Cir.  1961),  the  other  two 
cases  which  Appellee  cites  as  presenting  somewhat  par- 
allel fact  situations,  are  likewise  readily  distinguishable. 
Neither  of  those  cases  involved  the  repair  of  the  defect 


I 


3See,  e.g.,  38  Am.  Jur.  Neg.  Sec.  171,  173. 


or  condition  which  rendered  the  vessel  unseaworthy.  In- 
stead, each  of  them  involved  the  existence  of  steam  pres- 
sure in  a  line  when  the  pressure  should  have  been  com- 
pletely relieved  to  permit  the  opening  of  the  line  or 
equipment  attached  to  it.  In  the  Sprague  case  some  work 
was  to  be  done  which  required  opening  a  tank  which, 
when  it  was  opened,  gave  out  hot  water  and  steam;  the 
defective  condition  consisted  of  the  existence  of  pressure 
where  it  should  not  have  been  and  the  failure  of  the 
pressure  gauge  to  show  it.  In  i\w  Van  Carpals  case  no 
repairs  were  to  be  made  at  all  l)ut  a  valve  Avas  to  be 
opened  to  permit  Coast  Guard  inspection  of  its  interior, 
and  again  the  line  pressure  had  not  been  relieved.  In 
each  case  the  improper  condition  could  and  should  have 
been  alleviated  before  the  work  was  done.  The  only  an- 
alogy of  those  cases  to  the  ])respnt  case  lies  in  the  fact 
that  here  the  electric  power  was  on,  as  the  steam  pres- 
sure was  in  those  cases.  But  here,  in  contradistinction 
to  those  cases,  it  was  the  injured  man  himself  who  was 
responsible  for  that  condition. 


II 

THE  FINDING  OF  NEGLIGENCE  IS  UNSUPPORTED 

A.    The    Evidence    Was    Inadequate    to    Hold    Appellant    for 
Negligence. 

We  have  fully  discussed  in  our  Opening  Brief  the 
inadequacy  of  the  evidence  to  supply  the  finding  of  negli- 
gence. Appellee  counters  with  certain  materials  relating 
to  causation,  which  is  not  in  question  here,  and  with  the 
statement  tliat  the  District  Court  could  and  did  find  that 
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the  condition  had  existed  for  some  time  so  as  to  have 
been  discovered  on  reasonable  inspection  by  the  ship- 
o^^^ler.  This  statement  is  entirely  unfounded  as  there  is 
no  such  finding  by  the  trial  court  and,  as  we  pointed  out 
in  our  Opening  Brief,  there  was  no  evidence  upon  which 
such  a  finding  could  have  been  made.  Appellee  further  re- 
sponds to  this  point  by  citing  and  quoting  from  certain 
cases  in  which  the  records  Avere  reviewed  and  found  suf- 
ficient to  support  the  judgments.  But  here  we  are  deal- 
ing A\'ith  a  specific  record  and  it  seems  difficult  for  Ap- 
pellee to  draw  any  comfort  from  cases  on  unrelated  fact 
situations  in  which  the  courts  were  revicAving  records  not 
available  here.  To  the  extent  that  those  cases  imply  that 
other  courts  would  indulge  in  speculation  or  follow  a 
lower  standard  than  this  court  has  applied,  e.g.,  in 
Tlie  Belgrano,  299  F.2d  897,  1962  A.M.C.  1327  (9th  Cir.), 
they  would  scarcely  seem  controlling  in  the  present  case. 

B.    The  Doctrine  of  Res  Ipsa  Loquitur  Does  Not  Apply. 

Irrespective  of  the  nature  of  the  particular  act,  omis- 
sion or  circumstance  from  which  the  injury  resulted,  the 
courts  have  almost  uniformly  allowed  or  denied  the  re- 
covery of  damages  depending  upon  whether  or  not  the 
facts  of  the  case  disclosed  the  essential  elements  neces- 
sary for  the  application  of  the  res  ipsa  loquitur  doctrine. 
Furness,  Witlig  &  Co.,  Ltd.  v.  Carter,  281  F.2d  264,  1960 
A.M.C.  1784  (9th  Cir.),  the  one  case  from  this  Court 
which  Appellee  cites,  is  opposed  to  his  contention.  In 
the  Furness,  Withy  case  this  Court  held  that  the  res 
ijjsa  loquitur  doctrine  may  be  applied  only  when  the  plain- 
tiff has  demonstrated  that:  (1)  the  accident  probably 
would  not  have  occurred  in  the  absence  of  negligence; 


(2)  the  instrumentality  causing  the  injury  was,  at  the 
time  of  the  accident,  under  the  exclusive  control  of  the 
defendant;  and  (3)  plaintiff's  conduct  does  not  impair  the 
inference  of  negligence  in  any  way.  See  also  2  Harper  & 
James:  Torts,  Sec.  19.5,  at  p.  1081  (1956).  If  any  of  these 
requirements  is  not  met  no  liability  attaches  to  a  ship- 
owner under  the  res  ipsa  loquitur  doctrine. 

Admitting,  arguendo,  that  the  accident  involved  in  this 
case  "probably  would  not  have  occurred  in  the  absence 
of  negligence,"  the  facts  do  not  establish  the  second  and 
third  elements  necessary  to  invoke  the  doctrine.  There  is 
no  basis  for  the  application  of  the  doctrine  when  the 
thing  that  caused  the  injury  is  under  the  control  and 
management  of  the  injured  party.  In  Asprodities  v.  Stand- 
ard Fruit  and  Steamship  Co.,  108  F.2d  728,  1940  A.M.C. 
22  (5th  Cir.)  the  plaintiff  brought  an  action  under  the 
Jones  Act  to  recover  damages  for  the  death  of  an  engi- 
neer who  was  scalded  by  steam  when  a  pipe  pulled  loose 
from  a  flange  connecting  it  to  one  of  the  boilers.  Noting 
that  the  engineer  was  on  watch  at  the  time  the  accident 
occurred  and  was  charged  with  the  duty  of  seeing  that 
all  steam  pipes  and  other  fittings  were  ojjerating  prop- 
erly, the  court  held  that  the  doctrine  of  res  ipsa  loquitur 
did  not  apply  since  the  thing  that  caused  the  injury  was 
under  the  control  and  management  of  the  injured  party 
at  the  time  of  the  accident. 

The  plaintiff's  own  conduct  must  play  no  part  in  the 
mechanics  of  the  accident  so  as  to  complete  the  basis 
for  an  inference  that  the  defendant  was  in  control  of  all 
factors  which  might  have  caused  the  accident.  This  re- 
quirement cannot  be  satisfied  where  the  plaintiff's  duties 
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or  actions  involved  him  in  the  functional  performance  of 
the  instrumentality  causing  the  injury  and  where,  from 
the  facts,  it  is  impossible  to  exclude  the  possibility  that 
the  accident  was  due  to  plaintiff's  own  negligence.  Seville 
V.  United  States,  163  F.2d  290,  298,  1948  A.M.C.  371, 
372  (9th  Cir.  1947)  ("the  accident  as  well  may  have  been 
caused  by  the  failure  to  avoid  it  as  by  the  negligence  of 
the  injured  man's  fellow  workmen");  Petition  of  Mc- 
Allister, 53  F.2d  495,  501,  1931  A.M.C.  2003,  2004  (S.D. 
N.Y.) ;  Asprodites  v.  Standard  Fruit  and  Steamship  Co., 
supra.  See  also  1  A.L.R.  3rd  648,  649.  Even  ignoring  for 
the  moment  the  other  aspects  of  Schneider's  control  and 
participation  here,  the  unquestioned  fact  is  that  he  turned 
on  tlie  power  which  made  the  compressor  dangerous  and 
the  injury  possible. 

The  force  and  effect  of  the  doctrine  of  res  ipsa  loquitur 
is  set  forth  in  Geotechnical  Corp.  of  Delaware  v.  Pure 
Oil  Co.,  196  F.2d  199,  205,  1952  A.M.C.  727,  735  (5th 
Cir.),  where  the  court  stated: 

"  [T]he  doctrine  as  expounded  by  the  Supreme 
Court,  and  to  be  applied  in  admiralty,  has  less  po- 
tency than  is  given  it  in  some  other  courts.  It  suf- 
fices to  cite  three  recent  cases :  Sweeney  v.  Erving, 
228  U.S.  233;  Jesionoivshi  v.  Boston  <&  Maine  Rail- 
road, 329  U.S.  452;  Johnson  v.  United  States,  333 
U.S.  46,  the  last  suit  in  admiralty.  The  effect  of 
them  is  to  hold  that  the  doctrine  is  not  a  rule  of 
law,  but  a  principle  of  evidence,  useful  to  aid  in 
making  a  prima  facie  case,  but  that  it  does  not  change 
ultimately  the  burden  of  proof  on  the  plaintiff  to 
show  negligence  in  the  defendant;  and  when  the  evi- 
dence is  all  in,  the  question  still  is  whether  all  tlie 
evidence,  in  light  of  common  experience,  reasonably 
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shows  that  the  defendant  was  negligent  in  some  re- 
spect that  caused  the  injury,  though  the  particular 
negligence  cannot  be  pointed  out  or  directly  proved." 


Ill 
APPELLEE  IS  BARRED  BY  HIS  OWN  NEGLIGENCE 

A.    A  Finding  of  Appellee's  Own  Breach  of  Duty  Is  Required 
by  the  Court's  Other  Findings. 

Appellee  ignores  the  point  of  our  contention  with  re- 
spect to  his  negligence.  He  argues  from  a  portion  of  the 
evidence  in  an  effort  to  show  ordinary  care  on  his  part, 
but  does  not  relate  his  argument  to  the  District  Court's 
finding,  in  effect,  that  some  unspecified  employee (s)  of 
Hudson  had  been  negligent.  Appellant's  point  is  quite 
simj)ly  that  Schneider  cannot  dissociate  himself  from  the 
District  Court's  finding  of  negligence  since  that  finding 
is  based  on  a  failure  to  discover  and  correct  the  condition 
of  the  pressure  regulator  and  the  record  shows  no  one 
who  had  a  better  opportunity  to  discover  this  condition 
than  Schneider  himself  and  shows  that  such  inspections 
of  the  equipment  as  were  thought  necessary,  both  at  the 
time  he  undertook  to  repair  it  and  while  he  was  on 
watch  just  previously,  were  made  by  him  as  a  part  of  his 
duty. 

We  have  already  pointed  out  that  it  seems  less  than 
candid  for  Schneider  to  suggest  that  he  might  have  sup- 
posed that  the  compressor  was  smiply  turned  off  and  not 
broken  down.  Even  apart  from  liis  prior  inspections  of 
the  equipment,  in  which  he  did  not  observe  that  the  box 
was  tilted  off  its  mounting,  it  is  difficult  to  understand 
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the  contention  that  he  is  free  of  negligence  and  thus 
absolved  of  fault,  when  he  approached  a  piece  of  gear 
known  to  be  defective,  found  himself  protected  by  the 
power's  having  been  turned  off  and  then,  without  inquiry 
or  examination  to  find  out  the  reason  for  this,  turned  it 
on  again  and  made  the  gear  dangerous. 

B.  Appellee's  Breach  of  Duty  Is  of  the  Type  for  Which  Appel- 
lant Has  a  Cause  of  Action  and  It  Therefore  Bars  Appellee's 
Recovery. 

Appellee  attempts  to  dispose  of  the  effect  of  his  neg- 
ligence by  placing  a  very  misleading  label  upon  the  rule, 
represented  by  Walker  v.  Lyhes  Bros.  Steamship  Co.,  193 
F.2d  772,  1952  A.M.C.  2G9  (2d  Cir.),  that  the  failure  of 
an  officer  to  ])erform  the  work  for  which  he  is  hired  is 
not  mere  contributory  negligence  which  diminishes  re- 
covery but  a  breach  of  his  contract  which  bars  recovery 
entirely  by  a  complete  offset  of  damages.  The  meaning 
of  the  "primary  duty"  label  is  far  from  clear.  The  term 
seems  to  have  ap])eared  in  certain  cases  involving  breach 
of  a  company  rule  as  a  contributing  factor  to  injury, 
while  other  such  cases  were  dealt  with  formerly  as  cases 
of  assum])tion  of  risk.  This  confusion  was  carried  over 
and  eom])ounded  in  one  of  the  cases  which  Appellee  cites 
in  which  the  Walker  case  was  discussed.* 

Appellee  advances  a  number  of  cases  in  which  the 
Walker  rule  was  not  applied.  In  two  of  these  cases  the 
rule  was  rejected.^  In  four  cases  the  rule  was  not  found 


^Boat  Baqney,  Inc.  v.  Todd,  224  F.2d  208,  1955  A.M.C.  2083 
(1st  Cir.).  " 

^Boat  Dagnev,  Inc.  v.  Todd,  .mpra;  Diinhar  ik  Henry  DuBois' 
Sons  Co.,  Inc.,'215  F.2d  304,  1960  A.M.C.  1393  (2d  Cir.). 
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applicable  to  the  particular  facts.^  And  in  one  case  the 
rule  was  not  mentioned  and  had  no  possible  application.'' 

It  is  not  surprising  that  Ajspellee  should  find  comfort- 
ing words  in  some  of  these  cases,  such  as  the  Dunbar 
case,  since  it  ajDpears  that  in  none  of  them,  apart  from 
Dixon  V.  United  States,  219  F.2d  10,  1955  A.M.C.  498  (2d 
Cir.),  did  the  courts  understand  the  basis  of  the  Walker 
rule.^  Only  in  the  Dixon  case,  where  the  rule  was  not 
applicable  to  the  facts  because  Dixon  had  not  breached 
any  duty  to  his  employer,  did  the  Court  (speaking 
through  Judge  Harlan)  disclose  an  understanding  of  the 
rule.    The  Court  said  in  that  case: 

"Cases  such  as  Walker  v.  Lykes  Bros.  S.S.Co.,  1952 
A.M.C.  269,  193  F.(2d)  772  (2  Cir.);  Great  Northern 
Railway  Company  v.  Wiles,  240  U.S.  444  (1916),  and 
other  cases  of  the  same  tenor  which  the  api^ellant 
cites,  are  in  no  way  inconsistent  with  the  rule  that 
assumption  of  risk  is  not  a  defense  or  comparable  to 
the  situation  before  us.  Those  cases  are  only 
instances  of  the  firmly  established  rule  that  an  em- 
ployee may  not  recover  against  liis  employer  for 
injuries  occasioned  by  his  own  neglect  of  some  inde- 
pendent duty  arising  out  of  the  employer-employee 


^Dixon  V.  United  States,  219  F.2d  10„  1955  A.M.C.  498  (2d 
Cir.)  ;  Mason  v.  Lynch  Bros.  Co.,  228  F.2d  709,  1956  A.M.C.  394 
(4th  Cir.);  Chesapeake  &  Ohio  RR.  v.  Newtnan,  243  F.2d  804, 
1957  A.M.C.  2369  (6th  Cir.)  ;  Spero  v.  The  Argodon,  150  F.Supp. 
1,  1957  A.M.C.  1056  (E.D.Va.). 

■^In  Ktistakis  v.  United  Cross  Navigation  Corp.,  316  F.2d  869, 
1963  A.M.C.  1211  (2d  Cir.)  the  judgment  was  quite  properly- 
reversed  because  an  officer  had  been  charged  with  50%  contribu- 
tory negligence  on  the  basis  that  a  defective  condition  was  within 
an  area  of  the  vessel  for  which  he  had  a  general  responsibility 
but  without  the  slightest  showing  that  he  had  neglected  his 
responsibility. 

8The  point  was  liltewise  not  gra.sped  in  the  law  review  notes  cited 
by  Appellee. 
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relationship.  Their  result  turns  really  not  upon  any 
question  of  'proximate  cause,'  'assumption  of  risk' 
or  'contributory  negligence,'  but  rather  upon  the 
employer's  independent  right  to  recover  against  the 
emj)loyee  for  the  non-performance  of  a  duty  resulting 
in  damage  to  the  employer,  wliich  in  effect  offsets 
the  employee's  right  to  recover  against  the  employer 
for  failure  to  provide  a  safe  place  to  work.  Such 
cases  are  quite  inapposite  here.  Dixon  was  not  guilty 
of  any  breach  of  duty  to  his  employer." 

Here  again  Appellee  attempts  to  equate  an  uncongenial 
rule  with  assumption  of  risk  in  order  to  eliminate  the 
rule  as  it  pertains  to  the  Jones  Act  (negligence)  aspect 
of  the  clami.^  How  it  can  be  supposed  that  the  elements 
of  assumption  of  risk  are  identical  ^vith  the  elements  of 
the  breach  of  an  emplo>anent  contract  is  difficult  to  under- 
stand. It  is  equally  difficult  to  understand  how  an  Act 
depriving  an  employer  of  a  defense  to  tort  suits  can  be 
read  as  depriving  him  of  the  right  to  bring  actions  for 
breach  of  contract.  The  right  to  sue  an  employee,  mari- 
time or  otherwise,  for  a  breach  of  contract  causing  dam- 
ages seems  to  be  recognized  as  unimpaired  to  the  present 
day.  To  deprive  the  employer  of  tliis  right  would  reduce 
the  employment  contract  to  no  contract  at  all — an  ar- 
rangement in  which  an  employer  Avould  be  under  an  en- 
forceable duty  to  pay  wages  but  the  employee  under  no 
enforceal)le  duty  whatever.  Although  it  does  not  seem 
to  have  been  grasped  by  a  number  of  courts  (and  prob- 
ably  the   counsel   who   appeared  before   them)    the   true 


^As  Appellee's  contentions  are  based  upon  interpretations  of  the 
Federal  Employers  Liability  Act,  45  U.S.C.  §51  et  seq.,  as  incor- 
porated in  tlie  Jones  Act,  they  have  no  application  to  the  claim 
based  upon  the  warranty  of  seaworthiness. 
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significance  of  the  Walker  rule  is,  as  Judge  Harlan  points 
out,  that  it  avoids  circuity  of  action  by  accomplishing 
an  offset  of  damages  without  the  necessity  of  separate 
claims. 

Viewing  this  matter  in  perspective  there  seems  to  be 
no  question  but  that  Schneider,  or  anyone  in  his  position, 
can  be  held  accountable  to  his  employer  for  the  damages 
which  his  breach  of  duty  causes  with  respect  to  the  injury 
of  a  fellow  employee.  If  another  employee  had  been  in- 
jured concurrently  with  Schneider  and  recovered  damages 
from  Hudson  Waterways,  Hudson  in  turn  could  recover 
the  same  damages  from  Schneider,  It  is  difficult  to 
rationalize  a  proposal  under  wliicli  the  shipowner  would 
have  to  pay  Schneider,  as  well,  and  would  be  barred  from 
recovering  that  portion  of  its  damages  which  represented 
payment  to  Schneider  himself  rather  than  to  his  co- 
employee. 


CONCLUSION 
For  the  reasons  set  forth  in  our  Opening  Brief  and 
above  we  submit  that  the  Decree  should  be  reversed  with 
directions  to  enter  a  decree  for  Appellant. 

Dated,  San  Francisco,  California, 
March  10,  1966. 

LiLLicK,  Geary,  Wheat,  Adams  &  Charles, 
Graydon  S.  Staring, 
Alf  R.  Brakdin, 
Attorneys  for  Appellant. 
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JURISDICTION 

This  Appellate  Court  has  jurisdic- 
tion, 28  U.S.C,  Sec.  1291.   The  Dis- 
trict Court  had  jurisdiction,  28  U.S.C. 
1331. 

STATEMENT  OF  THE  CASE 

The  concise,  factually  detailed, 
basic  statement  of  the  case  and  that 
which  appellant  adopts  will  be  found 
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in  Decision,  this  case,  at  341  F2d  964 
(February  27,  1965),  page  965: 

"*  *  ic   appellant  claims  to  be  the 
owner  of  200  acres  of  specifically 
described  real  property  located  in 
the  County  of  Los  Angeles,  State 
of  California,  title  to  and  posses- 
sion of  which  is  in  appellee  as 
purchaser  of  the  property  at  a  sur- 
reptitious tax  sale  of  property 
conducted  by  the  tax  collector  of 
appellee.   It  is  charged  that  the 
tax  sale  proceedings  culminating 
with  the  acquisition  of  title  by 
appellee  were  unlawful  in  that  no- 
tices of  such  proceedings  were  not 
given  to  appellant  although  his 
name  and  mailing  address  were  known 
to  the  officials  of  appellee  who 
conducted  such  proceedings,  and  ap- 
peared in  the  pertinent  tax  books 
and  records  of  appellee,  and  as  a 
result  of  which  unlawful  tax  pro- 
ceedings appellant  has  been  depriv- 
ed of  his  property  without  due  pro- 
cess of  law.   Appellant  seeks  to 
have  it  declared  that  title  to  said 
property  is  held  by  appellee  in 
trust  for  him;  that  title  to  the 
property  be  vested  in  him  on  payment 
of  all  delinquent  taxes  and  penal- 
ties accruing  on  said  real  property 
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to  his  first  demand  upon  the  appel- 
lee for  the  reconveyance  of  title 
to  appellant,  *  "  *." 

PROCEEDINGS  IN  THE  DISTRICT  COURT 
AFTER  REMAND 

After  this  case  was  remanded  to 
the  District  Court  the  defendant  moved 
for  summary  judgment  with  points  and 
authorities,  exhibits  and  affidavit, 
filed  June  7,  1965.   (Tr .  61)   Plain- 
tiff moved  for  judgment  on  the  plead- 
ings, filed  June  22,  1965.   (Tr.  82) 
Plaintiff  subsequently  served  points 
and  authorities  with  exhibits  and  af- 
fidavit in  opposition  to  the  defendant's 
motion  for  summary  judgment,  filed 
June  30,  1965.   (Tr.  98)   The  Court 
granted  defendant's  motion  for  summary 
judgment,  filed  July  16,  1965.   (Tr. 
126)   Plaintiff  motioned  for  rehear- 
ing with  points  and  authorities,  filed 
July  21,  1965   (Tr.  128),  which  were 
supplemented  and  included  affidavit 
and  exhibits,  filed  August.  3,  1965. 
(Tr.  141) 

The  Court  below  denied  plaintiff's 
Motion  for  Rehearing,  filed  August  16, 
1965.   (Tr.  149)   Notice  of  Appeal  was 
filed  September  3,  1965   (Tr.  150) 
Plaintiff  below  filed  with  the  Court 
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of  Appeals  pursuant  to  Rule  13  of  this 
Court  "Points  on  Which  Appellant  In- 
tends to  Rely"  on  October  12,  1965  (Tr. 
151) 

SPECIFICATION  OF  ERROR 

The  Court  below  erred  in  granting 
summary  judgment  because  there  was  a 
triable  issue  of  fact  for  the  following 
reasons : 

(1)  That  the  appellant  herein 
was  deprived  of  his  property  without 
due  process  of  law  in  violation  of  the 
"EKie  Process  Clause"  of  the  Fourteenth 
Amendment . 

(2)  Appellant's  contentions  of  a 
constructive  trust  in  appellee  and  in- 
advertant  constructive  fraud,  together 
or  taken  singly,  overrule  the  "Statute 
of  Limitations"  relied  on  by  appellee. 

(3)  There  is  such  clear  equity 
in  appellant's  favor  that  the  doctrine 
of  equitable  estoppel  should  control. 

(4)  In  opposition  to  the  appellee's 
contention  that  the  appellant's  claim 

is  barred  by  the  Statute  of  Limitations, 
appellant  relies  upon  his  allegations 
that  a  fiduciary  relationship  existed 
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between  the  parties  to  these  proceedings 
and  appellee  violated  said  fiduciary 
responsibilities  by  misrepresentation 
to  appellant  as  to  appellant's  rights  in 
premises  by  way  of  its  information  to 
appellant  pertaining  to  redemption  and 
sale  of  the  property,  and  failure  to  mail 
notice. 

(5)  One  who  moves  for  Summary  Judg- 
ment, such  as  the  appellee  here,  has  the 
burden  of  clearly  demonstrating  no  genu- 
ine issue  of  fact.   Any  doubt  as  to  the 
existence  of  such  issue  should  be  resolv- 
ed against  applicant. 

(6)  On  an  application  for  motion 
for  summary  judgment,  pleadings  are  lib- 
erally construed  in  favor  of  the  party 
opposing  the  motion  and  said  party  is 
given  the  benefit  of  all  favorable  infer- 
ences which  might  reasonably  be  drawn 
from  the  evidentiary  matter  of  record 
before  the  Court.   Here  appellee  owed 

a  fiduciary  relationship  to  appellant 
which  appellant's  affidavits  and  record 
below  amply  allege  and  show  to  have  been 
breached  and  violated  by  appellee. 

SUMMARY  OF  ARGUMENT 

Appellant  is  entitled  to  have  the 
property  vested  in  him.   Since  his  mail- 
ing address  was  known  to  appellee's 
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officials,  its  sale  was  consequently 
clearly  unlawful  because  no  notice 
was  sent.   Further  still,  subsequent 
misinformation  from  appellee's  agents 
and  officers  totally  frustrated  ap- 
pellant's intent  and  efforts  to  re- 
deem and  to  determine  when  thereafter 
timely  action  should  be  filed.   Hence, 
appellant  should  prevail  on  the  theory 
either  of  constructive  trust  or  the 
other  doctrines  urged,  particularly 
equitable  estoppel.   The  real  property 
is  worth  many  times  the  amount  of  the 
debt  due  appellee.   Appellant  was  de- 
prived of  it  without  due  process  of 
law,  in  violation  of  his  constitution- 
al rights.   No  intervening  improve- 
ments to  the  property,  innocent  third 
party  rights  or  other  bona  fide  col- 
lateral equities  are  involved  or  con- 
cerned.  No  statutes  of  limitation 
relied  on  by  appellee  are  applicable 
to  the  particular  facts  of  this  ac- 
tion, and  if  any  such  did  so  pertain, 
appellee  is  estopped  to  assert  them. 

ARGUMENT 


THE  MODERN  VIEW  IS  TO  LOOK  AT  THE 
STATUTE  OF  LIMITATIONS  EQUITABLY 

An  excellent  illustration  of  the 
many  federal  appellate  cases  pertain- 
ing to  equity  and  the  statute  of 
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limitations  is  Ellgass  v.  Brotherhood 
of  Railroad  Trainmen  Insurance  Depart- 
ment, Inc . ,  et  al . ,  342  F2d  1,  wherein 
this  court  said,  on  page  4: 

"The  equitable  doctrine  which  we 
are  applying  is  illustrated  in  the 
case  of  Tyra  v.  Board  of  Police  and 
Fire  Pension  Commissioners,  32  Cal. 
2d  666,  197  P. 2d  710  *  *   -v." 

Appellant's  principal  argument  is 
that  Ellgass  and  Tyra  are  wholly  analog- 
ous to  and  controlling  of  this  case.  In 
the  one  there  was  insurance,  in  the  oth- 
er there  was  a  pension  wrongly  denied 
--there  was  a  misleading  of  the  claim- 
ant by  defendant  in  each,  to  claimant's 
detriment,  and  the  statute  of  limita- 
tions was  thereafter  attempted  to  be 
used  as  a  defense  in  each,  after  defen- 
dant's own  conduct  had  caused  and  brought 
about  the  claimant's  delay  in  filing  ac- 
tion.  Here  the  property  (200  acres)  re- 
presents a  substantial  part  of  appel- 
lant's life  savings  and  was  an  invest- 
ment to  serve  the  same  purpose  as  in- 
surance or  a  pension.!.'   If  there  is  any 
real  distinction  between  the  cases,  equi- 
ty more  than  balances  it  in  appellant's 


1/      Appellant  is  not  and  does  not  expect 
to  become  eligible  for  any  pensions  or 
insurance  providing  his  future  support 
or  maintenance. 
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favor  since  in  Ellgass  and  Tyra  there  had 
to  be  a  possibly  unanticipated  and  unam- 
ortised  disbursement  from  the  appellee's 
respective  insurance  and  pension  accounts 
while  here  at  bar  appellee  will  receive 
the  money  actually  due  it  but  will  lose 
nothing.   And  there  was  in  this  case  even 
more  --  appellant's  reliance  upon  an  even 
stronger,  fiduciary  relationship  between 
appellant  and  appellee  public  office 
and  officials. 

In  Burnett  v.  New  York  Central  Rail- 
road Co. ,  85  S.Ct.  1050  (1965)  the  Su- 
preme Court  substantially  followed  this 
Court's  rulings  in  Ellgass .   On  page 
1054  it  held: 

"Statutes  of  limitations  are  pri- 
marily designed  to  assure  fairness 
to  defendants." 

Defendant  will  have  all  the  fair- 
ness which  it  may  claim,  legal  or  equit- 
able, if  plaintiff  prevails.   It  will 
receive  its  due  payment.   The  Supreme 
Court  further  said  on  page  1055: 

"This  policy  of  repose,  designed 
to  protect  defendants,  is  frequent- 
ly out-weighed,  however,  where  the 
interests  of  justice  require  vindi- 
cation of  the  plaintiff's  rights." 
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In  the  "Federal  Reporter"  advance 
reports  of  November  1,  1965,  under  "limi- 
tation of  actions"  the  following  is 
found : 

"C.A.Pa.  1965.   The  modern  view 
is  to  hold  that  the  period  of  limi- 
tations is  tolled  because  of  plain- 
tiff's innocence,  even  though  defen- 
dant had  no  knowledge  that  a  claim 
would  be  made  against  him.   Northern 
Metal  Co.  v.  U.  S.,  350  F.2d  833. 

In  the  above  case  on  page  37  the 
Court  said: 

"Many  situations  have  arisen  where 
courts  of  justice  have  been  compel- 
led to  recognize  the  right  to  sue 
even  though  by  the  clock  alone  the 
time  has  run.   So  it  early  came  to 
be  recognized  that  the  statute  of 
limitations  would  not  begin  to  run 
against  an  action  for  fraud  until 
its  discovery  by  plaintiff."  Bailey 
V.  Glover,  88  U.S.  (21  Wall.)  342, 
22  L.Ed.  636  (1874) . 

Then  later,  in  Northern  Metal  Co. , 
the  Court  cited  the  Supreme  Court  case, 
Burnett,  supra ,  hence,  there  is  a  line 
of  cases  in  1965  with  the  "modern  view" 
of  equitable  justice  beginning  with  the 
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Ninth  Circuit  case,  Ellgass ,  then  fol- 
lowed by  the  Supreme  Court,  lastly  by 
the  Court  of  Appeals  of  the  Third  Cir- 
cuit. 

II 

THERE  WAS  MISINFORMATION  FURNISHED 
APPELLANT  WHICH  PREVENTED  HIM  FROM 
ACTING  TO  REDEM  HIS  PROPERTY  OR 
FILE  SUIT  SOONER. 

The  time  lag  in  filing  suit  was 
much  longer  in  Ellgass ,  although  appel- 
lee complains  that  plaintiff's  action 
should  have  been  filed  sooner.   Exhi- 
bit "C"  (Tr.  114)  to  Plaintiff's  Oppo- 
sition to  Defendant's  Motion  for  Sum- 
mary Judgment  is  a  letter  from  appel- 
lee's officers  describing  the  property 
by  what  is  actually  a  legal  descrip- 
tion consisting  of  only  10  acres,  al- 
though this  same  letter  specifically 
states  it  to  be  40  acrea .   In  real  fact 
appellant's  letter  of  inquiry  request- 
ing information  concerned  and  describ- 
ed a  total  200  acres,  the  correct  amount 
of  his  property  involved. ±-' 


IJ      Appellant  never  alleged  that  appel- 
lee deliberately  sent  this  erroneous 
letter  to  confuse  appellant,  only  that 
it  shows  an  inadvertant  but  continuing 
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Appellee  has  failed  to  allege  or 
intimate  how  plaintiff  could  have  filed 
any  effective  or  even  intelligible  ac- 
tion if  he  could  not  find  out  from  ap- 
pellee the  pertinent  information  regard- 
ing his  property.   In  other  words,  plain- 
tiff did  not  and  could  not  otherwise 
know  or  learn  what  the  status  of  his 
property  in  question  actually  was. 

Nowhere  in  the  record  of  this  case 
has  appellee  clarified  the  foregoing 
frustrating  misinformation  which  com- 
pounded the  previous  oral  misinforma- 
tion as  shown  by  appellant's  affidavit 
(Tr.  094  and  095).   Hence,  there  was 
both  oral  and  written  misinformation 
which  not  only  in  effect  prevented  ap- 
pellant's redemption  of  the  property 
but  which  also  prevented  appellant's 
earlier  information  and  decision  that 
filing  of  suit  would  be  necessary.  Ap- 
pellant has  shown  that  he  did  not  act 
and  perform  as  he  would  otherwise  have 
done  had  he  known  the  facts,  which  were 
not  disclosed  to  him  because  of  the 
failure  of  appellee's  officers  to  per- 
form in  the  light  of  their  duty  and 


2_/  [Cont'd]   neglect  of  its  duty  and 
indifference  to  rights  of  appellant. 
In  any  event,  it  is  documented  evi- 
dence which  substantiates  verbal  mis- 
information and  indifference. 
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trust;  it  is  submitted  that  those  facts 
deserve  the  application  of  the  doctrine 
of  equitable  estoppel. 

Other  exhibits  to  the  same  docu- 
ment are:   "A",  "A-1",  "B"  and  "B-1". 
(Tr.  110,  111,  112,  113)   These  exhi- 
bits show  that  there  was  posted  of  re- 
cord in  appellee's  official  records  a 
correct  address  previously  used  by  ap- 
pellee's officers  in  correspondence 
with  appellant  regarding  this  same  land 
and  and  address  where  if  appellee  had 
sent  notice  it  would  have  been  received 
and  acted  upon. 

In  Ellgass  at  page  4,  the  Court 
said: 

"The  defendant's  letter  contained 
statements  and  assumptions  which 
were  erroneous,  fundamentally  and 
dangerously  erroneous . "A/ 

Further  on  the  same  page,  this 
Court  stated: 

"The  plaintiff  says  that,  in  spite 
of  this  lapse  of  time,  the  period  of 
limitation  provided  in  his  contract 


_3/  This  is  precisely  the  same  as  the 
portent  of  appellee's  letter.  Exhibit 
"C"   (Tr.  114)  . 
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has  not  run  against  his  claim  be- 
cause, in  the  circumstances,  the 
defendant  is  estopped  from  rely- 
ing on  that  provision.   We  agree 
with  the  plaintiff."   (Emphasis 
added.) 

And  again,  on  the  same  page,  the 
following  language  which  has  a  clear 
relevancy  to  this  case  is  found: 

"These  statements  were  inexcus- 
ably erroneous  on  the  part  of  the 
union,  and  we  see  no  equity  in  per- 
mitting the  union  to  profit  by  its 
own  wrong."   (Emphasis  added.) 

Ill 

CURRENT  HEADLINES  IN  THE  NEWS  MED- 
IA DISCLOSE  WEAKNESS  WITHIN  COUNTY 
TAXING  SYSTEMS  WHICH  ADVERSELY  AF- 
FECT THE  PUBLIC  INTEREST. 

Recent  disclosures  of  scandalous 
operations  within  the  property  tax 
system  of  various  counties  make  a  fur- 
ther distinction  between  this  case  and 
the  Howard  Case  (so  frequently  cited 
by  appellee.)   As  reported  in  the  "Los 
Angeles  Herald"  of  September  21,  1965: 

"Assembly  speaker  Jesse  M.  Unruh 
today—'  'pitied'  the  property  tax- 
payer as  the  last  'VESTIGE  OF  FEUD- 
ALISM' -'<   *   'V." 
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"'Under  present  law  there  is 
virtually  no  protection  for  the 
harassed  taxpayer,'  *  *  *    'and 
no  court  will  take  his  case.   An 
appeal  to  county  supervisors  is 
usually  fruitless,  as  the  issue 
of  equity  gets  confused  *   '<"  " 
with  the  need  for  revenues.'" 

"Unruh  claimed  the  property 
tax  system  lacks  justice  and  fair 
play  and  is  alien  to  our  form  of 
government ." 

Moreover,  previously  there  was 
an  article  in  the  "Los  Angeles  Times" 
of  September  13,  1965  which  is  as 
follows : 

"ASSEMBLY  COMMITTEE  TO 
LOOK  INTO  TAX  SCANDAL 

"Lawmaker  Says  Inquiry  Will  Show 
Trail  'Of  Collusion,  Extortion, 
Bribery,  Fraud' 

"A  state  assembljmian  declared 
Sunday  that  his  committee  will  look 
into  the  state's  tax  assessment 
scandal  and  will  develop  testimony 
'showing  a  fantastic  trail  of  col- 
lusion, extortion,  bribery  and  fraud.' 


4/   [From  page  13]   In  speaking  to  the 
California  Savings  and  Loan  League. 


-  15  - 


"Assemblyman  John  T.  Knox  (D- 
Richmond) ,  chairman  of  the  Assem- 
bly Municipal  and  County  Govern- 
ment committee,  told  the  Times  he 
has  examined  part  of  the  court-im- 
pounded files  *  *  "  and  on  this 
basis  the  scandal  'appears  to  be 
the  greatest  example  of  governmen- 
tal corruption  since  '''  *   ''." 

The  foregoing  material  while  con- 
cerning principally  alleged  malfea- 
sance rather  than  misfeasance  has  a 
relationship  to  the  substance  of  the 
case  at  bar  in  that  it  shows  elements 
erupting  from  the  administrative  mag- 
ma which  at  the  very  least  point  to 
a  condition  of  affairs  existing  in  or 
as  a  result  of  the  ramifications  of 
property  taxation  which  crystallize 
the  considerations  and  application  of 
equity  so  well  illustrated  and  exem- 
plified by  the  principle  and  holdings 
of  the  said  Ellgass  case.   Surely  the 
above  quoted  legislators  have  (by 
their  very  words)  indicated  that  they 
never  intended  any  so-called  statute 
of  limitations  to  be  applied  as  an 
inadvertant  tool  to  confiscate  a  cit- 
izen's property  after  inadvertant  neg- 
ligence and  neglect  of  duty  to  that 
citizen. 
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IV 

FINDINGS  OF  FACT  AND  CONCLU- 
SIONS OF  LAW  WERE  IMPROPER. 

Appellee's  findings  of  fact  and 
conclusions  of  law  adopted  by  the 
Court  were  not  proper  on  summary  judg- 
ment. 

On  summary  judgment  it  is  improp- 
er for  findings  of  fact  and  conclu- 
sions of  law  to  be  filed.   Bohn  Alu- 
minum and  Brass  Corp.  v.  Storm  King 
Corp.,  C.A.  Ohio  (1962)  303  F2d  425; 
Hindes  v.  U.S. ,  C.A.Tex.  1964,  326 
F.2d  150,  certiorari  denied  84  S.Ct. 
1168,  377  U.S.  908,  12  L.Ed.  2d  178. 

Making  of  specific  findings  and 
separate  conclusions  is  ill  advised 
where  no  genuine  material  factual  is- 
sue is  presented  to  court,  since  this 
V70uld  carry  an  unwarranted  implica- 
tion that  fact  question  had  been  pre- 
sented.  A  R  Inc .  V.  Electro-Voice, 
Inc.,  C.A.Ind.  1962,  311  F.2d  508. 

V 

APPELLANT'S   FAILURE  TO  FILE 
PROPERTY  STATEMENT  WAS   IR- 
RELEVANT  AND  IMMATERIAL 


I 
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The  appellant  is  placing  in  the  ap- 
pendix another  letter  from  appellee's 
neighboring  counties  with  respect  to  the 
reqirements  or  necessity  of  filing  a 
property  statement.   This  point  has  been 
covered  in  the  proceedings  below  in 
Plaintiff's  Supplemental  Memorandum  in 
Support  of  Motion  for  New  Trial.  (Tr. 
138,  140,  also  at  Tr.  100  in  Opposition 
to  Summary  Judgment) .   No  personal  prop- 
erty, improvements  or  other  matters  call- 
ing for  any  property  statement  are  al- 
leged, involved  or  concerned  in  this  ac- 
tion. 

As  shown  by  Exhibit  "A"  to  Affi- 
davit and  Supplemental  Memorandum  on 
July  29,  1965,  the  assessor's  office 
of  Ventura  County  advised: 

".  .  .  it  is  only  necessary  that 
personal  property  be  declared  by 
the  taxpayer ,   Real  property  is  auto- 
matically placed  on  our  assessment 
roll."   (Tr.  140) 

Appellant  has  sworn  in  his  Affi- 
davit that  the  assessor's  office  in 
San  Bernardino  told  him, 

"The  property  statement  is  not 
required."   (Tr.  138) 
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VI 


SUMMARY  JUDGMENT  FOR  APPELLEE 
WAS  IMPROPER  ON  THE  FACE  OF  THE 
RECORD . 

Plaintiff  cited  below,  numerous 
authorities  regarding  impropriety  of 
summary  judgment  for  appellee,  defen- 
dant below.   (Tr.  131,  132,  133) 

The  cases  are  legion  that  "in 
resolving  defendant's  motion  for  sum- 
mary judgment  facts  must  be  assumed 
that  are  most  favorable  to  plaintiff." 
McKnight  v.  N.M.  Paterson  &  Sons,  Lim- 
ited, D.  C.  Ohio  (1960)  181  F.Supp. 
434,  affirmed  286  F.2d  250,  certiorari 
denied  82  S.Ct.  189,  368  U.S.  913,  7 
LoEd.  2d  130. 

The  affidavit  filed  with  appellee's 
Motion  for  Summary  Judgment  stated  le- 
gal conclusions  which  must  be  disregard- 
ed as  held  by  this  Court,  and  was  not 
supported  by  any  probative  documents. 
(Tr.  100,  line  14) : 

"...  affidavit  stating  legal 
conclusions  and  papers  .  .  .  not 
attached  to  an  affidavit  must  be 
disregarded."  Washington  v.  Mari- 
copa County  (CCA  9),  143  F.(2d)  871. 
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VII 

APPELLANT  EXTENSIVELY  CITED 
AUTHORITIES  IN  THE  COURT  BE- 
LOW ON  DUE  PROCESS,  CONSTRUC- 
TIVE TRUST,  CONSTRUCTIVE 
FRAUD,  EQUITY,  ESTOPPEL  AND 
STATUTE  OF  LIMITATIONS. 

These  are  in  the  transcript  of 
Record  as  follows: 

(a)  DUE  PROCESS  UNDER  THE  FOUR- 
TEENTH AMENDMENT  TO  THE  CONSTITUTION 
OF  THE  UNITED  STATES. 

U.S.  V.  Blaylock,  159  F.  Supp . 
874,  Tr.  088,  line  4;  Schroeder  v. 
City  of  New  York,  83  S.Ct.  279,  Tr. 
091,  line  13;  Mullane  v.  Central  Han- 
over Tr .  Co . ,  339  U.S.  306,  314,  20 
S.Ct.  410,  Tr.  091,  line  24;  Walker 
V.  City  of  Hutchinson,  77  S.Ct.,  pg 
202,  Tr.  134,  line  28;  Western  Union 
Telegraph  Co .  v.  Industrial  Commis- 
sion of  Minnesota,  D.C.  Minn.  1938, 
24  F.Supp.  370,  Tr.  135,  line  30. 

(b)  CONSTRUCTIVE  TRUST. 

49  Cal.Jur.2d  at  page  228,  Tr. 
086,  line  14;  Doing  v.  Riley,  176  F. 
2d  449,  Tr.  087,  line  4;  Judge  Car- 
doza,  Tr.  088,  line  31;  Texas  Co.  v. 
Miller,  165  F.2d  111  CCA.  Tex.  1948, 
Tr.  090,  line  7. 
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(c)  CONSTRUCTIVE  FRAUD 

Neet  V.  Holmes  (1945),  154  P. 2d 
854,  25  Cal.2d  447  Tr.  090,  line  18; 
Section  1573  of  the  Civil  Code  of  the 
State  of  California,  Tr.  090,  line  20; 
Epstein  v.  U.S. ,  174  F.2d  at  page  766, 
Tr.  090,  line  28. 

(d)  EQUITY 

U.S.  V.  Certain  Parcels  of  Land, 
131  F.Supp.  65  at  p.  71  (D.C.Cal.), 
Tr.  084,  line  9,  089,  line  6;  Deau- 
ville  Corp.  v.  Garden  Suburbs  Golf  & 
Country  Club,  164  F.2d  430,  CCA. 
Fla.  1948,  Tr.  089,  line  30. 

(e)  FIFTH  AND  EIGHTH  AMENDMENTS 

TO  THE  CONSTITUTION  OF  THE  UNITED  STATES, 

Gideon  v.  Wainwright ,  372,  U.S. 
335,  83  S.Ct.  792,  Tr.  143,  line  28; 
Robinson  v.  California ,  370  U.S.  660, 
8  LoEd.  2d  758,  82  S.Ct.  1417,  Tr. 
144,  line  12. 

(f)  ESTOPPEL  AND  STATUTE  OF  LIMI- 
TATIONS 

18  Cal.Jur.2d  page  408,  Tr.  087, 
line  9;  Alma  Inv .  Co .  v.  Krausse ,  117 
Cal.App.2d  740  P.  744,  256  P. 2d  1017 
P.  1020,  Tr.  087,  line  22;  People  v. 
Gustafsoon,  53  Cal.App.2d  230,  127  P. 2d 
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627,  Tr.  088,  line  26;  Tyra  v.  Board  of 
Police  6e  Fire  Pension  Comm.  ,  32  Cal.2d 
666,  197  P. 2d  710,  Tr.  144,  line  30,  145; 
Myers  v.  Hurley  Motor  Co. ,  1927,  273  U. 
S.  18,  24,  47  S.Ct.  277,  71  L.Ed.  516, 
Tr.  089,  line  21. 

CONCLUSION 

Appellant  submits  on  the  basis  of 
the  record  it  would  be  a  miscarriage  of 
justice  to  refuse  to  him  the  right  to 
retain  his  real  property  upon  the  pay- 
ment of  the  taxes  justly  due  appellee, 
particularly  when  no  third  party  rights 
or  equities  have  intervened  or  can  be 
affected. 

Respectfully  submitted, 

D.  J.  MILLER 
Propria  persona 


CERTIFICATE 


I  certify  that,  in  connection  with 
the  preparation  of  this  brief,  I  have 
examined  Rules  18  and  19  of  the  United 
States  Court  of  Appeals  for  the  Ninth 
Circuit,  and  that,  in  my  opinion,  the 
foregoing  brief  is  in  full  compliance 
with  those  rules . 

Attorney 
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APPENDIX 


Mr.  D.  J.  Miller 

Box  728 

Boulder  City,  Nevada  89005 


Dear  Mr.  Miller: 


In  reply  to  your  inquiry  of  July  21, 
1965,  generally  speaking,  if  any  per- 
sonal property  is  involved,  such  as 
household  furnishings,  inventory  and 
equipment,  which  must  be  declared,  a 
Property  Statement  is  required. 

On  the  other  hand,  if  only  a  building 
or  land  is  involved,  no  Property  State- 
ment is  usually  made. 

Very  truly  yours , 

I  si   H.  W.  HOLMQUIST 
County  Assessor 
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STATEMENT  OF  THE  CASE 

On  December  31, 1963,  appellant  filed  his  Complaint 
in  the  Court  below  designated  ' '  Complaint  for  Declar- 
atory Relief  and  to  Impress  Constructive  TiTist  on 
Real  Property  for  Damages  and  for  Unjust  Enrich- 
ment" (CI.  Tr.  2-9)  and  on  January  27,  1964,  appellant 
filed  his  First  Amended  Complaint  (CI.  Tr.  12-20). 
Although  denominated  a  Complaint  for  Declaratory 
Relief  and  praying  for  a  declaration  that  he  is  the 
owner  of  certain  real  property  therein  described,  ap- 
pellant alleges  that  appellee  ac(j[uired  record  title  to 
said  real  property  through  allegedly  suiTeptitious  tax 
sale  proceedings  and  further,  that  the  real  property  had 


been  deeded  to  the  State  of  California  on  July  1,  1959, 
and  deeded  to  appellee  on  October  9,  1960  (CI.  Tr.  15). 
It  is,  therefore,  apparent  that,  in  effect,  appellant  is 
attacking  the  validity  of  the  deeds  to  the  State  of 
California  and  the  deed  to  appellee  County  of  Los  An- 
geles. 

On  February  4,  1964,  appellee  filed  a  Notice  of 
Motion  and  Motion  to  Dismiss  (CI.  Tr.  21),  which  mo- 
tion was  granted  by  the  Coui't  below  on  April  20,  1964 
(CI.  Tr.  49).  Thereafter,  appellant  appealed  and  this 
Court  reversed  the  Judgment  of  Dismissal  on  the  sole 
ground  that  the  Court  below  had  jurisdiction  under  28 
use  Section  1331  and  that  the  District  Court  erred 
in  dismissing  the  cause  on  the  theory  that  said  District 
Court  lacked  any  jurisdiction  (Miller  v.  County  of  Los 
Angeles,  No.  19424,  February  27,  1965,  341  Fed  2d 
964). 

On  remand,  appellee  moved  for  summary  judgment 
(CI.  Tr.  61)  on  the  grounds  that  appellant's  cause  of 
action  is  barred  by  the  provisions  of  sections  175,  3521 
and  3809  of  the  Revenue  and  Taxation  Code  of  the 
State  of  California.  In  support  of  said  motion,  appel- 
lee filed  an  affidavit  by  Leland  E.  Skimier,  head  clerk 
of  the  Tax  Deeded  Lands  Section  of  the  Office  of  the 
Tax  Collector  of  Los  Angeles  County,  who  averred  inter 
alia  that  the  taxes  levied  against  the  property  subject 
of  this  action  became  delinquent  in  1953;  that  the 
property  was  sold  to  the  State  of  California  by  oper- 
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ation  of  law  pursuant  to  Section  3436  of  the  Revenue 
and  Taxation  Code  on  June  30,  1954;  that  on  July  1, 
1959,  the  said  property  was  deeded  to  the  State  of  Cali- 
fornia pursuant  to  Section  3511  of  the  Revenue  and 
Taxation  Code  and  that  on  October  19,  1960,  the  prop- 
erty was  deeded  to  appellee  County  of  Los  Angeles 
(CI.  Tr.  70-72).  Attached  to  said  affidavit  as  Exhibits 
A,  B  and  C  were  certified  copies  of  the  deeds  from  the 
Tax  Collector  to  the  State  and  the  deed  to  appellee 
County  (CI.  Tr.  73-75). 

Affiant  Skinner  further  averred  that  prior  to  the 
sale  to  the  State  by  operation  of  law  and  jjrior  to  the 
deeding"  of  the  property  to  the  State  and  i)rior  to  the 
deeding  of  the  property  to  appellee,  examination  was 
made  of  the  tax  rolls  beginning  with  the  year  of  delin- 
quency to  and  including  the  last  equalized  roll  to  ascer- 
tain the  address  of  the  last  assessee  and  that  no  address 
appeared  on  said  roll  (CI.  Tr.  72).  Affiant  also  averred 
that  notice  of  the  sale  and  deeding  of  the  property  was 
published  as  is  required  by  the  Revenue  and  Taxation 
Code. 

Also,  affiant  Skinner  averred  that  he  had  examined 
the  records  in  the  Assessor's  Office  of  Los  Angeles 
County  and  that  said  examination  disclosed  that  no 
property  statement  as  is  required  by  Sections  441 
through  447  of  the  Revenue  and  Taxation  Code  was 
filed  by  appellant  between  1952  and  1960  and  as  a  con- 
sequence, no  address  for  appellant  appeared  on  the  tax 
rolls  for  said  years  (CI.  Tr.  72). 


In  opposition  to  appellee's  Motion  for  Summary 
Judgment,  appellant  filed  points  and  authorities  and 
an  affidavit  which  in  no  way  controverted  the  facts 
set  forth  iyi  the  affidavit  of  affiant  Skinner  (CI.  Tr. 
94-114).  Appellant's  affidavit,  at  most,  alleged  that 
appellant  commenced  a  redemption  payment  plan  in 
1951  wherein  the  first  payment  (and  it  would  appear 
the  only  payment)  was  made  on  November  13, 1951  (see 
Exhibits  A  and  Al,  CI.  Tr.  110-111)  ;  that  receipt  for 
the  first  payment  was  mailed  to  appellant  in  December, 
1951  (Exhibit  B,  CI.  Tr.  112)  ;  that  other  mail  from  an 
unknown  person  had  been  forwarded  to  appellant  (Ex- 
hibit Bl,  CI.  Tr.  113)  and  that  on  January  10,  1962,  in 
response  to  a  letter  from  appellant  apparently  dated 
December  16, 1961,  he  was  advised  by  the  Tax  Collector 
that  the  property  had  been  deeded  to  appellee  on  Oc- 
tober 19,  1960  (Exhibit  C,  CI.  Tr.  114) 

On  July  12, 1965,  the  lower  court  granted  appellee's 
Motion  for  Smnmary  Judgment  (CI.  Tr.  124)  and 
Findings  of  Fact  and  Conclusions  of  Law  and  Judg- 
ment in  favor  of  appellee  County  of  Los  Angeles  were 
filed  and  entered  on  July  12,  1965,  and  July  13,  1965 
(CI.  Tr.  116-121).  Appellant's  Motion  for  New  Trial 
or  Rehearing  was  denied  August  16,  1965  (CI.  Tr.  149) 
and  on  September  3, 1965,  appellant  filed  his  Notice  of 
Appeal  (CI.  Tr.  150). 


ISSUE  ON  APPEAL 

The  sole  issue  on  appeal  is  whether  appellant's 
cause  of  action  is  barred  by  Sections  175,  3521  and  3809 
of  the  Revenue  and  Taxation  Code  of  the  State  of  Cali- 
fornia. 

SUMMARY  OF  ARGUMENT 

Sections  175,  3521  and  3809  of  the  Revenue  and 
Taxation  Code  provide  a  one-year  statute  of  limita- 
tions within  which  to  attack  the  validity  of  tax  deeds 
issued  to  the  State  of  California  or  to  a  political  sub- 
division thereof  as  a  means  of  enforcing  ad  valorem 
property  tax  delinquencies.  The  deeds  here  in  issue 
were  executed  on  July  1,  1959  (State),  and  October 
19,  1960  (Coimty).  Appellant  did  not  file  the  present 
action  until  December  31,  1963,  some  four  years  and 
five  months  subsequent  to  the  deeding-  of  the  property 
to  the  State  of  California  and  three  years  and  two 
months  subsequent  to  the  deeding  of  the  property  to 
appellee  County  and,  therefore,  his  cause  of  action  is 
bari'ed  by  the  aforementioned  sections. 

Appellant  cannot  claim  as  error  a  lack  of  notice 
by  mail  since  this  error,  if  in  fact  it  be  one,  was  caused 
solely  by  the  neglect  of  appellant.  Appellant  failed  and 
neglected  to  file  with  the  Assessor  of  Los  Angeles  Coun- 
ty a  i>i'()pei-ty  statement  as  is  required  by  Sections  44] 
through  447  of  the  Revenue  and  Taxation  Code  and 
as  a  result,  no  address  appeared  on  the  tax  rolls.   Since 
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no  address  apjjearcd  on  the  rolls,  no  notice  by  mail 
could  be  sent  appellant.  Appellant  seeks  to  hold  ap- 
pellee liable  for  a  problem  created  solely  by  appellant's 
neglect. 

I. 

SUMMARY  JUDGMENT  WAS  PROPER 
IN  THE  INSTANT  ACTION 

The  purpose  of  smnmary  judgment  is  to  achieve 
a  quick  resolution  of  a  dispute  when  there  is  no  neces- 
sity for  a  trial  on  the  facts.  As  was  stated  in  Alhwtross 
Shipping  Corp.  v.  Stewart  (CA  5  1964)  326  Fed  2d 
208,  at  211: 

"...  The  prime  piu'pose  of  the  smmnary  judg- 
ment procedure  is  to  secure  the  just,  speedy  and 
inexpensive  determination  of  any  action  ..." 

FRCP  56(c)  provides  in  pertinent  jjart: 

"...  the  judgment  sought  shall  be  rendered 
forthwith  if  the  pleadings,  depositions,  answers  to 
interrogatories,  and  admissions  on  file,  together 
with  the  affidavits,  if  any,  show  that  there  is  no 
genuine  issue  as  to  any  material  fact  and  that  the 
moving  pai-ty  is  entitled  to  a  judgment  as  a  matter 
of  law  .  .  ." 

Appellee  submits  no  question  of  fact  is  presented 
by  the  instant  action  and,  therefore,  the  granting  of 
the  motion  for  summary  judgment  was  proper.    Ap- 
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pellant  in  no  way  controverted  the  affidavit  of  Mr. 
Skinner,  which  was  filed  in  support  of  appellee's  mo- 
tion. Appellant  did  not  deny  that  his  property  was 
tax  delinquent ;  he  did  not  deny  that  the  deeds  were  exe- 
cuted on  the  dates  mentioned ;  and  he  did  not  deny  that 
ho  had  failed  to  file  the  property  statements  required 
by  law.  Appellee  respectfully  submits  that  since  no 
question  of  fact  was  presented  to  the  Couil:.  below,  the 
said  Court  was  justified  in  ruling-  as  a  matter  of  law 
that  appellant's  cause  of  action  is  barred  by  Sections 
175,  3521  and  3809  of  the  Revenue  and  Taxation  Code 
of  the  State  of  California. 


n. 

CALIFORNIA    STATUTORY    MODE    FOR    THE    EN- 
FORCEMENT OF  DELINQUENT  TAX  LIENS. 

Although  perhaps  redundant,  appellee  feels  that  a 
brief  resmne  of  the  applicable  California  law  respect- 
ing tax  delinquencies  is  appropriate  to  set  the  proper 
frame  of  reference  herein. 

California  provides  a  complete  and  exhaustive  stat- 
utory mode  for  the  enforcement  of  and  the  collection  ; 
of  delinquent  ad  valorem  property  taxes.  Every  tax 
on  real  property  is  a  lien  against  the  real  property 
assessed  (Revenue  and  Taxation  Code  Sec.  2187)* 
which  attaches  annually  as  of  noon  on  the  first  Monday 
in  March  preceding  the  fiscal  year  for  which  the  taxes 
are  levied  (Sec.  2192).  The  first  half  of  the  taxes  are 
due  November  1  and  become  delinquent  December  10 
(Sees.  2605  and  2617),  and  the  second  half  of  the  taxes 
levied  are  due  February  1  and  become  delinquent  April 
10  (Sees.  2606  and  2618).  After  the  second  half  of 
taxes  on  real  property  is  delinquent,  the  Tax  Collector 
is  required  to  prepare  a  delinquent  roll  (Sec.  2624) 
and  thereafter  publish  same  (Sec.  3351),  together  with 
a  notice  that  unless  the  total  amomit  due  is  paid,  the 
time  and  place  at  which  the  property  will  be  sold  to 
the  State  by  operation  of  law  (Sec.  3352).  Not  less 
than  21  nor  more  than  28  days  after  the  publication  of 


*A11  references  hereafter  are   to   the   Revenue   and  Taxation   Code   unless 
otherwise  stated. 


the  delinquent  list,  the  real  property  on  which  the 
taxes  have  not  been  paid  is  sold  by  operation  of  law 
to  the  State  of  California  (Sec.  3436). 

Five  years  after  the  propei'ty  is  sold  to  the  State, 
the  Tax  Collector  is  required  to  execute  a  deed  convey- 
ing the  property  to  the  State  (Sec.  3511).  Prior  to 
such  deeding,  the  Tax  Collector  is  required  to  publish 
notice  thereof  (Sees.  3354  and  3355)  and  to  forward 
a  notice  thereof  by  registered  mail  to  the  last  known 
assessee.  To  ascertain  the  address,  the  Tax  Collector 
is  required  to  examine  the  assessment  of  the  property 
on  the  rolls  beginning  with  the  year  of  delinquency  to 
and  including  the  last  equalized  roll  (Sec.  3358). 

Every  person  is  required  to  file  a  written  property 
statement  under  oath  with  the  Assessor  between  noon 
on  the  first  Monday  in  March  and  5 :00  p.m.  on  the  last 
Monday  in  May  annually  (Sec.  441),  seting  forth  all 
taxable  property  owned,  claimed,  possessed,  controlled 
or  managed  by  that  person  (Sec.  442).  The  property 
statement  required  by  the  Assessor  shows  the  person's 
name,  place  of  residence  or  place  of  business,  and 
whether  he  is  the  owner  of  any  taxable  property  (Sec. 
543). 

Subsequent  to  the  deed  to  the  State,  the  real  proi>- 
erty  is  either  sold  at  public  auction  (Sees.  3691  -  3731) 
or  by  agreement  conveyed  to  a  county,  city  or  otheT* 
public  agency  (Sees.  3771-3814).  The  latter  proce- 
dure was  followed  in  the  instant  action. 
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Whenever  land  has  been  deeded  to  the  State,  a 
county  may  purchase  the  iJroperty  by  agreement  (Sees. 
3791.3  and  3775).  The  County  Tax  Collector  is  re- 
quired to  give  notice  of  this  agTeement  by  publication 
and  is  required  to  mail  a  notice  thereof  by  registered 
mail  to  the  last  known  assessee  (Sees.  3798  and  3799). 
To  ascertain  the  address  of  the  last  known  assessee, 
the  Collector  is  required  to  examine  the  rolls  beginning 
with  the  year  of  delinquency  to  and  including  the  last 
equalized  roll  (Sec.  3799).  Thereafter,  the  Tax  Col- 
lector executes  a  deed  of  the  property  to  the  Coimty 
which,  except  as  against  actual  fraud,  is  conclusive 
evidence  of  comiDliance  with  requirements  of  the  Code 
(Sees.  3804  and  3806). 

The  Revenue  and  Taxation  Code  further  provides 
a  one-year  statute  of  limitations  within  which  to  at- 
tack the  validity  of  the  deed  to  the  State  (Sees.  175 
and  3521),  as  w^ell  as  a  sunilar  period  to  attack  the  val- 
idity of  the  deed  from  the  State  to  the  County  (Sees. 
175  and  3809). 


—11— 
m. 

APPELLANT'S  CAUSE  OF  ACTION  IS  BARRED  BY 
SECTIONS  175,  3521  AND  3909  OF  THE  REVENUE 
AND  TAXATION  CODE  OF  THE  STATE  OF  CALI- 
FORNIA. 

A.  Sections   175,  3521   and  3809  Are   Statutes  of 
Limitation. 

Section  175  of  the  Revenue  and  Taxation  Code  of 
the  State  of  California  provides : 

"Sec.  175.  All  deeds  heretofore  and  hereafter 
issued  to  the  State  of  California  or  to  any  taxing- 
agency,  including  taxing  agencies  which  have  their 
own  system  for  the  levying  and  collection  of  taxes, 
by  reason  of  delinquency  of  property  taxes  or  as- 
sessments levied  by  any  taxing  agency  or  revenue 
district,  shall  be  conclusively  presumed  to  be  valid 
unless  held  to  be  invalid  in  an  appropriate  pro- 
ceeding in  a  court  of  competent  jurisdiction  to  de- 
termine the  validity  of  said  deed  commenced  with- 
in one  year  after  the  execution  of  said  deed,  or 
within  one  year  after  the  effective  date  of  this 
section,  whichever  be  later.  Such  proceedings  may 
be  prosecuted  within  the  time  limits  above  speci- 
fied in  the  manner  and  subject  to  the  provisions 
of  Sections  3618  to  3636  of  this  code." 

Section  3521  provides: 

"Sec.  3521.  A  proceeding  based  on  an  alleged 
invalidity  or  irregularity  of  any  deed  to  the  State 
for  taxes  or  of  any  proceedings  leading  up  to  the 
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deed  can  only  be  commenced  within  one  year  after 
the  date  of  recording  of  the  deed  to  the  State  in 
the  county  recorder's  office  or  within  one  year 
after  June  1,  1941,  whichever  is  later. 

"Sections  351  to  358,  inclusive,  of  the  Code 
of  Civil  Pl'ocedure  do  not  apply  to  the  time  within 
which  a  proceeding  may  be  brought  under  the 
provisions  of  this  section." 

Section  3809  provides: 

' '  Sec.  3809.  A  proceeding  based  on  alleged  in- 
validity or  irregularity  of  any  agreement  or  deed 
executed  under  this  article  can  only  be  commenced 
within  one  year  after  the  execution  of  the  instru- 
ment. ' ' 

In  construing  Section  175  the  Supreme  Court  of 
this  state  in  McCaslin  v.  Hamhlen,  37  Cal.  2d  196 ;  231 
Pac.  2d  1,  stated  at  page  198: 

"It  may  not  be  questioned  that  the  section  is 
a  Statute  of  Limitations  as  distingiiished  from  a 
curative  act,  and  that  the  time  factor  is  reasonable 
so  as  to  bar  these  actions  coimnenced  ahnost  two 
years  after  the  effective  date  (citing  cases) ,  unless 
it  may  be  said  that  the  plaintiffs  were  owners  in 
possession  as  against  whom  the  statute  would  not 
apply." 

In  Sears  v.  Comity  of  Calaveras,  45  Cal.  2d  518; 
289  Pac.  2d  336,  the  plaintiff  brought  an  action  in  1948 
to  declare  invalid  a  tax  deed  issued  in  1943.  Defendants 
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demurred  on  the  ground  that  plaintiff's  action  was 
barred  by  the  limitations  contained  in  Sections  175 
and  3521  of  the  Revenue  and  Taxation  Code.  Plaintiff 
contended  that  those  sections  do  not  apply  to  an  owner 
in  exclusive  and  undisputed  possession.  In  rejecting 
this  argument  the  Court  stated  at  page  521 : 

''The  contention  that  a  statute  limiting  the  time 
for  thi^  commencement  of  an  action  to  set  aside 
a  deed  to  the  state  for  delinquent  taxes  does  not 
apply  to  an  owner  in  exclusive  and  undisputed 
possession  of  the  property  taxes,  is  largely  based 
on  a  rule  stated  to  be  that  a  general  statute  of 
limitations  does  not  run  against  such  an  owner 
to  remove  a  cloud  upon  his  title.  It  may  be  as- 
sumed that  such  is  the  general  rule  (citing  cases). 

' '  But  the  general  rule  does  not  apply  as  against 
a  special  statute  of  limitation  foreclosing  the  com- 
mencement of  an  action  to  set  aside  a  deed  to  the 
state  for  delinquent  taxes  beyond  one  year  from 
and  after  the  recording  of  the  deed  to  the  state. ' ' 

The  Court  further  stated  at  page  520: 

"Both  of  these  sections  are  statutes  of  limita- 
tion (citing  cases)." 

In  Davault  v.  Essiy,  80  Cal.  App.  2d  970;  183  Pac. 
2d  38;  Cert,  denied  68  Supreme  Court  660;  333  U.S. 
843 ;  92  L.  Ed.  112  the  Court  stated  at  pages  972  and 
973: 


"The  appellants  argue  that  Section  3521  does 
not  apply  in  such  a  case  as  this  where  the  attack 
is  made  on  jurisdictional  or  constitutional  grounds 
raising  the  point  that  original  proceedings  which 
led  to  the  sale  to  the  State  were  entirely  invalid. 
This  contention  is  without  merit  since  Section  3521 
is  not  a  curative  act  but  is  a  Statute  of  Limitation 
and  repose,  providing  a  reasonable  period  of  luni- 
tation  (citing  cases).  The  principles  applied  in 
Mercury-Herald  Co.  v.  Moore,  22  Cal.  2d  269  (138 
Pac.  2d  673;  147  A.L.R.  1111)  are  applicable  here. 
If  the  shortening  of  the  period  of  redemption, 
where  a  reasonable  time  is  allowed  in  which  to 
act,  is  not  violative  of  constitutional  rights  it  would 
seem  to  be  even  more  clear  under  principles  which 
are  frequently  applied  that  a  right  exists  to  fix- 
some  reasonable  limitation  upon  the  time  wdthin 
which  a  constitutional  right  may  be  exercised,  by 
which  a  lunitation  is  placed  on  the  time  within 
which  an  action  may  be  commenced  to  attack  the 
validity  of  a  deed  to  the  State,  which  deed  is  given 
after  the  five-year  period  of  absolute  right  of  re- 
demption has  expired. ' ' 

In  Federated  Incoine  Properties,  Inc.,  v.  State  of 
Calif  orma,  82  Cal.  App.  2d  893;  187  Pac.  2d  460,  prop- 
erty had  been  sold  to  the  State  of  California  for  non- 
payment of  taxes.  After  acquiring  title,  the  State  sold 
the  property  to  the  City  of  South  Pasadena  pursuant 
to  an  agreement  authorized  by  Chapter  8  of  Part  6 
of  Division  1  of  the  Revenue  and  Taxation  Code  (Sec- 
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tioiis  3791  et  seq.).  Plaintiff  two  years  later  brought 
an  action  to  quiet  title  to  the  property  and  the  City 
of  South  Pasadena,  among  other  defenses,  claimed  that 
the  action  was  barred  by  Section  3809  of  the  Revenue 
and  Taxation  Code.  In  affirming-  the  judgment  for 
the  defendant,  the  Court  stated  at  page  901 : 

"3.  The  Statute  of  Limitations.  Since  the  sale 
to  the  City  of  South  Pasadena  was  valid  and  since 
this  action  was  not  coimnenced  within  one  year 
after  the  execution  of  the  deed  from  the  State  to 
the  City,  it  is  barred  by  Section  3809  of  the  Rev- 
enue and  Taxation  Code." 

Other  cases  holding  Sections  175,  3521,  and  3809 
to  be  Statutes  of  Limitation  are :  People  v.  Cliambers, 
37  Cal.  2d  552;  233  Pac.  551 ;  Edtvards  v.  City  of  Santa 
Paula,  138  Cal.  App.  2d  375 ;  292  Pac.  2d  31 ;  and  Tann- 
Jmuser  v.  Ada/ms,  31  Cal.  2d  169;  187  Pac.  2d  176. 

Statutes  and  code  sections  should  be  given  a  reason- 
able interpretation  according  to  the  apparent  or  evi- 
dent intention  of  the  legislature  (Dickey  V'.  Raisin 
Proration  Zone,  24  Cal.  2d  796;  151  Pac.  2d  505;  Ala- 
meda Co.  V.  Kuchel,  32  Cal.  2d  193;  195  Pac.  2d  17) 
and  it  seems  quite  apparent  from  a  study  of  Revenue 
and  Taxation  Code  that  the  legislature  intended  some 
finality  to  tax  deeds  and  the  proceedings  leading  uj) 
thereto  (see  Sections  175,  176,  177,  3521,  3522,  3711, 
3809  and  3810).  As  was  stated  in  Sears  v.  Calaveras, 
supra,  45  Cal.  2d  518  at  page  521,  "If  the  contention 
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of  the  plaintiffs  sliouid  prevail,  the  finality  of  tax 
proceedings  will  be  thrown  into  confusion.  The  validity 
of  tax  deeds  as  against  an  owner  of  real  property 
would  be  placed  in  suspension  for  an  indefinite  period 
and  until  at  his  election  he  chose  to  attack  it.  Without 
limit  of  time  he  could  defend  against  it." 

In  Howard  v.  State  of  California  (1963),  216  Cal. 
App.  2d  281;  30  Cal.  Rptr.  708  (Hearing  denied  by 
California  Supreme  Court),  a  case  identical  with  the 
one  at  bar,  plaintiffs  brought  an  action  to  quiet  title 
to  certain  real  property  which  had  been  deeded  to  the 
County  pursuant  to  Revenue  and  Taxation  Code  Sec- 
tions 3791  et  seq.  Plaintiffs  contended  therein  that  fail- 
ure to  send  notices  by  registered  mail  voided  the  tax 
proceedings  and  subsequent  tax  deeds.  The  Court  re- 
jected this  argument  stating  at  page  285: 

"If  timely  objection  had  been  made  to  any 
purported  irregularity  in  the  tax  proceeding  lead- 
ing to  the  county's  eventual  tax  title  the  court 
might  have  entertained  such  objection,  but  con- 
tinued dereliction  by  plaintiffs  has  inexplorably 
foreclosed  them  from  relief.  There  must  be  a 
finality  to  tax  enforcement  procedures.  There  is 
in  tax  cases,  the  unquestioned  tax  debt  to  justify 
the  taking  and  in  addition,  the  taxpayer  is  per- 
mitted at  least  six  years  within  which  to  redeem 
or  attack  any  supposed  irregxilarity  in  the  tax 
proceedings.  Such  period  is  a  most  reasonable 
allowance  for  the  cure  of  the  laxity  of  tax  delin- 
quency." 
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B.  Appellant's  Action  was  not  Timely  Filed. 

1.  Appellant  is  barred  from  contesting  the  validity 
of  the  deeds  from  the  Tax  Collector  to  the  State. 

The  affidavit  of  Leland  E.  Skinner  filed  in  con- 
junction with  appellee's  Motion  for  Summary  Judg- 
ment set  forth  the  following  facts  with  respect  to  the 
real  property  here  involved : 


1. 

Taxes  Levied  for  Year 

1953 

2. 

Taxes  Paid 

No 

3. 

Sold  to  the  State 

June  30,  1954 

4. 

Deeds  to  State 

July  1,  1959 

5. 

Deeds   Recorded 

July  30,  1959 

6. 

Deed  to  County 

October  19,  1960 

7. 

Deed  Recorded 

November  21, 1960 

Appellant  had  up  and  until  AugTist  1,  1960,  to 
contest  the  validity  of  the  deeds  to  the  State  or  the 
proceedings  leading  up  to  said  deeds  (Sec.  3521).*  Ap- 
pellant did  not  file  his  action  until  December  31,  1963, 
some  three  years  and  five  months  after  the  expiration 
of  the  statutory  period  and,  therefore,  any  action  con- 
testing the  validity  of  said  deeds  is  barred. 

2.     Appellant  is  barred  from  contesting  the 
validity  to  appellee  County. 


*Section  175  provides  a  one-year  statute  of  limitations  from  the  date  of 
execution  of  the  deed,  while  Section  3521  provides  a  one-year  statute  of  limita- 
tions from  the  date  of  recording  said  deed. 
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Appellant  had  until  October  20,  1961,  to  contest 
the  validity  of  appellee's  deed.  Appellant  did  not  file 
his  action  until  more  than  two  years  and  one  month 
after  the  expiration  of  this  period  and,  therefore,  his 
action  with  respect  to  this  deed  is  also  barred. 

IV. 

APPELLEE  IS  NOT  ESTOPPED  FROM   ASSERTING 
THE  BAR  OF  THE  STATUTE  OF  LIMITATIONS. 

Appellant  cites  Ellgass  v.  Brotherhood  of  Trainmen 
(CA9  1965),  342  Fed.  2d  1,  and  Tyra  v.  Board  of  Police 
Commissioners,  32  Cal.  2d  666;  197  Pac.  2d  710,  for 
the  proposition  that  the  "Modern  view  is  to  look  at 
the  statute  of  limitations  equitably"  (AOB  6-10).  These 
cases  can  be  of  no  help  to  appellant.  Both  Ellgass  and 
Tyra  involved  contractual  obligations  between  the  par- 
ties wherein  the  defendants  had  affirmatively  misrep- 
resented to  plaintiff  that  his  rights  under  certain  pen- 
sion programs  had  expired.  In  reliance  upon  these 
representations,  plaintiffs  failed  to  bring  their  actions 
within  the  statutory  period.  This  court  and  the  Cali- 
fornia Supreme  Court  applied  the  well-known  doc- 
trine of  equitable  estoppel  and  held  that  defendants 
were  estopped  from  relying  on  the  statute  of  limitations 
because  of  their  affirmative  conduct. 

No  such  circustances  exist  in  the  instant  case  since 
appellee  took  no  affirmative  action  upon  which  appel- 
lant relied  to  his  detriment.   Apparently,  it  is  appel- 
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laiit's  position  that  a  letter  written  January  10,  1962 
(Exhibit  C  CI.  Tr.  114)  in  response  to  an  inquiry  by 
aj^pellant  dated  December  19,  1961,  affirmatively  mis- 
represented the  facts  to  him  and  caused  him  to  delay 
filing  his  action.  Appellee  would  point  out  that  the 
only  misinformation  contained  in  that  letter  is  the 
legal  description  contained  therein.  It  shou.ld  also  be 
noted  that  at  the  time  of  appellant's  inquiry  on  Decem- 
ber 19, 1961,  the  statutory  period  wdthin  which  he  could 
contest  the  validity  of  the  deed  to  appellee  had  already 
expired.  Inconceivably,  appellant  now  argues  that  in- 
formation given  him  after  the  statutory  period  had 
expired  misled  him. 

The  only  other  averments  upon  which  appellant 
apparently  relies  arc  those  found  in  the  affidavit  filed 
by  appellant  in  support  of  his  Motion  for  Judgment 
on  the  Pleadings  (CI.  Tr.  94  and  95)  wherein  appellant 
states  that  he  was  ' '  aware  that  defendant  held  a  public 
auction  of  such  tax  delinquent  property  only  in  the 
first  few  months  of  each  year  at  which  time  in  the  years 
1960  and  1961  affiant  telej)honed  the  officers  of  de- 
fendant and  was  informed  that  said  real  property  was 
not  to  be  sold  in  said  sales  and  was  assured  that  he 
could  redeem  the  property  prior  to  any  such  sale  at 
public  auction." 

FRCP  56  (e)  provides  in  pertinent  part: 

"...  When  a  motion  for  sununary  judgment 
is  made  and  supported  as  provided  in  this  rule, 
an  adverse  party  may  not  rest  upon  the  mere  alle- 
gations or  denials  of  his  pleading,  but  his  response 
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by  affidavit  or  as  otherwise  provided  in  tliis  rule, 
must  set  forth  specific  facts  showing  that  there 
is  a  genuine  issue  for  trial.  If  he  does  not  so  re- 
spond, summary  judgment,  if  appropriate,  shall 
be  entered  against  him."  (Emphasis  added) 

Concededly,  the  affidavit  of  the  party  opposing 
summary  judgment  is  to  be  liberally  contrued  (Poller 
V.  Columbia  Broadcasting  System,  368  U.S.  464,  473 ; 
7  L.  Ed.  2d  458;  82  Sup.  Ct.  486)  and  yet,  even  under 
the  most  liberal  construction,  appellant's  affidavit 
fails  to  set  forth  facts  showing  a  genuine  issue  for 
trial.  At  most,  appellant's  affidavit  shows  that  in 
1960  and  1961,  someone  informed  him  that  his  property 
was  not  among  those  listed  for  sale  at  public  auction 
pursuant  to  Sections  3691  through  3731  and  that  should 
it  be  put  up  for  sale,  appellant  had  the  legal  right 
to  redeem  the  property  prior  to  such  sale.  These  state- 
ments were  obviously  true  for  the  property  was  not 
sold  at  public  auction  and  Sections  3696.5  and  3706 
provide  a  right  of  redemption  prior  to  the  sale. 

The  doctrine  of  estoppel  is  not  favored  in  the  law 
particularly  where  it  is  sought  to  be  asserted  against 
a  public  agency.  Four  things  must  be  presented  in 
order  to  invoke  the  doctrine  of  estoppel:  (1)  the  party 
to  be  estopped  must  know  all  the  facts;  (2)  he  must 
intend  that  his  conduct  shall  be  acted  on  or  nnist 
so  act  that  the  party  asserting  the  estoppel  has  a  right 
to  believe  it  is  so  intended;   (3)  the  latter  must  be 
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ignorant  of  the  facts  and  (4)  he  must  rely  on  the 
former's  conduct  to  his  injury  (Skidmore  v.  County  of 
Solano,  154  Cal.  App.  2d  449,  453). 

None  of  the  latter  three  elements  referred  to  above 
aie  presented  in  the  instant  action  unless  it  can  be 
said  that  reliance  upon  a  correct  statement  of  the  law 
will  give  rise  to  an  estoppel.  Even  appellant  apparent- 
ly concedes  there  was  no  intent  to  mislead  (see  FN  2 
AOB  10-11,  wherein  appellant  states  "Appellant  never 
alleged  that  appellee  deliberately  sent  this  erroneous 
letter  to  confuse  appellant,  only  that  it  shows  an  inad- 
vertent, but  continuing,  neglect  of  its  duty  and  indif- 
ference to  rights  of  appellant")  and  in  view  of  the 
presumption  that  all  people  know  the  law  {Keystone 
DrilUny  Co.  v.  Superior  Court,  130  Cal.  738,  745,  726, 
398;  Carroll  Estate,  138  Cal.  App.  2d  363,  365;  291 
Pac.  2d  976),  he  must  be  charged  with  knowledge  that 
at  any  time  after  the  deeding  to  the  State,  the  property 
was  subject  to  conveyance  to  appellee  pursuant  to 
Sections  3771  -  3814  of  the  Revenue  and  Taxation  Code. 

Furthermore,  appellee  submits  that  public  policy 
requires  the  application  of  the  statute  of  limitation  in 
the  instant  action.  Should  this  Court  hold  that  mere 
averments  that  the  taxpayer  telephoned  some  unnamed 
officers  of  the  County  who  advised  the  taxpayer  that 
his  property  was  not  to  be  sold  in  certain  years  and 
could  be  redeemed  by  him  prior  to  sale,  are  sufficient 
to  place  in  issue  the  validity  of  tax  deeds  in  an  action 
filed  more  than  three  years  after  their  execution,  the 
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validity  of  all  tax  deeds  heretofore  issued  would  be 
jeopardized.  This  result  is  exactly  that  which  con- 
cerned the  California  Supreme  Court  in  Sears  v.  Cala- 
veras, supra,  45  Cal.  2d  518.  There  must  be  some  fin- 
ality to  tax  enforcement  procedures  and  appellee  sub- 
mits the  six-year  period  within  which  the  taxj)aycr 
may  redeem  or  attack  the  proceedings  is  a  more  than 
reasonable  time  within  which  to  cure  tax  delinquencies. 

Appellant  was  advised  on  January  10,  1962,  that 
his  property  had  been  deeded  to  appellee  on  October 
19,  1960,  an  did  not  file  the  present  action  until  almost 
two  years  after  acquiring  this  knowledge.  Assuming 
solely  for  the  purpose  of  argument  that  appellee  should 
be  estopped  from  asserting  the  statute  of  limitations 
because  appellant  was  misled  to  his  detriment,  he  was 
not  so  misled  subsequent  to  January  10,  1962,  and  any 
misrepresentations,  if  any  there  were,  were  cured  as 
of  that  date.  If  appellee  should  be  estopped,  it  should 
only  be  so  for  a  period  not  to  exceed  one  year  subse- 
quent to  the  time  appellant  was  advised  of  the  dis- 
position of  his  property ;  i.e.,  up  and  imtil  January  10, 
1963.  This  one-year  period  would  give  appellant  the 
same  period  of  time  allowed  him  by  Section  3809  to 
attack  the  validity  of  the  deed  to  appellee  and  yet, 
appellant  slept  on  his  rights  mitil  December  31,  1963, 
almost  two  years  after  he  was  advised  by  the  Tax  Col- 
lector that  his  property  had  been  deeded  to  appellee. 
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V. 


APPELLANT'S  FAILURE  TO  FILE  A  PROPERTY 
STATEMENT  EXCUSED  THE  TAX  COLLECTOR 
FROM  SENDING  HIM  NOTICE. 

Section  441  of  the  Revenue  and  Taxation  Code  pro- 
Addes : 

"Sec.  451.  Every  person  shall  file  a  written 
property  statement,  under  oath,  with  the  assessor 
betw^een  noon  on  the  first  Monday  in  March  and 
5  p.m.  on  the  last  Monday  in  May,  annually,  and 
within  such  time  as  the  assessor  may  appoint.  At 
any  time,  as  required  by  the  assessor  for  assess- 
ment purposes,  every  person  shall  furnish  infor- 
mation or  records  for  examination." 

Section  442  provides  in  part: 

"Sec.  442  .The  property  statement  shall  show 
all  taxable  property  owned,  claimed,  possessed, 
controlled,  or  managed  by : 

(a)    The  person  making  the  statement.  ..." 

It  is  from  this  property  statement  that  the  local 
tax  rolls  are  prepared  and  unless  such  a  statement  is 
filed,  no  address  will  appear  on  said  rolls.  Without 
such  address,  no  notice  of  the  sale  or  deeding  of  prop- 
erty for  tax  delinquency  can  be  sent  by  mail  to  the 
last  assessee.  In  the  instant  action,  at  no  time  j)ertinent 
to  inquiry  did  appellant  ever  file  the  required  property 
statement  with  the  Assessor  of  Los  Angeles  County  and, 
therefore,  no  address  appears  on  the  tax  rolls  regarding 
the  last  assessee  of  the  property. 
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Revenue  and  Taxation  Code  §3358  provides: 

"After  the  first  publication  of  the  notice  of 
the  deed  to  the  State  of  tax-sold  property  and 
not  less  than  21  nor  more  than  35  days  before  the 
date  of  deeding,  when  tax-sold  property  is  to  be 
deeded,  the  tax  collector  shall  send  by  registered 
mail  to  the  last  assessee  of  the  tax-sold  property 
at  his  last  known  address  either  a  copy  of  the 
publication  or  a  printed  notice  of  deeding  the 
property  to  the  State.  To  ascertain  the  address 
of  the  last  assessee  of  the  tax-sold  'property  an 
examination  shall  be  made  of  tJie  assessment  of 
this  property  on  the  rolls  beginning  with  the  year 
of  delinquency  to  and  including  that  of  the  last 
equalized  roll.  "  (Emphasis  added.) 

Revenue  and  Taxation  Code  §3799  provides: 

''The  tax  collector  shall  mail  a  copy  of  the 
notice  not  less  than  21  nor  more  than  28  days  prior 
to  the  effective  date  of  the  agreement,  by  regis- 
tered mail  to  the  last  assessee  of  each  portion  of 
the  j)roperty  at  his  last  known  address. 

''To  ascertain  the  address  of  the  last  assessee 
of  the  tax-deeded  property  an  examination  shall 
be  made  of  the  assessment  of  this  property  on  the 
rolls  beginning  -with  the  year  of  delinquency  to 
and  including  that  of  the  last  equalised  roll. 

"It  is  not  necessary  to  mail  a  copy  of  the  notice 
to  any  party  who  files  with  the  tax  collector  a 
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written  acknowledgment  of  receipt  of  a  copy  of 
the  notice  or  a  waiver  of  the  notice," 
(Emphasis  added.) 

These  code  sections  were  fully  complied  with  by  the 
Tax  Collector  of  Los  Angeles  County.  Because  appel- 
lant did  not  file  a  required  property  statement,  no 
address  appeared  on  the  tax  rolls  and  the  Tax  Collector 
was  unable  to  send  the  notice  required  by  mail. 

With  respect  to  the  notice  required  by  the  code, 
the  California  Supreme  Court  has  stated: 

"The  inquiry  of  the  tax  collector  iii  endeavor- 
ing to  ascertain  the  post  office  address  of  the  de- 
linquent property  owners  need  not  extend  beyond 
an  examination  of  the  assessment  roll  during  the 
period  mentioned.  All  the  tax  collector  has  to  do  as 
to  mailing  notice  is  to  look  at  the  assessment  rolls 
and  ascertain  to  whom  the  property  about  to  be 
sold  was  last  assessed,  and  whether  the  address  of 
the  pai-ty  appears  thereon.  If  it  does,  he  must 
mail  a  notice.  If  it  does  not,  no  mailing  of  notice 
is  required.  He  is  not  bound  to  look  beyond  or 
outside  the  assessment  roll  to  ascertain  the  address 
of  a  party  when  the  assessment  roll  does  not  fur- 
nish it .  . ."  (Jacohy  v.  Wolff,  198  Cal.  667  at  681; 
247  Pac.  195) 

See  also  ScoU  u.  Beck,  204  Cal.  78 ;  266  Pac.  951, 
and  Penaut  v.  Terwilliger,  23  Cal.  2d  865;  147  Pac. 
2d  552  wherein  tax  sale  proceedings  were  held  valid 
though  no  notice  was  sent  to  the  last  assessee.   In  each 
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case,  the  name  of  the  assessee  appeared  on  the  rolls, 
but  no  address  appeared  thereon  and  the  court  held 
the  tax  collector  was  excused  from  complying  with  the 
sections  requiring  notice  by  mail. 

The  Skinner  affidavit  filed  in  support  of  appellee's 
Motion  for  Smmnary  Judgment  (CI.  Tr.  70-72)  affirm- 
atively show^s  that  prior  to  any  of  the  actions  taken 
herein,  examination  was  made  of  the  tax  rolls  com- 
mencing with  the  year  of  delinquency  (1953)  to  and 
including  the  last  equalized  roll  and  no  address  ap- 
peared thereon.  These  facts  were  not  controverted 
by  appellant. 

The  Tax  Collector  did  all  that  was  required  of  him 
under  the  law.  But  for  appellant's  failure  to  file  a 
property  statement,  an  address  would  have  appeared 
on  the  assessment  roll  and  notice  of  the  Tax  Collector's 
actions  could  have  been  sent  hun.  Appellee  submits 
appellant  cannot  now^  base  his  claim  to  the  property 
on  a  problem  created  by  his  own  neglect  and  failure 
to  comply  with  the  law. 
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VI. 

FINDINGS  OF  FACT  AND  CONCLUSIONS  OF  LAW 
DO  NOT  CONSTITUTE  ERROR  IN  THE  SUMMARY 
JUDGMENT  PROCEDURE. 

xVppellaiit  argues  that  adoption  by  the  Court  of 
Finding's  of  Fact  and  Conclusions  of  Law  was  im- 
proper. (AOB  16).  Concededly,  Rule  56(a)  of  the 
FRCP,  28  USCA  makes  this  practice  unnecessary; 
however,  appellant  apparently  overlooks  local  Rule 
3(d)(2)  of  the  US  District  Court  for  the  Southern 
District  of  California  which  expressly  requires  this 
procedure.  Local  Rule  3(d)(2)  provides  in  pertinent 
part: 

"There  shall  be  served  with  each  motion  for 
summary  judgment  pursuant  to  Rule  56  of  the 
Federal  Rules  of  Civil  Procedure  proposed  find- 
ings of  fact  and  conclusions  of  law  and  proposed 
summary  judgment." 

This  procedure  has  been  tacitly  a  p  p  ro  v  e  d  in 
Trotvler  v.  Phillips  (CA  9  1958),  260  Fed.  2d  924, 
wherein  the  court  stated  at  page  926 : 

"...  We  have  seen  findings  of  fact  accompany- 
ing summary  judgments.  Rule  56(a)  of  the  FRCP, 
28  USCA,  which,  while  unnecessary,  did  provide 
a  handy  summary  ..." 

The  Findings  of  Fact  and  Conclusions  of  Law  here- 
in do  just  as  was  indicated  in  the  Trawler  case,  supra; 
i.e.,  they  provide  a  handy  summary  of  the  facts  upon 
which  the  summary  judgment  was  based. 
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CONCLUSION 

It  is  respectfully  requested  that  this  Honorable 
Coui't  affinn  the  smimiary  judgment  of  the  Coui't  be- 
low. Appellant's  eause  of  action,  if  any  he  had,  has  long- 
since  been  barred  by  the  statute  of  limitations  and  his 
failui'e  to  file  a  property  statement  excused  the  Tax 
Collector  from  sending  him  notice  by  mail  of  the  sale 
and  deeding  of  his  property  for  tax  delinquency. 

Respectfully  submitted, 

HAROLD  W.  KENNEDY 

County  Counsel 

and 

IRVIN  TAPLIN,  JR. 

Deputy  County  Counsel 

Attorneys  for  Appellee 

I  certify  that  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit 
and  in  my  opinion,  the  foregoing  brief  is  in  full  com- 
pliance with  those  rules. 


IRVIN  TAPLIN,  JR. 

Attorney  for  Appellee 
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D.  J.  MILLER, 

Appellant, 

vs. 

COUNTY  OF  LOS  ANGELES,  a  politi-  }    No.  20436 
cal  subdivision  of  the  State  of  Califor- 
nia, 

Appellee. 


The  closing  argimient  will  briefly  point  out  the  re- 
spects in  which  appellee  has  failed  to  meet  the  issues 
discussed  in  the  opening  brief. 

I. 

APPELLEE  DOES  NOT  MEET  THE  CONSTITUTIONAL 
DUE  PROCESS  QUESTION. 

Appellee  does  not  meet  the  ''constitutional  ques- 
tion" although  it  admits  in  its  Statement  of  the  Case 
that  the  "ease"  comes  under  28  U.S.C.  Sec.  1331.  No- 
where is  there  a  word  in  appellee's  brief  on  this  ques- 
tion and  the  attendant  doctrines  of  constructive  fraud, 
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constructive  trust,  equity,  although  appellee  does  make 
an  ineffectual  rejoinder  regarding  estoppel;  but, 
which  ingenuously  at  the  same  time  proves  appellant's 
case. 

Appellee  has  simply  refused  to  equate  the  color  of 
law,  which  it  cites  as  a  basis  to  deprive  appellant  of 
his  property,  with  the  nmnerous  authorities  and  prop- 
ositions which  appellant  has  cited  and  argued,  show- 
ing with  full  substance  that  appellee  did  take  the  prop- 
erty without  due  process  of  law  in  violation  of  the  14th 
Amendment  to  the  Constitution  of  the  United  States. 
He  has  not  said  a  word  about  the  other  California  stat- 
ute of  limitations  which  would  be  applicable  where 
there  is  constructive  fraud. 

Appellee's  brief  contains  a  table  of  authorities 
listing  15  cases,  yet  only  two  of  these  are  federal  ones, 
Albatross  Shipping  Corp.  v.  Stetvart,  (C.A.  5  1964)  326 
Fed.  2d  208,  at  211,  and  Trowler  v.  Phillips  (C.A.  9 
1958),  260  F.  2d  924,  which  appellee  quotes  out  of  con- 
text on  page  27.  Immediately  following  appellee's 
''quotation,"  therein,  is  a  much  more  appropriate  quo- 
tation and  ruling  of  this  Court  as  follows : 

"But  all  too  often  a  set  of  unnecessary  findings 
of  fact  is  a  telltale  flag  that  points  the  way  to  a 
discovery  that  summary  judgment  should  not  have 
been  gi-anted." 
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APPELLEE'S  STATEMENT  OF  THE  CASE  IS  MIS- 
LEADING AND,  BY  ITS  OWN  INTREPRETATION 
OF  ESTOPPEL,  APPELLANT  SHOULD  PREVAIL. 

To  begin  with,  ''the  statement  of  case"  on  page  4  of 
the  respondent 's  brief  is  misleading  as  hereby  quoted : 

"Appellant's  affidavit,  at  most,  alleged  that 
appellant  commenced  a  redemption  payment  plan 
in  1951  wherein  the  first  payment  (and  it  would 
appear  the  only  paynient)  was  made  on  November 
13,  1951  (see  Exhibits  A  and  Al,  CI.  Tr.  110-111) ; 
..."  (Emphasis  supplied.) 

The  above  shows  it  concerned  taxes  prior  to  1951, 
yet  on  page  17  appellee  lists  the  present  taxes  delin- 
quent as  begimiing  with  1953.  Actually,  appellant  had 
properly  paid  his  taxes  with  respect  to  prior  delinqency 
with  full  redemption  payments,  and  would  have  done 
so  in  the  instant  delinquency  if  he  had  been  given  a 
chance.  Because  of  financial  limitations  appellant  had 
allowed  the  taxes  to  be  a  lien  and  willingly  suffered 
the  penalties  and  redeemed  after  they  had  accumulated 
for  a  number  of  years.* 

Again,  on  page  4  appellee  states : 

"...  that  receipt  for  the  first  payment  was  mailed 
to  appellant  in  December  1951  (Exhihit  B,  CI.  Tr. 
112);.  .." 


*The  record  shows  without  rebuttal  that  other  property  owners  redeemed 
such  property  deliquent  a  longer  period  than  the  instant  property.  (Tr.  095 
Plaintiffs  Affidavit,  Par.  8.) 


The  purpose  of  the  foregoing  "exhibit"  was  to  show 
the  Court  that  appellant's  address  was  inscribed  in 
appellee's  redemption  department  records. 

Thus,  continuing  with  a  quotation  from  appellee's 
statement  of  the  case: 

"...  that  other  mail  from  an  unknown  person  had 
been  forwarded  to  appellant  {Exhibit  Bl,  CI.  Tr. 
113)  .  .  ." 

The  purpose  of  the  above  "exhibit"  was  to  show  that 
the  same  address  held  by  said  redemption  department 
was  a  valid  one  and  was  so  in  the  essence  of  time  in- 
volved in  the  processing  of  the  said  property  through 
said  redemption  department  by  the  tax  collector's  of- 
ficers. 

Finally,  regarding  appellant's  most  important  *' Ex- 
hibit C,"  appellee  states: 

".  .  .  and  that  on  January  10,  1962,  in  response  to 
a  letter  from  appellant  apparentlj^  dated  Decem- 
ber 16,  1961,  he  was  advised  by  the  Tax  Collector 
that  the  property  had  been  deeded  to  appellee  on 
October  19, 1960  {Exhibit  C,  CI.  Tr.  114)." 

Here  again  appellee  is  grossly  mistaken  since  there 
was  no  advising  that  the  property  in  question  had  been 
deeded  but  (as  covered  in  appellant's  opening  brief, 
page  10)  the  "letter"  said  several  conflicting  things, 
each  erroneous  and  utterly  misleading,  so  it  w-as  im- 
possible to  identify  the  or  any  property.  On  pages  19 
and  22  of  respondent's  brief  this  "letter"  is  covered 
in  effect,  with  the  same  misleading  representations  be- 
ing made,  but  it  admits  as  follows  at  page  19: 
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'  'Appellee  would  point  out  that  the  only  misinfor- 
mation contained  in  that  letter  is  the  legal  descrip- 
tion contained  therein."  (Emp.  sup.) 

The  words  "the  only  misinformation  .  .  .is  the  legal 
description"  might  be  taken  facetiously  if  it  were  not 
so  frivolous.  What  else  is  there  to  identify  such  real 
property  t  —  But  even  the  foregoing  is  only  half 
the  truth.  Said  "letter,"  as  is  pointed  out  at  page  10 
of  appellant's  opening-  brief, 

"...  IS  A  LETTER  FROM  APPELLEE'S  OF- 
FICERS DESCRIBING  THE  PROPERTY  BY 
WHAT  IS  ACTUALLY  A  LEGAL  DESCRIP- 
TION CONSISTING  OF  ONLY  10  ACRES,  AL- 
THOUGH THIS  SAME  LETTER  SPECIFI- 
CALLY STATES  IT  TO  BE  40  ACRES.  IN 
REAL  FACT  APPELLANT'S  LETTER  OF 
INQUIRY  REQUESTING  INFORMATION 
CONCERNED  AND  DESCRIBED  A  TOTAL 
200  ACRES,  THE  CORRECT  AMOUNT  OF 
HIS  PROPERTY  IN^^OLVED."*  (Emp.  sup.) 

Again  on  page  22  appellee  discusses  "the  letter" 
and  it  in  good  conscience  assumes  for  the  purpose  of 
argument:  that  "appellee  should  he  estopped  from  as- 
serting statute  of  limitations  because  appellant  was 
misled  to  his  detriment  ..."  Then  appellee  continues: 


*As  listed  in  Mr.  Skinner's  letter  (infra,  and  appendix). 


"...  he  was  not  so  misled  subsequent  to  January 
10,  1962  .  .  ." 

"...  and  any  misrepresentations,  if  any  there 
were,  were  cured  as  of  that  date  :  .  ." 

Hence  it  will  be  seen  it  is  not  a  case  of  assuming  for 
the  sake  of  argument.  Instead,  appellee  has  itself 
shown  the  argmiient  is  controlling  because  there  was 
no  curing  by  that  "letter  of  January  10,  1962."  How 
could  there  be?  There  was  no  possible  identification 
of  the  200  acres  of  property  actually  involved.  Only 
a  letter  that  said  two  erroneous  conflicting  things:  a 
legal  description  of  10  acres ;  an  area  of  40  acres. 

Appellee  never  does  make  clear  when  it  actually 
conveyed  the  true  information  as  to  the  property  in- 
volved to  appellant  despite,  as  has  been  shown,  a  con- 
tinuing volume  of  correspondence  with  appellee's  of- 
ficers right  up  to  the  date  of  filing  suit. 

Appellee  makes  a  fatal  error  on  page  22  wherein  it 
stipulates  that  estoppel  would  apply '  'for  a  period  not  to 
exceed  one  year  subsequent  to  the  time  appellant  tvas 
advised  of  the  disposition  of  his  property;  i.e.,  up  and 
until  January  10,  1963."  Hence,  even  granting  appel- 
lee its  limitation  on  the  application  of  estoppel,  then 
according  to  its  own  interpretation  suit  was  timely 
filed:  said  "letter  of  January  10,  1962"  did  not  advise 
on  the  "disposition  of  [appellant's]  property"  because 
it  was  not  identified.    Whereas,  when  the  actual  time 
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of  the  "disposition  of  Ms  property"  was  known  [it] 
was  within  a  year  of  the  time  of  filing  suit ;  therefore, 
for  these  reasons  alone  appellant  should  prevail. 

The  foregoing  is  proven  by  the  following,  beginning 
with  an  excerpt  from  appellant's  letter  dated  April  18, 
1963  to  appellee's  Deputy  County  Counsel,  Mr.  John 
D.  Cahill,  which  said  in  pertinent  part : 

''I  have  not  had  responsive  answers  from  your 
officers  in  the  real  estate  department  and  tax  col- 
lector's office.  Particularly,  in  the  letter  of  Jan- 
iiary  10,  1962,  the  description  of  the  property  is 
given  as  40'  acres,  NW/4  of  NW/4  of  SEy4  of 
Section  15,  5  North  17  West  ..."  (Emp.  sup.) 

Then,  in  response  to  the  above  letter,  a  letter  was 
received  from  Mr.  Skimier  dated  April  30,  1963,  the 
entire  hody  of  which  is  hereby  quoted  with  emphasis 
supplied  :* 

"In  reply  to  your  letter  of  April  18,  1963  to 
Mr.  John  D.  Cahill,  Deputy  County  Counsel  re- 
garding the  description  of  the  property  in  Section 
15  T5N  R17W  please  be  advised  that  it  was  as- 
sessed as  two  separate  parcels,  described  as  follows : 

*'160  acres  NWy^  of  Sec  15  T5N  R17W  and  40 
acres  NWy^  of  SEy^  of  Sec  15  T5N  R17W." 

The  controlling  facts  are,  then :  It  was  not  until  Mr. 
Skinner's  letter  of  April  30,  1963  that  there  was  a  cor- 


*A  reproduction  of  this  letter  is  placed  in  the  appendix.  Of  course,  this  is 
the  same  Mr.  Skinner  who  is  mentioned  so  prominently  in  appellee's  brief 
(pages  2,  3,  4,  17). 


rect  legal  description  of  the  property  involved  to  ac- 
tually inform  appellant  that  it  was  his  land  that  had 
been  taken.  However,  there  was  still  a  lack  of  clarity 
which  is  shown  by  apj^ellant's  subsequent  letter  of  May 
2,  1963  to  Mr.  Skinner  as  follows : 

'^  Answering  your  letter  of  April  30tli  regarding 
erroneous  description  of  my  land,  will  you  please 
admit  that  you  did  make  an  error  previously  on 
the  description?  That  was  the  point  of  my  letter 
to  the  County  Counsel. 

"Also,  did  you  acquire  the  property  on  the 
same  operation?"  ["The  two  separate  parcels"] 

No  reply  was  received  by  appellant  from  Mr.  Skin- 
ner: the  errors  were  never  admitted  until  it  was  so 
done  in  appellee's  brief  herein.  Finally  a  letter  dated 
August  27,  1963  from  Mr.  Cahill  invited  appellant  to 
file  suit  admitting  in  effect  that  the  very  constitution- 
al question  was  involved  that  has  been  so  held  by  this 
Court  and  upon  which  this  action  was  based : 

"We  realize  that  you  disagree  with  our  posi- 
tion in  this  matter,  but  that  is  your  constitutional 
prerogative.  We  respect  youi'  position,  but  we  dis- 
agTee  with  it,  and  in  order  to  resolve  these  differ- 
ences, it  woidd  appear  that  the  matter  will  have  to 
be  litigated.^'  (Emphasis  supplied.) 

Since  the  instant  action  was  filed  only  a  few  months 
after  receipt  of  said  letter  of  August  27,  1963,  well 
within  the  one  year  date  from  receipt  of  Mr.  Skmner's 
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letter  of  April  30,  1963  which  appellee  itself  has  in  ef- 
fect and  for  all  practical  purposes  stipulated,  on  its 
own  interpretation  of  estoppel  would  be  a  basis  for 
such  estoppel,  it  would,  therefore,  seem  that  appellee 
must  noiu  concede  that  its  position  is  not  only  weak,  but 
untenable. 

m. 

SUMMARY  JUDGMENT  FOR   APPELLEE  WAS   IM- 
PROPER IN  THE  INSTANT  ACTION. 

On  page  6  appellee  cites  FRCP  56(c)  but  the  quoted 
excerpts  have  the  proviso  "if  the  pleadings,  deposi- 
tions, answers  to  interrogatories,  .  .  . " ;  but  defendant 
has  never  even  answered  the  Complaint.  Appellant  has 
had  no  opportunity  to  apply  the  discovery  rules  of 
federal  civil  i)rocedure.  Who  can  say  what  he  would 
or  could  discover?  Can  appellant  be  said  to  have  had 
his  constitutional  day  in  court  to  determine  the  consti- 
tutional question  which  this  honorable  Court  has  held 
to  be  "the  case"? 

Summary  judgment  for  appellant,  plaintiff  below, 
would  have  been  proper  since  there  are  sufficient  ad- 
mitted facts  in  his  favor  which  leave  no  genuine  un- 
resolved issues  to  bar  such  judgment. 
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IV. 

APPELLANT'S  ADDRESS  WAS  KNOWN  TO  THE  RE- 
DEMPTION DEPARTMENT. 

Appellee  has  consistently  ignored  appellant's  ref- 
erence over  and  over  again  to  the  fact  that  his  address 
was  in  the  redemption  department  where  the  address 
was  readily  available  in  processing  of  the  delinquent 
tax  property  between  the  redemption  department  and 
the  tax  deeded  department  of  appellee's  affiant  Mr. 
•Skinner.  Appellant's  opening  brief  statement  of  case 
(page  2) : 

''.  .  .  in  that  notices  of  such  proceedings  were  not 
given  to  appellant  although  his  nwme  and  mailing 
address  were  known  to  the  officials  of  appellee  who 
conducted  such  proceedings,  and  appeared  in  the 
pertinent  tax  hooks  and  records  of  appellee  .  .  ."* 

It  is  apparent  that  appellee  is  silent  regarding  his 
affiant  Mr.  Skinner's  declaration  as  to  the  facts  of 
the  above  quotation. 


'^Actually  the  quoted  language  is  the  words  of  this  Honorable  Court. 
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SINCE  THE  ADDRESS  WAS  KNOWN  IT  DID  NOT 
HAVE  TO  BE  ASCERTAINED.  THE  PRESCRIBED 
LAW  SHOULD  HAVE  BEEN  FOLLOWED  AND 
APPELLANT  SENT  A  NOTICE. 

On  page  9  appellee  states  a  requirement  of  Revenue 
Code  Sections  3354  and  3355,  ''.  .  .  to  forward  a  notice 
thereof  by  registered  mail  to  the  last  known  assessee. ' ' 
All  the  tax  collector  had  to  do  was  look  in  his  redemp- 
tion department  records  in  order  to  send  the  mail  to 
the  last  know  assesseee — appellant.  The  tax  collector 
did  not  have  "to  ascertain  the  address"  because  he  al- 
ready had  it  in  said  redemption  records.  What  would 
be  the  sense  or  point  of  his  going  to  the  assessment  rolls 
in  a  different  department  to  learn  (ascertain)  some- 
thing he  already  knew  ?  Appellee  blindly  insists  with- 
out a  smattering  of  logic  that  the  tax  collector  had  the 
right  to  close  his  eyes  (ignore  his  duty  and  trust).  Then 
appellee  backs  up  the  necessity  for  this  (at  page  23) 
on  the  basis  that  it  was  ^'"excused"  because  of  the  fail- 
ure to  file  a  property  statement.  However,  there  has 
been  submitted  several  letters*  and  sworn  evidence  (Tr. 
138)  with  respect  to  appellee's  neighboring  and  ad- 
jacent counties  which  all  say  that  such  a  property 
statement  is  not  the  "mode"  with  unimproved  real 
property.   Again  appellee  ignores  this  evidence. 

*The  letter  in  the  appendix  (A.O.B. ),  due  to  printing  inadvertance,  omit- 
ted to  identify  the  County  of  Santa  Barbara  and  the  date  of  Aug.  4,  1965;  the 
other  letter  is  from  Ventura  County  (Tr.  140). 
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On  page  10  appellee  admits, 

"...  the  tax  collector  executes  a  deed  of  the  prop- 
erty to  the  County  which,  except  as  against  actual 
fraud  ..."  (Emp.  sup.) 

Constructive  fraud  is  the  same  as  fraud  (insofar  as 
statutes  of  lunitations  are  concerned  (A.O.B.  20))  but 
while  appellant  has  argued  this  point  extensively,  ap- 
pellee has  made  no  opposition  to  it  or  to  the  said  Cali- 
fornia statute  of  limitations,  Sec.  1573  Civil  Code  which 
provides  for  filing  action  after  discovery. 

VI. 

APPELLEE'S  ASSESSOR  SUPPORTS  APPELLANT. 

The  Los  Angeles  Times  of  January  10,  1966  in  a 
subheading  on  an  article  on  property  taxes  states  some 
representations  of  appellee's  new  assessor  as  follows: 

''Watson's  View 
'*But  for  Los  Angeles  Assessor  Philip  Watson, 
a  perennial  crusader  for  reform,  The  property  tax 
picture  is  probaby  as  bad  as  it  is  painted." 

"'What's  really  needed,'  he  said,  'is  a  com- 
plete rewriting  of  tax  laws  and  tax  approaches.'  " 

Mr.  Watson  further  stated : 

"  '  I  'd  take  the  welfare  progTam  out  of  the  prop- 
erty tax.  I  accept  that  we  must  have  a  welfare 
progTam.  .  .  .'  " 
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Appellant's  opening  brief  points  in  footnote  1  on 
page  7  to  the  fact  that  the  property  was  his  insurance 
against  the  necessity  of  any  welfare  program  and  he 
has  sworn  in  his  affidavit  (CI.  Tr.  96)  that  the  prop- 
erty is  worth  over  60  times  the  debt  due  appellee  yet 
appellee  avers  in  its  brief  that  "public  policy  requires 
the  application  of  the  wrong  or  non-applicable  statute 
of  limitation."  (Page  21.)  Appellant  submits  that  this 
is  strange  "public  policy"  and  appellee  goes  on  at  this 
point  to  attempt  to  discredit  the  telephone  conversa- 
tions with  its  officers,  but  it  cannot  discredit  the  cor- 
roborating documentary  evidence  of  that  erroneous 
letter.   (Exhibit  C,  CI.  Tr.  114.) 

An  article  with  dateline  San  Francisco  (UPI)  De- 
cember 13,  1965  has  the  heading: 

"BADLY  NEED 
PROPERTY 
TAX  REFORM 

"Atty.  Gen.  Thomas  C.  Lynch  said  today  the 
California  assessors  scandal  demonstrates  a  need 
for  sweeping  changes  of  law,  including  a  limit  on 
property  tax  levies." 

The  article  went  on  to  quote  as  follows : 

"Investigations  indicate  transactions  whereby 
public  officials  receive  cash,  bank  stock  and  even 
a  Rolls  Royce,  if  you  please,  from  gi-ateful  tax 
consultants." 
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CONCLUSION 

The  conclusion  in  appellee's  brief  "requests"  the 
imiDOssible,  in  other  words,  that  this  honorable  Court 
not  follow  the  high  standards  of  fairness  and  justice 
which  are  exemplified  by  the  Elgass  case  and  which 
appellant  himself  has  already  received  in  the  prior 
decision  in  this  case.  Appellant,  then,  does  not  request 
but  merely  relies  and  trusts  in  the  standards  and  wis- 
dom of  this  honorable  Court. 

Respectfully  submitted, 

D.  J.  MILLER, 
plaintiff,  pro  se. 
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COUNTY  OF  LOS  ANGELES 

DEPARTMENT  OF  TAX  COLLECTOR 

HALL    OF    ADMINISTRATION 
225    NORTH    HILL    STREET 

LOS    ANGELES     12.    CALIFORNIA 


April  30,  1963 


Mr.  D.  J.  Miller 

Box  728 

Boulder  City,  Nevada 

Dear  Sir: 

In  reply  to  your  letter  of  April  18, 
1963  to  Mr.  John  D.  Cahill,  Deputy  County 
Counsel  regarding  the  description  of  the 
property  in  Section  15  T5N  RI7W  please  be 
advised  that  it  was  assessed  as  two  separate 
parcels,  described  as  follows: 

160  acres  NW^  of  Sec  15  T5N  RI7W  and 
kO   acres  NW^  of  SEi  of  Sec  15  T5N  RI7W. 

Very  truly  yours, 

HAROLD  J.  OSTLY, 
COUNTY  TAX  COLLECTOR 


L.  E.  Skinner 

Head  Clerk 

Tax  Deeded  Lands  Section 


LES-ab 

CO  -  Mr.  Cahill 

cc  -  Mr.  Allenbaugh 
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In  the 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


D.  J.  MILLER, 

Appellant, 

-vs- 

COUNTY  OF  LOS  ANGELES,  a  Political 
Subdivision  of  the  State  of  Cali- 
fornia , 

Appellee. 


APPELLANT'S  SUPPLMENT 
TO  HIS  REPLY  BRIEF 


D.  J.  MILLER 
\vi  ■'  ^         Post  Office  Box  728 
Boulder  City,  Nevada 

Propria  persona 


No. 


In  the 


United  States  Court  of  Appeals 


For  the  Ninth  Circuit 


D.  J.  MILLER, 


Appellant, 


-vs- 


COUNTY  OF  LOS  ANGELES,  a  Political 
Subdivision  of  the  State  of  Cali- 
fornia, 

Appellee. 


NOTICE  OF  MOTION; 
MOTION  FOR  LEAVE  TO  SUPPLMENT 
APPELLANT'S  REPLY  BRIEF 

Appellant  moves  the  Court  for  leave 
to  file  a  short  supplement  to  his  Reply 
Brief  on  the  following  grounds: 

Appellant  was  anxious  to  comply  with 
the  rules  of  the  Court  and  file  his  Re- 
ply Brief  in  time,  which  he  did;  however, 
certain  further,  distinguishing  points 
are  evident  from  a  perusal  of  "Appellee's 
Brief"  in  Howard  v.  State  of  California, 


-  b  - 


216  Cal.  App.  2d  281,  the  case  that  ap- 
pellee mistakenly  avers  to  be  "identical 
with  the  one  at  bar."  Also,  on  the 
point  of  "property  statement",  from  the 
County  of  Orange,  appellee's  neighbor, 
further  corroborating  information,  re- 
ceived after  said  Reply  Brief  was  deliv- 
ered to  the  printer,  is  cited.   Submit- 
ted without  oral  argument. 


Respectfully  submitted, 

D.  J.  MILLER, 
Appellant,  pro  se 


No. 

In  the 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


D.  J.  MILLER, 

Appellant, 

-vs- 

COUNTY  OF  LOS  ANGELES,  a  Political 
Subdivision  of  the  State  of  Cali- 
fornia, 

Appellee. 


APPELLANT'S  SUPPLEMENT 
TO  HIS  REPLY  BRIEF 

A  letter  addressed  to  appellant  here' 
in  from  the  County  of  Orange,  office  of 
the  assessor,  dated  January  24th,  1966, 
signed  by  Elmer  G.  Zimmer  states  in  per- 
tinent part: 

"Furthermore,  there  would  never 
be  a  necessity  for  filing  a  prop- 
erty statement  on  unimproved,  raw 
acreage."   (Emphasis  supplied) 
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IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


No.  20440 


ASSINIBOINE  AND  SIOUX  TRIBES,  Appellants, 

V. 

R.  E.  NORDWICK,  et  al.,  Appellees. 


APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 
DISTRICT  OF  MONTANA 


BRIEF    FOR    THE   APPELLANTS 


Opinion  Below 

The  opinion  of  the  district  court  (R.  63-81)  is  not  reported. 
It  is  set  out  at  pages  63-81  of  the  record. 

Jurisdiction 

The  jurisdiction  of  tlie  district  court  was  invoked  under 
28  U.S.C.  1331,  on  the  ground  that  the  matter  in  controversy- 
arises  under  the  laws  of  the  United  States  (Act  of  May  30, 
1908,  c.  237,  35  Stat.  558,  as  amended  by  the  Act  of  March 
3, 1927,  c.  376,  44  Stat.  1401  (R.  1-2) )  and  exceeds,  exclusive 
of  interest  and  costs,  the  sum  or  value  of  $10,000.    The 

(1) 


complaint  seeks  to  establish  title  to  the  oil  and  gas  under- 
lying 240  acres  of  land  on  which  a  cash  bonus  of  $4,389.60 
for  an  oil  and  gas  lease  had  been  bid  and  accepted  and 
seeks  damages  of  $7,089.60  with  interest  (R.  3,  55-56,  29,  31). 
The  judgment  of  the  district  court  was  entered  August  4, 
1965  (R.  88).  Notice  of  appeal  was  filed  August  31,  1965 
(R.  90).  The  jurisdiction  of  this  Court  is  invoked  under 
28  U.S.C.  1291. 

Statement 

This  is  an  appeal  from  that  part  of  the  judgment  of  the 
United  States  District  Court  for  the  District  of  Montana 
declaring  that  the  Tribes,  appellants,  have  no  right,  title 
or  interest  in  the  oil  and  gas  underlying  160  acres  of  land 
on  the  Fort  Peck  Indian  Reservation.  (R.  89.)  The  case 
presents  a  question  of  statutory  construction  to  determine 
the  meaning  of  the  phrase  "tribal  lands  undisposed  of",  as 
used  in  the  Act  of  March  3,  1927,  c.  376,  44  Stat.  1401,  re- 
serving to  the  Tribes  the  oil  and  gas  in  "tribal  lands  undis- 
posed of"  on  the  date  of  the  statute.  (The  full  text  of  the 
1927  Act  is  printed  in  the  Appendix,  infra,  p.  39.)  The  issue 
is  whether  Congress  intended  the  oil  and  gas  to  be  retained 
by  the  Tribes,  or  to  pass  to  the  holder  of  an  unperfected 
homestead  entry. 

In  1888,  the  Fort  Peck  Indian  Reservation  was  carved 
out  of  a  larger  reservation  which  Congress  had  established 
in  1874.  Act  of  April  15,  1874,  c.  96,  18  Stat.  28,  1  Kappler 
149;  Act  of  May  1,  1888,  c.  213,  25  Stat.  113,  1  Kappler 
261.  Initially,  all  of  the  land  within  the  Fort  Peck  Indian 
Reservation  was  tribal.  In  1908,  Congress  directed  that  a 
portion  of  the  tribal  land  be  allotted  in  severalty,  and  the 
remainder,  referred  to  as  "surplus"  or  "ceded  in  trust" 
land,  be  appraised  and  "disposed  of  under  the  general 
provisions  of  the  homestead,  desert-land,  mineral  and  town- 
site  laws  of  the  United  States"  for  the  appraised  value, 


but  not  less  than  $1.25  per  acre.  Act  of  May  30,  1908,  sec. 
7,  c.  237,  35  Stat.  558,  3  Kappler  377.  Section  8  of  the  1908 
Act  specified  that  "when  an  entryman  shall  have  complied 
with  all  the  requirements  of  the  homestead  law  and  shall 
have  submitted  final  proof  within  seven  years  from  date  of 
entry  and  shall  have  made  all  required  payments  aforesaid, 
he  shall  be  entitled  to  a  patent  for  the  lands  entered  ***." 
Until  the  lands  were  disposed  of,  that  is  when  the  entryman 
earned  is  right  to  a  patent,  beneficial  title  remained  in  the 
Tribes.  For  full  text  see  Appendix,  pp.  37-38.)  Section  13 
of  the  1908  Act  required  ''that  the  United  States  shall  act 
as  trustee  for  said  Indians  to  dispose  of  said  lands  and  to 
expend  and  pay  over  the  proceeds  received  from  the  sale 
thereof  ***."  (For  full  text  see  Appendix,  p.  39.) 

In  the  1920 's  the  reservation  came  to  be  considered  valu- 
able for  oil  and  gas.  Neither  the  1908  Act  nor  any  other 
statute  provided  for  oil  and  gas  leasing  of  "surplus"  or 
"ceded  in  trust"  lands.  To  remedy  this,  the  1908  Act  was 
amended  by  the  Act  of  March  3,  1927,  c.  376,  44  Stat.  1401, 
"by  specifically  reserving  to  the  ***  [Tribes]  the  oil  and 
gas  in  the  tribal  lands  undisposed  of  on  the  date  of  the 
approval  of  this  Act"  and  by  authorizing  oil  and  gas  leas- 
ing by  the  "tribal  council,  with  the  approval  of  the  Secretary 
of  the  Interior  and  under  such  rules  and  regulations  as  he 
may  prescribe."  (Appendix  39-40;  see  R.  64.) 

Arthur  L.  Nordwick,  appellees'  predecessor  in  title  (here- 
inafter "Nordwick"),  filed  a  homestead  application  to  enter 
upon  the  160  acres  in  suit  on  January  24,  1925,  before  the 
enactment  of  the  1927  Act.  (Ex.  1;  R.  64.)  In  1929,  Nord- 
wick submitted  final  proof  of  compliance  with  the  require- 
ments of  the  law,  except  as  to  payment  for  the  land.  After 
payment  was  made  in  1935,  the  final  certificate  was  approved 
and  the  patent  issued.  Both  the  final  certificate  and  the 
patent  reserved  the  oil  and  gas  to  the  Tribes,  pursuant  to 
the  Act  of  March  3,  1927.  (R.  65.) 


Some  20  years  after  Xordwick  received  Ms  patent  re- 
serving oil  and  gas  to  the  Tribes,  the  tribal  oil  and  gas  were 
offered  at  lease  sale  held  at  the  Fort  Peck  Agency  on  Sep- 
tember 2,  1955,  pursuant  to  the  Indian  Mineral  Leasing  Act 
of  May  11,  193S,  c.  198,  52  Stat.  318  (25  U.S.C.  396a,  et  seq.) 
and  the  regulations  of  the  Department  of  the  Interior.  On 
September  5,  1955,  Carter  Oil  Company  entered  the  high  bid 
of  $4,389.60  as  a  bonus  for  a  tribal  lease,  covering  the  oil 
and  gas  in  240  acres,  including  the  160  acres  on  appeal.  The 
Tribes  accepted  the  high  bid  and  a  lease  was  executed  on  be- 
half of  the  Tribes.   (R.  65 ;  Ex.  63,  pp.  40-45.) 

After  the  tribal  sale.  Carter  acquired  from  Nordwick  an 
oil  and  gas  lease  dated  November  15,  1955  to  the  240  acres 
(Ex.  65).  Carter  then  advised  the  Bureau  of  Indian  Affairs 
that  after  investigating  the  title.  Carter  was  of  the  opinion 
that  there  should  not  have  been  any  reservation  of  oil  and 
gas  in  the  patent  issued  to  Nordwick  and  that  a  corrected 
patent  should  be  issued.  (R.  66 ;  Ex.  54,  December  9, 1955.) 

About  the  same  time,  Nordwick  wrote  to  the  Secretary 
of  the  Interior  requesting  that  a  "corrected  patent  issue 
*  *  *  containing  no  reservation  of  the  oil  and  gas  rights." 
(Ex.  55,  December  13,  1955;  R.  66.)  The  Field  Solicitor, 
Department  of  the  Interior,  ruled  that  the  patent  correctly 
reserved  the  oil  and  gas  to  the  Tribes,  and  that  Carter  was 
not  entitled  to  rescission  of  its  lease  for  alleged  failure  of 
title  in  the  Tribes  (Ex.  56,  February  14,  1956;  R.  66). 

At  the  same  time,  the  Field  Solicitor  ad^-ised  that  since 
"a  property  right  of  the  Fort  Peck  Tribe  is  challenged,  the 
Tribe  should  be  notified  of  the  raising  of  this  question  and 
given  an  opportunity  to  be  represented  by  its  own  counsel." 
(Ex.  56,  p.  2;  R.  67,  fn.  2.) 

The  Bureau  of  Land  Management  gave  this  no  heed. 
Acting  on  the  ex  parte  representation  of  Nordwick,  without 
notice  to  the  Tribes  and  without  affording  the  Tribes  an 


opportunity  to  be  heard,  (R.  67,  fn,  2),  the  Bureau  of  Land 
Management  prepared  a  draft  decision  conforming  to 
Nordwick's  request  that  he,  and  not  the  Tribes,  be  given 
the  oil  and  gas.  The  draft  decision  was  submitted  to  the  As- 
sistant Solicitor,  Department  of  the  Interior,  who  was  the 
legal  advisor  on  minerals.  On  March  23,  1956,  the  As- 
sistant Solicitor  directed  a  memorandum  to  the  Bureau  of 
Land  Management,  ruling  in  positive  terms  that  on  the  date 
of  the  Act  of  March  3,  1927,  the  160  acres  in  suit  were  in 
entry  status,  that  the  statute  itself  reserved  the  oil  and 
gas  to  the  Tribes,  and  that  the  lands  were  "undisposed  of" 
within  the  meaning  of  the  1927  Act.  The  Assistant  Solicitor 
refused  to  endorse  the  draft  decision.  (Ex.  60;  R.  66.) 

Despite  this  advice,  the  Bureau  of  Land  Management, 
on  May  4,  1956,  approved  Nordwick's  application  and 
ordered  that  a  supplemental  patent  issue  to  him  "elimi- 
nating the  reservation  of  oil  and  gas  under  the  Act  of  March 
3,  1927"  (Ex.  61;  R.  66).  Five  days  later,  on  May  9, 
1956,  a  supplemental  patent  was  issued  to  Nordwick  with- 
out the  reservation  of  oil  and  gas.  It  recited  that  "This 
patent  is  issued  supplemental  to  patent  No.  1080633,  dated 
December  13,  1935,  which  erroneously  included  oil  and  gas 
reservation  under  the  Act  of  March  3,  1927."  (Ex.  62; 
R.  67.)  The  record  contains  no  explanation  of  this  action 
by  the  Bureau  of  Land  Management  contrary  to  the  advice 
of  the  Assistant  Solicitor. 

At  no  time  prior  to  the  issuance  of  the  supplemental  patent 
was  any  notice,  or  opportunity,  given  to  the  Tribes  to  present 
their  views,  or  to  defend  the  Tribes'  title,  or  to  participate 
in  the  proceedings  culminating  in  the  issuance  of  the  sup- 
plemental patent  to  Nordwick.  This  ex  parte  procedure  took 
place  despite  the  explicit  advice  of  the  Field  Solicitor,  given 
in  February  preceding  the  issuance  of  the  supplemental 
patent  of  May  9,  1956  to  Nordwick,  that  the  Tribes  should 


be  notified  that  their  title  was  being  questioned  and  should 
be  given  an  opportunity  to  be  represented  by  their  own 
counsel.   (Ex.  56,  February  14,  1956;  R.  67,  fn.  2.) 

When  the  matter  finally  came  to  the  Tribes'  attention, 
they  appealed  to  the  Secretary  of  the  Interior  on  April  11, 
1957.  No  decision  of  any  kind  was  forthcoming  and  this 
suit  was  brought  on  July  24,  1963.  After  suit  was  filed,  the 
Tribes'  appeal  was  dismissed  on  the  ground  that  since  the 
supplemental  patent  had  already  issued,  the  Secretary  was 
without  jurisdiction  (R.  58-62,  67).  In  other  words,  the 
Department  so  arranged  matters  that  it  withheld  notice 
to  the  Tribes  of  Nordwick's  application  for  a  supplemental 
patent  until  it  granted  Nordwick's  application,  issued  a 
patent  and  stripped  itself  of  jurisdiction. 

The  case  was  submitted  below  on  the  record,  consisting 
of  the  pretrial  order,  the  admissions  of  the  parties  and 
some  66  exhibits  (R.  63).  Two  tracts  of  land  were  involved, 
identified  in  the  judgment  as  Tract  One — the  160  acres  here 
on  appeal,  and  Tract  Two — 80  acres,  as  to  which  the  judg- 
ment below  is  final  (R.  88).  Nordwick  filed  his  application 
for  homestead  entry  on  the  160-acre  tract  before  March  3, 
1927,  the  date  of  the  1927  Act  and  filed  on  the  80-acre 
tract  after  the  date  of  the  1927  Act  (R.  64).  Nordwick  did 
not  fulfill  the  statutory  requirements  entitling  him  to  a 
patent  as  to  either  tract  until  1935  when  payment  was 
made  for  the  land  (R.  65). 

In  the  court  below  the  Tribes  contended  that  the  160 
acres  here  on  appeal  were  "tribal  lands  undisposed  of" 
on  the  date  of  the  Act  of  March  3,  1927,  since,  as  of  that 
date,  Nordwick,  the  entryman,  had  not  fulfilled  the  statutory 
requirements  specified  in  Section  8  of  the  1908  Act  (supra, 
p.  3)  entitling  him  to  a  patent.  Nordwick  did  not  do  so 
until  1935.  Nordwick  contended  that  entry  and  disposition 
were  svnonomous ;  that  once  the  land  was  entered,  it  was  not 


''undisposed  of"  within  the  meaning  of  the  1927  Act.  (R. 
68). 1 

The  district  court  ruled  against  the  Tribes  and  held  that 
the  160-acre  tract  here  on  appeal  was  disposed  of  on  the 
date  of  the  Act  of  March  3,  1927  and  entered  judgment  ac- 
cordingly (R.  88).  This  appeal  followed. 

Specification  of  Errors 

1.  The  district  court  erred  in  construing  a  reservation 
to  the  Tribes  of  oil  and  gas  in  ''tribal  lands  undisposed  of" 
contained  in  the  Act  of  March  3,  1927,  c.  376,  44  Stat.  140], 
to  be  the  equivalent  of  a  reservation  of  oil  and  gas  in 
"tribal  lands  unentered",  thus  depriving  the  Tribes  of  the 
oil  and  gas  in  favor  of  an  entryman. 

2.  The  district  court  erred  in  adjudging  that  the  Tribes 
have  no  right,  title,  or  interest  in  the  oil  and  gas  underlying 
the  160  acres  on  appeal. 

Summary  of  Argument 

I.  The  Tribes  were  never  divested  of  their  beneficial  title 
to  the  oil  and  gas.  Prior  to  the  1927  Act  there  had  been 
no  divestiture  of  title.  For  the  Tribes  to  lose  title  it  was 
necessary  for  the  entryman  to  earn  the  right  to  a  patent  by 
fulfilling  the  statutory  requisites  itemized  in  Section  8  of  the 
1908  Act.  Nordwick  did  not  fullfill  these  requisites  until 
1935.  Accordingly  on  March  3,  1927,  his  entry  was  inchoate 
and  the  oil  and  gas  was  subject  to  displacement  by  Congress. 
{Infra,  pp.  9-11.) 


1  As  to  the  80-acre  tract,  entered  after  March  3,  1927,  Nordwick  .  con- 
tended that  the  Act  of  March  3,  1927  applied  only  to  lands  undisposed  of 
on  the  day  and  date  of  the  statute.  Prior  to  March  3,  1927,  the  80  acres 
had  heen  allotted  to  an  Indian.  After  March  3,  1927,  the  allotment  was 
relinquished  and  became  available  for  entry.  Norwick  entered  in  1929. 
The  district  court  ruled  against  Norwick  on  the  80-acre  tract.  (R.  89.) 
No  appeal  has  been  taken  and  the  judgment  is  final. 
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The  conclusion  below  that  tribal  oil  and  gas  on  unper- 
f ected  entries  was  given  to  the  entryman  is  contrary :  To  the 
Congressional  policy  of  obtaining  value  for  the  Tribes' 
property  interests  as  part  of  its  obligation  as  trustee  under 
the  1908  Act;  to  the  reason  for  the  1927  Act — to  provide 
authority  for  the  Tribes  to  lease  oil  and  gas ;  to  the  language 
of  the  1927  Act,  which  reserves  oil  and  gas  in  "undisposed 
of ' '  tribal  lands,  not ' '  unentered ' '  tribal  lands ;  to  the  legisla- 
tive history  of  the  1927  Act  which  bears  out  the  intent  to 
protect  the  Tribes'  oil  and  gas  interests;  and  to  the  ad- 
ministrative construction  contemporaneous  with  the  is- 
suance of  the  original  patent  to  Nordwick  reserving  oil  and 
gas  to  the  Tribes.  {Infra,  pp.  11-15.) 

A  construction  that  the  Tribes  were  divested  of  their 
oil  and  gas  runs  counter  to  the  established  meaning  of 
"undisposed  of"  in  public  land  law.  It  violates  the  canons 
governing  the  construction  of  Indian  statutes,  particularly 
where  there  is  a  Federal  conflict  in  interest  between  tribal 
wards  and  entrymen.  {Infra,  pp.  15-22.) 

II.  The  district  court  gave  no  consideration  to  the  mate- 
rials disclosing  the  Congressional  intent,  or  to  the  law 
governing  construction  of  Indian  statutes.  The  district 
Court  sought  to  establish  other  instances  where  "undis- 
posed of"  or  "disposed  of"  meant  "unentered",  and  on 
that  postulate  concluded  "undisposed  of"  in  the  1927  Act 
meant  "unentered".  The  instances  do  not  support  the 
court's  postulate  and  in  any  event  do  not  fulfill  the  obliga- 
tion to  determine  the  Congressional  intent  in  the  1927  Act. 
{Infra,  pp.  22-32.) 

III.  Nordwick  is  barred  by  laches  and  estoppel.  Nord- 
wick waited  20  years  after  his  patent,  until  the  Tribes  sold 
an  oil  and  gas  lease  to  a  high  bidder  and  granted  a  lease, 
before  he  applied  for  a  patent  to  the  oil  and  gas  in  an  ex 
parte  proceeding,  {nfra,  pp.  32-35.) 


ARGUMENT 

I.  The  Tribes  are  the  owners  of  the  oil  and  gas  interest  in 
the  160  acres  on  appeal. 

We  start  with  the  proposition  that  the  160  acres,  surface 
and  minerals,  were  part  of  the  1888  reservation,  beneficially- 
owned  by  the  Tribes,  with  title  in  the  United  States  in  trust 
for  the  Tribes.  (See  supra,  p.  2.)  The  Act  of  May  30,  1908, 
was  an  example  of  the  contemporaneous  Federal  policy 
of  eliminating  communal  tribal  ownership  by  allotting  and 
selling  the  tribal  lands.  See  the  General  Allotment  Act  of 
February  8,  1887,  c.  119,  24  Stat.  388,  as  amended  (25  U.S.C. 
331,  et  seq.) ;  Federal  Indian  Law,  pp.  115-117  (GPO  1958). 
Until  the  Tribes  were  divested  of  title,  they  remained  the 
beneficial  owners. 

A.  The  1908  Act  was  designed  to  sell  the  Tribes'  in- 
terests in  surplus  land  for  fair  value  with  the  United  States 
acting  as  trustee.  The  1908  Act  was  not  passed  for  the 
benefit  of  entrymen.  It  was  designed  to  obtain  for  the  Tribes 
the  maximum  permissible,  consistent  with  the  obligation  of 
trustee,  which  Congress  had  assumed. 

The  1908  Act  simply  provided  a  method  for  disposing 
of  tribal  land.  Allotments  were  to  be  made  to  each  individual 
member  of  the  Tribes  (sec.  2).  With  respect  to  the  re- 
mainder of  the  land,  the  objective  was  to  obtain  fair  value 
for  the  Tribes.  Unlike  public  lands,  the  tribal  land  was  not 
to  be  sold  at  the  arbitrary  public-land  price  of  $1.25  per 
acre,  regardless  of  value.  The  lands  were  to  be  classified 
and  appraised  (sees.  4,  5,  6).  Particular  provision  was  made 
to  insure  higher  payment  for  lands  of  special  worth,  as  in 
the  case  of  irrigable  lands,  coal  lands  and  townsite  lots 
(sees.  1,  10,  14).  Mineral  lands  were  classified.  Coal  lands 
were  appraised.    Other  mineral  lands  were  not  appraised 
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but  were  to  bring  the  higher  prices  provided  under  the 
public  land  mineral  laws  (sec.  12).  After  classification  and 
appraisal,  all  lands  were  to  be  "disposed  of  under  the  gen- 
eral provisions  of  the  homestead,  desert-land,  mineral  and 
town-site  laws  of  the  United  States"  for  the  appraised  value 
but  not  less  than  $1.25  per  acre.  (sec.  8). 

Section  8  of  the  1908  Act  explicitly  spelled  out  what  an 
entryman  had  to  do  to  divest  the  Tribes  of  title  and  take 
title  in  himself.  It  specified  that  "when  an  entryman  shall 
have  complied  with  all  the  requirements  of  the  homestead 
law  and  shall  have  submitted  final  proof  *  *  *  and  shall 
have  made  all  required  payments  [of  the  sales  price  of  the 
land],  he  shall  be  entitled  to  a  patent  for  the  lands  entered : 
*  *  *."  (For  full  text  see  Appendix  37-38.) 

Essentially,  Congress  framed  the  1908  Act  to  employ  the 
public  land  disposal  system  to  sell  the  Tribes'  lands.  But, 
the  buyers  were  to  pay  the  appraised  value,  and  not  less 
than  the  public  land  price  of  $1.25  per  acre.  This  negates 
any  suggestion  that  Congress  was  acting  contrary  to  its 
trustee  obligation  by  giving  away  tribal  property. 

B.  Beneficial  title  to  the  lands  remained  in  the  Tribes  un- 
til they  were  divested  of  title.  The  Tribes  did  not  sell  their 
lands  to  the  United  States.  Section  13  of  the  1908  Act 
carefully  limited  the  obligation  of  the  United  States  to 
that  of  "trustee  for  said  Indians  to  dispose  of  said  lands 
and  to  expend  and  pay  over  the  proceeds  received  from 
the  sale  thereof  only  as  received."  (For  full  text  see  Ap- 
pendix, p.  39.)  In  Indian  law,  such  lands  are  known  as 
"surplus"  or  "ceded  in  trust"  lands  with  title  remaining 
in  the  United  States  in  trust  for  the  tribe  until  the  lands 
were  sold.  Ash  Sheep  Co.  v.  United  States,  252  U.S.  159 
(1922) ;  Hanson  v.  United  States,  153  F.2d  162,  163  (C.A. 
10,  1946) ;  Confederated  Band  of  Ute  Indians  v.  United 
States,  100  C.  Cls.  413,  431-2  (1943) ;  Restoration  to  Trihal 
Ownership  of  Ceded  Colorado  Ute  Indian  Lands,  56  I.D. 
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330,  337-8  (1939) ;  Restoration  of  Lands  Formerly  Indian 
to  Tribal  Ownership,  54  I.D.  559,  560  (1934) ;  Peter  Fred- 
ericks en,  48  L.D.  440,  442  (1922) ;  Federal  Indian  Law  (GPO 
1958),  pp.  710-717;  Cohen,  Felix  S.,  Handbook  of  Federal 
Indian  Law  (1945),  pp.  334-5. 

Following  the  1908  Act  the  Tribes  continued  to  be  the 
beneficial  owners  until  they  were  divested  of  their  title, 
either  by  allotment,  by  outright  sale  and  payment,  or  in  the 
case  of  a  homestead,  when  the  entryman  became  entitled  to 
a  patent  by  doing  all  required  of  him  in  terms  of  settlement, 
improvements  and  payment  in  accordance  with  Section  8 
of  the  1908  Act  {supra,  p.  3). 

In  1927,  Congress  amended  the  1908  Act  by  ' '  specifically 
reserving"  to  the  Tribes,  "the  oil  and  gas  in  the  tribal 
lands  undisposed  of"  on  March  3,  1927,  the  date  of  the  Act. 
(Act  of  March  3,  1927,  c.  376,  44  Stat.  1401 ;  for  full  text  see 
Appendix,  39-40.)  On  March  3,  1927,  Nordwick  was  an 
entryman  who  had  not  fulfilled  the  requisites  of  Section  8 
of  the  1908  Act,  and  was  not  entitled  to  a  patent  (R.  65). 
The  essence  of  the  case  is  whether  in  the  1927  Act,  Congress 
reserved  the  oil  and  gas  in  Nordwick 's  entry  to  the  Tribes. 
There  is  no  dispute  as  to  the  power  of  Congress  to  do  so 
(R.  69).  Wyoming  v.  United  States,  255  U.S.  489,  497-498, 
501-502  (1921). 

C.  The  reasons  ivhich  evoked  passage  of  the  Act  of  March 
3,  1927  preclude  the  view  that  the  oil  and  gas  go  to  the 
unperfected  entries.  Beginning  in  the  1920 's  oil  and  gas 
values  were  indicated  on  the  Fort  Peck  Indian  Reservation. 
Leasing  was  the  only  method  fair  to  both  owner  and  operator 
for  the  development  of  oil  and  gas.  It  was  the  method 
adopted  by  the  United  States  for  its  own  lands,  in  lieu  of 
the  prior  policy  of  transferring  title  to  oil  and  gas  under 
the  public  land  mineral  laws  for  nominal  sums.  Mineral 
Leasing  Act  of  1920  (30  U.S.C.  181,  et  seg.)  ;  Ickes  v.  Devel- 
opment Corp.,  295  U.S.  639,  645  (1935).  Yet  the  leasing  pro- 
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tection  the  Government  had  accorded  itself  had  not  been 
extended  to  the  Tribes '  oil  and  gas  lands. 

There  was  no  statutory  authority  to  lease  the  Tribes' 
oil  and  gas.  The  1908  Act  contained  none.  Under  that  Act, 
oil  and  gas  went  gratis  with  the  surface.  The  Mineral  Leas- 
ing Act  of  1920  (30  U.S.C.  181,  et  seq.)  was  confined  to  oil 
and  gas  deposits  "owned  by  the  United  States",  and  did 
not  apply  to  tribal  lands,  not  even  those  ceded  in  trust. 
34  Op.  A.G.  171  (1924) ;  Haley  v.  Seaton,  281  F.2d  620,  623 
(C.A.  Dist.  Col.  1960).  See  also,  Peter  Fredericksen,  48 
L.D.  440,  443  (1922)  where  the  Secretary  of  the  Interior 
made  the  same  ruling  with  respect  to  Fort  Peck  coal  lands — 
"the  Fort  Peck  surplus  coal  lands  are  Indian  lands  *  *  *." 
The  Indian  oil  and  gas  leasing  statute  then  in  force  had  no 
application  to  Fort  Peck  lands.  It  applied  only  to  lands 
"occupied  by  Indians  who  have  bought  and  paid  for  the 
same  *  *  *."  (25  U.S.C.  397,  398.)  A  leasing  statute  passed 
in  1927  was  limited  to  Executive  Order  reservations.  Act 
of  March  3,  1927,  c.  299,  sec.  1,  44  Stat.  1347,  25  U.S.C. 
398a.  Since  the  Fort  Peck  Reservation  was  created  by 
statute,  that  Act  had  no  application.  (See  supra,  p.  2.) 
As  matters  stood,  the  Tribes  were  the  beneficial  owners  of 
all  minerals,  including  the  oil  and  gas,  in  their  undisposed 
of  lands.  But  there  was  no  authority  to  lease  oil  and  gas, 
or  any  other  minerals.  It  was  to  remedy  this  situation  that 
proposed  legislation  was  introduced  to  authorize  oil  and 
gas  leasing  by  the  Tribes.  But  to  supply  the  remedy  did 
not  require  Congress  to  divest  the  Tribes  of  their  oil  and 
gas  in  unperfected  entries.  And  Congress  did  not  do  so. 
The  legislative  history  bears  this  out. 

D.  Nothing  in  the  legislative  documents  supports  the 
view  that  Congress  intended  to  divest  the  Tribes  of  their 
oil  and  gas.  As  introduced,  the  bill  which  became  the  1927 
Act,  provided  that  "coal  and  other  minerals,  including  oil 
and  gas,  in  the  tribal  lands  ****  not  disposed  of  at  the  time 
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of  the  passage  of  this  act  ***  are  hereby  reserved  specifi- 
cally to  the  [Tribes]  ***,  and  the  title  to  all  mineral  deposits 
reserved  to  the  United  States  within  such  reservation  and 
not  disposed  of  at  the  time  of  the  passage  of  this  act  is 
hereby  reinvested  in  such  Indians  [Tribes]."  The  bill 
also  provided  authority  for  the  tribal  council  to  grant  oil 
and  gas  leases  with  the  approval  of  the  Secretary  of  the 
Interior.  (H.R.  10976,  printed  in  part  in  H.  Rept.  No.  1966, 
69th  Cong.,  2d  sess.,  (serial  8689)  (1927)  p.  2.) 

In  his  report  on  the  bill  the  Secretary  of  the  Interior 
pointed  out  that  Section  12  of  the  1908  Act  made  applicable 
the  public  coal  and  mineral  land  laws  under  which  the  lands 
were  subject  to  exploration,  location  and  purchase  for  the 
appraised  value,  but  not  less  than  the  statutory  minimum. 
He  went  on  to  say  "However,  no  mention  is  made  in  section 
12  or  elsewhere  in  the  act  of  1908  of  oil  and  gas  deposits. 
In  view  of  the  fact  that  the  interests  of  the  Indians  are 
cared  for  under  existing  law  with  respect  to  the  proceeds 
from  the  sale  of  their  surplus  lands,  including  coal  and 
mineral  lands,  the  necessity  for  the  legislation  provided 
by  section  1  is  not  apparent  except  as  to  oil  and  gas  de- 
posits." H.  Rept.  No.  1966,  supra  p.  2.^  The  bill  was  re- 
stricted to  oil  and  gas  as  recommended  by  the  Secretary 
and  enacted  into  the  Act  of  March  3,  1927.  H.  Rept.  No. 
1966,  supra,  p.  1. 

As  this  review  shows,  the  Secretary  pointed  out  the 
need  for  legislative  protection  of  oil  and  gas  deposits.  H. 
Rept.  No.  1966  supra,  p.  2.  In  no  way  did  he  limit  the  need 
to  oil  and  gas  deposits  on  unentered  land.  No  mention  was 
made  of  the  subject.  If  there  had  been  an  intent  that  the 
oil  and  gas  attach  to  the  inchoate  rights  of  entrymen  or 
settlers,  it  would  have  been  expressed  in  the  statute,  or 


2  S.  Rept.  No.  1632,  69th  Cong-.,  2d  sess.  (1927)  on  the  same  bill,  simply 
reports  the  bill  favorably  as  passed  by  the  House  and  attaches  H.  Rept. 
No.  1966  as  fully  setting  forth  the  facts. 
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mentioned  in  the  legislative  history.  Instead  of  "undis- 
posed of",  the  phrase  "unentered"  or  "unentered  and 
vacant"  might  have  been  used.  Or  the  reservation  of  oil 
and  gas  might  have  been  made  "subject  to  existing  rights 
and  interests".  Where  Congress  intends  to  preserve  out- 
standing rights,  such  provisions  are  common  in  Indian  land 
statutes.^ 

Here  there  was  no  reason  for  such  provisions.  Entrymen 
under  the  1908  Act  had  no  rights  in  the  oil  and  gas.  Here 
also,  the  choice  as  to  who  got  the  oil  and  gas,  was  not  between 
the  United  States  and  the  entryman,  a  situation  where 
the  Government  might  give  away  its  own  property.  Here 
trust  property  was  at  stake  and  we  may  not  assume  that 
Congress  suh  silentio  intended  to  give  it  away. 

The  legislative  history  establishes  that  the  1927  Act  was 
a  continuation  of  the  Congressional  policy  to  deal  with  the 
tribal  property  on  a  fair  basis.  A  deficiency  in  the  1908 
Act  with  respect  to  leasing  oil  and  gas  was  remedied  by 
amendment  of  the  original  statute.  And  the  amendment 
applied  to  all  lands  held  by  the  United  States  in  trust  for 
the  Tribes.  It  was  not  limited  to  "unentered"  lands.  It 
applied  to  "tribal  lands  undisposed  of". 

E.  The  language  of  the  statute  reserves  the  oil  and  gas 
to  the  Tribes;  it  does  not  grant  the  oil  and  gas  to  unperfected 
entries.  The  Act  of  March  3,  1927  directed  that  the  1908 
Act  be  "amended  by  specifically  reserving"  to  the  Tribes 
"the  oil  and  gas  in  the  tribal  lands  undisposed  of"  on  the 
date  of  the  Act  and  authorized  oil  and  gas  leasing  by  the 
Tribes  with  the  approval  of  the  Secretary  of  the  Interior. 
(For  full  text  see  Appendix  39-40.) 


3  E.g.  Act  of  August  15,  1953,  c.  509,  see.  2,  67  Stat.  592  printed  in  the 
historical  note  following  25  U.S.C.  611;  Act  of  August  10,  1939,  c.  662, 
sec.  1,  53  Stat.  1351,  25  U.S.C.  463d;  Act  of  July  27,  1939,  c.  387,  sec.  5, 
53  Stat.  1129,  25  U.S.C.  575;  Act  of  June  18,  1934,  c.  576,  sec.  3,  49  Stat. 
984,  25  U.S.C.  463. 
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The  question  is  what  did  Congress  mean  by  "tribal  lands 
undisposed  of"  as  used  in  the  1927  Act?  Did  Congress 
intend  that  the  entryman,  who  had  not  yet  earned  his  title 
as  required  by  Section  8  of  the  1908  Act,  should  receive  the 
Tribes '  oil  and  gas,  or  did  Congress  intend  that  the  Tribes 
should  retain  and  lease  their  oil  and  gas  in  such  lands? 
More  explicitly,  did  Congress  use  "undisposed  of"  as 
synonymous  with  "unentered",  or  did  Congress  use  "undis- 
posed of"  to  mean  tribal  lands  as  to  which  the  Tribes  had 
not  been  divested  of  title? 

It  is  the  Tribes'  position  that  until  the  entryman  satisfied 
the  requisites  of  the  homestead  law,  made  his  final  proof 
and  paid  the  purchase  price,  all  as  required  by  Section  8 
of  the  1908  Act,  he  was  not  entitled  to  a  patent;  and  that 
until  the  entryman  was  entitled  to  a  patent,  title  remained 
in  the  United  States  in  trust  for  the  Tribes  and  was  undis- 
posed of  within  the  meaning  of  the  1927  Act.  The  language, 
as  well  as  the  history  and  legislative  materials  relating  to 
the  1927  Act,  contain  nothing  to  support  the  conclusion  that 
Congress  used  "tribal  lands  undisposed  of"  when  it  meant 
"tribal  lands  unentered." 

1.  In  construing  the  1927  Act,  the  Tribes'  rights  must  he 
judged  by  the  most  exacting  fiduciary  standards  and  the 
Act  must  be  construed  to  resolve  all  doubts  in  favor  of  the 
Tribes.  The  United  States  here  is  acting  as  trustee  for 
the  Tribes  under  the  1908  Act  and  its  1927  amendment, 
with  the  obligation  to  dispose  of  the  Tribes'  property  on  a 
fair  basis  {supra,  pp.  9-10).  It  is  a  predicate  of  the 
Supreme  Court  decisions  dealing  with  the  relationship 
between  the  United  States  and  Indian  tribes,  that  the 
duties  owed  by  the  United  States  to  Indian  tribes  with  which 
it  deals  are  to  "be  judged  by  the  most  exacting  fiduciary 
standards."  Seminole  Nation  v.  United  States,  316  U.S. 
286,  297.  "Their  [Indian]  relation  to  the  United  States 
resembles  that  of  a  ward  to  his  guardian. ' '  Cherokee  Nation 
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V.  Georgia,  5  Pet.  1,  17.  "These  Indian  tribes  are  the  wards 
of  the  Nation."  United  State,s  v.  Kagama,  118  U.S.  375, 
383.  (Emphasis  in  original.)  "***the  United  States  occu- 
pies the  position  and  assumes  the  responsibilities  of  virtual 
guardianship,  bound  by  every  moral  and  equitable  consider- 
ation to  discharge  its  trust  with  good  faith  and  fairness." 
United  States  v.  Patjne,  264  U.S.  446,  448. 

In  Choctaw  Nation  v.  United  States,  119  U.S.  1,  28,  the 
Supreme  Court  stated : 

The  recognized  relation  between  the  parties  to  this 
controversy,  therefore,  is  that  between  a  superior  and 
an  inferior,  whereby  the  latter  is  placed  under  the 
care  and  control  of  the  former,  and  which,  while  it 
authorizes  the  adoption  on  the  part  of  the  United  States 
of  such  policy  as  their  own  public  interests  may  dictate, 
recognizes,  on  the  other  hand,  such  an  interpretation  of 
their  acts  and  promises  as  justice  and  reason  demand 
in  all  cases  where  power  is  exerted  by  the  strong  over 
those  to  whom  they  owe  care  and  protection.  The  parties 
are  not  on  an  equal  footing,  and  that  inequality  is  to 
he  made  good  hy  the  superior  justice  which  looks  only 
to  the  substance  of  the  right,  without  regard  to  tech- 
nical rules  framed  under  a  system  of  municipal  juris- 
prudence, formulating  the  rights  and  obligations  of 
private  persons,  equally  subject  to  the  same  laws, 
(emphasis  supplied.) 

In  construing  the  1927  Act,  we  must  keep  in  mind  that  we 
are  dealing  with  an  Indian  statute,  and  all  doubts  must  be 
resolved  in  favor  of  the  Tribes.  The  rule  was  succinctly 
put  in  United  States  v.  Santa  Fe  Pacific  Railroad  Co.,  314 
U.S.  339,  354  (1942)  as  follows: 

"*  *  *  As  stated  in  Choate  v.  Trapp,  224  U.S.  665, 
675,  the  rule  of  construction  recognized  without  excep- 
tion for  over  a  century  has  been  that  'doubtful  ex- 
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pressions,  instead  of  being  resolved  in  favor  of  tlie 
United  States,  are  to  be  resolved  in  favor  of  a  weak 
and  defenseless  people,  who  are  wards  of  the  nation, 
and  dependent  wholly  upon  its  protection  and  good 
faith.'." 

In  varying  form  this  rule  has  been  expressed  in  numerous 
decisions  of  the  Supreme  Court.  For  example,  Worcester  v. 
Georgia,  6  Pet.  515,  582  (1832),  (''The  language  used  in 
treaties  with  the  Indians  should  never  l>e  construed  to  their 
prejudice.");  Choctaiv  Nation  v.  United  States,  119  U.S. 
1,  28  (1886),  ("The  parties  are  not  on  an  equal  footing,  and 
that  inequality  is  to  be  made  good  by  the  superior  justice 
which  looks  only  to  the  substance  of  the  right,  *  *  *."); 
United  States  v.  Shoshone  Tribe,  304  U.S.  Ill,  116  (1938). 

We  may  not  validly  charge  Congress  with  an  intent  to 
violate  its  obligation  as  a  trustee.  Yet  this  is  the  implica- 
tion of  the  decision  below.  It  would  take  extraordinarily 
clear  language  to  support  a  construction  that  Congress 
availed  itself  of  the  advantage  of  its  role  as  trustee,  only 
to  take  the  oil  and  gas  from  the  Tribes  and  donate  it  to 
agricultural  entrymen  who  had  not  yet  earned  title  to  their 
nonmineral  land.  Such  a  construction  becomes  particularly 
abhorrent  when  it  is  considered  that  if  the  land  were  owned 
by  the  United  States,  and  not  its  wards,  the  oil  and  gas 
would  not  go  to  entrymen,  but  would  be  leased  by  the 
United  States  for  itself.  Mineral  Leasing  Act  of  1920, 
supra  (30  U.S.C.  181  et  seq.). 

Nothing  supports  a  Congressional  intent  to  breach  the 
trust  and  donate  the  Tribes'  oil  and  gas  to  holders  of  un- 
perfected  entries.  On  the  contrary,  everything  points  to  an 
intent  to  protect  the  Tribes'  oil  and  gas  interests. 

2.  "Undisposed  of"  in  the  1927  Act  does  not  mean  "un- 
entered". In  the  first  place,  the  phrase  "tribal  lands  un- 
disposed of  "  is  not  language  Congress  would  use  if  it  meant 
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' '  tribal  lands  unentered ' ',  which  is  the  effect  of  the  holding 
below.  The  words  "undisposed  of"  have  a  special  meaning 
in  public  land  law.  In  public  land  law,  a  disposal  means  a 
complete  alienation,  with  the  vestiture  of  title  in  the  one 
to  whom  the  disposal  is  made.  Arant  v.  State  of  Oregon, 
2  L.D.  641  (1883) ;  State  of  Oregon  v.  Frakes,  33  L.D.  101, 
103  (1904) ;  Oil  Prospecting  Permits  in  Power  Site  Reserves, 
48  L.D.  459,  462-465  (1921). 

In  the  Frakes  case,  the  Secretary  stated,  uhi  supra: 

"It  [disposal]  is  that  final  and  irrevocable  act  by 
which  the  right  of  a  person,  purchaser,  or  grantee,  at- 
taches, and  the  equitable  right  becomes  complete  to 
receive  the  legal  title  by  a  patent  or  other  appropriate 
mode  of  transfer.  Until  that  act  the  land  is  not  dis- 
posed of,  and  in  absence  of  any  provision  saving  or 
preferring  any  particular  inchoate  equity,  as  that  of  a 
settler,  disposal  by  Congress  is  absolute  to  the  dis- 
placing of  inchoate  rights  *  *  *." 

In  Oil  Prospecting  Permits  in  Power  Site  Reserves,  the 
Secretary  ruled  (48  L.D.  464) : 

"*  *  *  the  word  'disposal'  in  itself  means  as  used  in 
the  section  referred  to  [reserved  from  entry,  location, 
or  other  disposal],  an  alienation  of  property.  The 
word  'disposal'  being  a  word  of  broad  and  varied  sig- 
nificance its  meaning  is  determined  by  its  connection 
with  other  clauses.  In  this  instance  the  word  'disposal' 
being  used  in  connection  with  the  words  'entry'  and 
'location'  is  subject  to  but  one  meaning,  i.e. — an  in- 
vestiture of  title.    (Emphasis  in  original.) 

In  the  case  at  bar  there  was  no  provision  in  the  1927  Act 
saving,  or  conferring  a  preference  on,  the  inchoate  equity 
of  the  entryman.  If  the  160  acres  had  been  public  land,  the 


I 


19 

oil  and  gas  would  have  gone  to  the  United  States.  The 
established  meaning  of  words  should  not  be  changed  to  give 
a  lesser  degree  of  protection  to  trust  land  than  the  Govern- 
ment gives  to  its  own  land. 

On  March  3,  1927,  the  160  acres  were  "undisposed  of". 
Nordwick  had  not  earned  the  right  to  a  patent.  As  an  en- 
tryman  he  had  not  done  all  that  the  law  required  of  him."* 
"Until  that  act,  the  land  is  not  disposed  of,  *  *  *."  State 
of  Oregon  v.  F rakes,  ubi  supra.  Any  time  prior  to  that 
point,  it  stands  undisputed  in  this  case  that  the  entry- 
man's  inchoate  rights  may  be  displaced  by  Congress  (R.  69). 
Wyoming  v.  United  States,  255  U.S.  489,  497-498,  501-2 
(1921)  (state  selection) ;  Shriver  v.  United  States,  159  U.S. 
491,  497  (1895)  (homestead  entry) ;  Yosemite  Valley  Case, 
15  Wall.  (82  U.S.)  77,  87-8  (1873)  (pre-emption  claim) ; 
Wilhur  V.  United  States,  53  F.  2d  717,  720  (C.A.  Dist. 
Col.  1931),  certiorari  denied  284  U.S.  687  (homestead  entry). 
And  this  is  what  Congress  did  when  it  "specifically  re- 
served" the  oil  and  gas  in  "tribal  lands  undisposed  of" 
on  the  date  of  the  1927  Act. 


*  Nordwick  filed  his  application  to  enter  the  160  acres  as  homestead 
under  the  Enlarged  Homestead  Act  of  February  19,  1909,  c.  6,  35  Stat. 
639  (43  U.S.C.  218),  and  the  Fort  Peck  Act  of  May  30,  1908  (R.  64; 
Ex.  1).  Under  the  homestead  law,  he  was  obliged  to  do  certain  cultivation 
work  over  a  period  of  three  years  (43  U.S.C.  218),  and  under  Section  8 
of  the  1908  Act  (Appendix  p.  38)  he  was  obliged  (a)  to  pay  the  appraised 
value  of  the  land,  one-fifth  with  the  application  for  entry  and  the  balance 
in  five  equal  annual  installments,  (b)  to  comply  with  all  requirements  of 
the  homestead  law,  and  (c)  to  submit  final  proof  -n-ithin  seven  years,  as 
extended,  from  the  date  of  entry. 

On  March  3,  1927,  the  date  of  the  1927  Act,  this  is  how  matters  stood 
with  respect  to  Nordwiek's  entry  on  the  160  acres  on  appeal.  For  almost 
two  years  there  had  been  on  file  and  allowed,  an  application  to  enter  the 
160  acres  under  the  homestead  law.  The  initial  one-fifth  ($224)  of  the 
appraised  value  ($1120)  had  been  paid  at  the  time  of  filing  (Exs.  1,  27). 
As  of  March  3,  1927,  no  part  of  the  balance  of  $896  had  been  paid  (Exs. 
27,  31,  36).  Nordwick  did  not  make  final  proof  and  payment  until  1935 
when  the  final  certificate  and  patent  issued,  both  with  a  reservation  of  oil 
and  gas  to  the  Tribes.     (R.  65;  Exs.  31-50.) 
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In  the  second  place,  a  conclusion  that  when  Congress 
employed  the  phrase  "tribal  lands  undisposed  of",  it  in- 
tended to  make  a  donation  to  the  inchoate  entry  at  the 
Tribes'  expense,  is  at  variance  with  the  Congressional  ob- 
jective to  obtain  fair  value  for  the  tribal  property.  This 
objective  is  expressed  by  the  whole  design  and  plan  of  the 
1908  Act.  It  is  evidenced  by  the  requirements  of  classifica- 
tion and  appraisal,  the  call  for  payment  of  the  appraised 
price,  but  not  less  than  the  public  land  price  of  $1.25  per 
acre,  and  by  the  explicit  demand  that  all  statutory  requisites 
be  satisfied,  including  payment  in  full  of  the  sales  price, 
before  an  entryman  was  entitled  to  a  patent.  (See  supra, 
pp.  9-10.) 

There  is  no  warrant  for  saying  Congress  amended  its 
1908  plan  of  disposal,  not  to  continue  its  protection  of  its 
tribal  wards'  interests,  but  to  abandon  its  trustee  obliga- 
tion. Legislative  evidence  of  the  most  compelling  nature 
would  be  required  to  reach  such  a  result,  particularly  if  the 
plain,  statutory  words  "undisposed  of",  were  to  be  given 
the  wholly  different  meaning  of  "unentered".  Nothing  in 
the  legislative  history  justifies  such  a  construction. 

F.  The  contemporary  construction  of  the  Land  Office  was 
that  the  1927  Act  reserved  the  oil  and  gas  in  the  160  acres 
to  the  Tribes.  The  Land  Office  construed  the  1927  Act, 
contemporaneously  with  its  administration,  to  reserve  the 
oil  and  gas  in  suit  to  the  Tribes.  After  Nordwick  made  pay- 
ment in  full  in  1935,  a  title  report  was  prepared  in  the  Land 
Office  reciting  "Oil  and  gas  in  undisposed  of  lands  in  Ft. 
Peck  Indian  Reserva.  reserved  3/3/27  (44  Stat.  1401)" 
(Ex.  52,  October  15,  1935).  Thereafter,  on  November  8, 
1935,  Nordwick 's  final  certificate  was  approved.  The  certifi- 
cate recited  (Ex.  51) :  "Patent  to  contain  provisions,  reser- 
vations, conditions  and  limitations  of  the  Act  of  March  3, 
1927  (44  Stat.  1401)  as  to  oil  and  gas".  The  patent,  itself, 
in  the  language  of  the  1927  Act,  explicitly  reserved  the  oil 
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and  gas  to  the  United  States  for  the  benefit  of  the  Tribes 
(Ex.  53). 

This  review  confirms  the  contemporaneous  administrative 
construction  and  understanding  that  the  1927  Act  removed 
the  oil  and  gas  from  disposal  to  Nordwick.  The  single 
possible  exception  is  the  letter  of  March  29,  1930,  from  the 
General  Land  Office,  accepting  the  final  proof  as  to  both 
tracts,  subject  to  payment  of  the  balance  due.  The  letter 
advised  the  register  and  receiver  to  note  on  the  final 
certificate  that  "the  oil  and  gas  in  the  additional  entry  [80 
acres  adjudicated  below]  is  reserved  under  the  Act  of  March 
3,  1927,  to  the  Fort  Peck  Indians"  (Ex.  64).  The  letter  is 
silent  as  to  a  similar  reservation  for  the  160  acres.  Both 
the  final  certificate  and  the  patent  noted  the  reservation  of 
oil  and  gas  as  to  both  the  80  acre  entry  and  the  160  acre 
entry  on  appeal  (Exs.  51,  53;  R.  65). 

The  officers  responsible  for  the  final  certificate  and  the 
patent  recognized  that  the  1927  Act  reserved  the  oil  and 
gas  to  the  Tribes  and  acted  accordingly.  The  Assistant 
Solicitor,  Department  of  the  Interior,  in  1956  pointed  out 
that  since  the  statute  itself  reserved  the  oil  and  gas,  the 
patent  properly  reserved  the  oil  and  gas  to  the  Tribes  since 
all  of  the  land  was  "undisposed  of "  on  March  3,  1927.  The 
Assistant  Solicitor,  in  a  memorandum  dated  March  23, 1956, 
listing  the  authorities  on  which  he  relied,  stated  (Ex.  60)  : 

In  this  connection  it  is  noted  that  although  Nordwick 
signed  a  waiver  of  the  oil  and  gas  as  to  80  acres  only 
and  not  as  to  the  remaining  160  acres,  the  patent  re- 
served the  oil  and  gas  in  all  of  the  240  acres.  To  fore- 
stall any  possible  action  to  issue  a  patent  for  the  160 
acres  free  of  any  reservation,  permit  me  to  point  out 
that  the  Bureau  apparently  inadvertently  complied  with 
the  1927  act  as  to  that  160  acres,  and  the  patent  should 
stand.  There  is  no  requirement  in  the  1927  act  that  a 
grantee  consent  to  the  reservation.  In  fact,  the  act  it- 
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self  reserves  the  oil  and  gas  in  land  undisposed  of  on 
the  date  of  the  act  as  all  of  the  240  acres  were.  (Em- 
phasis supplied.) 

As  against  this  contemporaneous  administrative  view, 
the  1956  ex  parte  decision  of  the  Bureau  of  Land  Manage- 
ment (Ex.  61)  granting  a  supplemental  patent  of  oil  and  gas 
to  Nordwick,  should  have  been  rejected  out  of  hand.  That 
decision  was  makeweight.  It  has  no  substance.  It  is 
singularly  silent  with  respect  to  the  law  and  cases  bearing 
on  the  critical  issue  of  "undisposed  of".  This,  despite  the 
contrary  memorandum  of  the  Assistant  Solicitor  and  the 
cases  and  principles  of  law  set  out  in  that  memorandum 
(Ex.  60). 

But  even  more  ignominious  was  the  purported  procedure 
resulting  in  the  decision.  The  decision  was  the  product  of 
a  unilateral  proceeding  conducted  in  the  absence  of  the 
Tribes,  the  real  parties  in  interest,  and  without  affording 
them  an  opportunity  to  be  heard.  Neither  Nordwick,  the 
apparent  moving  party,  nor  any  officer  of  the  Department 
of  the  Interior  saw  fit  to  notify  the  Tribes  of  a  proceeding 
where  the  title  to  tribal  oil  and  gas  was  at  stake.  This 
despite  the  timely  advice  of  the  Department's  Field  So- 
licitor that  the  Tribes  should  be  notified  of  the  challenge 
to  their  title  and  given  an  opportunity  to  present  their 
views.  (Ex.  56,  February  14,  1956;  E.  66,  78.)  As  against 
the  administrative  view,  contemporaneous  with  the  issuance 
of  the  original  patent  in  1935,  this  1956  action  is  entitled 
to  no  consideration. 

II.  The  district  court  did  not  correctly  construe  the  1927 
Act. 

The  court  below  construed  the  1927  Act  as  if  it  read 
"tribal  lands  unentered"  instead  of  "tribal  lands  undis- 
posed of".    The  district  court  read  the  1927  Act  as  if  it 
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contained  a  proviso  that  the  inchoate  rights  of  entrymen 
were  unaffected  by  the  reservation  of  oil  and  gas.  There 
is  no  valid  support  for  so  construing  an  Indian  statute 
relating  to  trust  property.     (See  supra,  pp.  15-17.) 

The  opinion  below  does  not  reflect  that  the  trial  court 
undertook  to  ascertain  the  intent  of  Congress  in  the  1927 
Act,  by  a  review  of  the  problem  Congress  sought  to  remedy ; 
by  analysis  of  the  legislative  history;  or  by  recognition  of 
the  significance  of  the  use  of  the  words  "tribal  lands  un- 
disposed of"  instead  of  language  affirmatively  conferring 
the  oil  and  gas  on  incipient  entries.  The  opinion  is  silent 
on  the  fact  that  we  are  dealing  with  trust  property  and  an 
Indian  statute.  No  reference  is  made  to  the  canons  govern- 
ing the  statutory  construction  of  Indian  statutes  (see  supra, 
pp.  15-17). 

A.  For  its  guiding  principle  the  court  below  did  not  rely 
on  public  land  laiv  but  on  general  law  derived  from  the 
construction  of  a  scdes  contract.  The  district  court's 
approach  was  quite  artificial.  For  a  definition  of  ''undis- 
posed of"  it  did  not  turn  to  the  public  land  statutes  and 
decisions.  It's  postulate  was  the  Supreme  Court's  obser- 
vation that  the  words  "dispose  of"  used  in  an  ordinary 
sales  contract  between  private  parties,  has  no  well  defined 
legal  meaning  but  in  "each  instance  must  be  taken  in  con- 
nection with  the  circumstances  in  which  it  is  used."  (R.  68; 
citing  Hill  V.  Sumner,  132  U.S.  118,  123  (1889).)  Even  that 
standard  would  be  unobjectionable  if  properly  applied.  But 
here  there  was  no  call  to  invoke  a  sales  contract  principle. 
Section  7  of  the  1908  Act  explicitly  directed  that  ' '  the  lands 
shall  be  disposed  of  under  the  general  provisions  of  the 
homestead  ***  laws  of  the  United  States,  ***."  And  Section 
8  of  the  1908  Act  in  terms  required  the  entryman  to  comply 
"with  all  the  requirements  of  the  homestead  law  ***." 
These  are  the  sections  under  which  Nordwick  proceeded. 
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We  perceive  no  reason  to  depart  from  the  definitions  of 
''undisposed  of",  in  the  body  of  law  controlling  public 
land  entries  (supra,  pp.  18-19),  to  seek  out  a  general 
principle  recited  in  a  case  involving  a  private,  commercial 
sales  contract. 

B.  The  district  court's  illustration  of  instances  employ- 
ing the  phrases  "undisposed  of"  or  "disposed  of"  do  not 
support  the  district  court's  conclusion.  As  we  analyze 
the  opinion  below,  the  district  court  relied  on  apparent 
instances  where  the  phrase,  "undisposed  of",  did  not  neces- 
sarily mean  land  where  there  had  been  final  divestiture  of 
the  Government's  title,  and  concluded  that,  therefore,  the 
phrase  did  not  have  that  meaning  when  used  in  the  1927 
Act  (R.  68-73,  passim).  The  court's  illustrations  do  not 
support  its  conclusion. 

1.  The  court  helow  erroneously  utilized  Section  11  of  the 
1908  Act.  The  court  cited  Section  11  of  the  1908  Act  (R. 
69-70)  as  one  of  the  instances  where  the  phrase  did  not  con- 
note final  divestiture.  Preliminary  to  a  discussion  of  Sec- 
tion 11,  it  should  be  noted  that  Section  8  of  the  1908  Act, 
provided,  that  after  classification  and  appraisal,  the  land 
would  be  opened  to  entry  by  proclamation  of  the  President 
for  the  appraised  price,  but  not  less  than  $1.25  per  acre.  The 
entryman  was  to  pay  one-fifth  down  and  the  balance  in  five 
equal  annual  payments.  The  1908  Act  contemplated  that 
some  of  the  lands  opened  to  entry  by  the  proclamation 
would  not  be  entered  and  that  entries  would  be  relinquished, 
or  canceled. 

Section  11,  on  which  the  court  below  relied  so  heavily, 
provided  for  such  contingencies.  The  complete  section  reads 
as  follows : 

That  all  lands  hereby  opened  to  settlement  remain- 
ing undisposed  of  at  the  end  of  five  years  from  the  Pres- 
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ident's  proclamation  to  entry  shall  be  sold  to  the  high- 
est bidder  for  cash  at  not  less  than  one  dollar  and 
twenty-five  cents  per  acre  under  regulations  to  be  pre- 
scribed by  the  Secretary  of  the  Interior ;  and  any  lands 
remaining  unsold  ten  years  after  such  lands  shall  have 
been  opened  to  entry  shall  be  sold  to  the  highest  bidder 
for  cash  without  regard  to  the  minimum  above  stated 
[$1.25  per  acre]  :  Provided,  that  not  more  than  six 
hundred  and  forty  acres  shall  be  sold  to  any  one  person 
or  company.     (Emphasis  supplied.) 

We  see  that  Section  11  dealt  with  lands  remaining  five 
years  after  the  proclamation  and  lands  remaining  ten  years 
after  the  proclamation.  The  section  refers  to  lands  remain- 
ing after  five  years  as  "undisposed  of"  and  refers  to  lands 
remaining  after  ten  years  as  "unsold."  The  five  year  lands 
were  to  be  sold  to  the  highest  bidder  but  for  not  less  than 
$1.25  per  acre.  The  ten  year  lands  were  to  be  sold  to  the 
highest  bidder  without  regard  to  the  $1.25  minimum. 

Reading  the  whole  of  Section  11,  it  seems  quite  apparent 
that  Congress  there  was  using  "undisposed  of"  and  "un- 
sold" interchangeably.  In  both  cases  it  meant  that  lands, 
opened  by  the  Presidential  proclamation,  which  were  not 
under  entry  at  the  end  of  five  years  were  to  be  sold  at  auc- 
tion with  a  $1.25  upset  price,  and  those  remaining  after 
ten  years  were  to  be  sold  to  the  high  bidder,  without  the 
$1.25  minimum. 

The  district  court  dealt  only  with  the  words  "undisposed 
of"  in  the  first  part  of  Section  11,  and  pointed  out  that  if 
lands  for  which  the  entryman  had  not  fulfilled  the  statutory 
requirements  were  "undisposed  of,"  in  the  sense  of  final 
vestiture,  then  five  years  after  the  President 's  proclamation 
all  entered  lands  would  be  up  for  cash  sale  (R.  69-70).  It  is 
patent  that  in  Section  11  Congress  was  not  directing  the 
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sale  of  lands  already  sold,  or  entered.  Yet  the  use  of 
"undisposed  of"  in  Section  11,  apparently  influenced  the 
district  court  in  its  conclusion  that  19  years  later  when  the 
1927  Act  reserved  oil  and  gas  in  "tribal  lands  undisposed 
of,"  Congress  did  not  intend  to  reserve  oil  and  gas  in  tribal 
trust  lands  under  unperfected  entry. 

The  court  below  quoted  only  a  limited  portion  of  Section 
11  (R.  69).  This  partial  quote  and  the  court's  apparent  re- 
liance on  it,  would  indicate  that  the  district  court  overlooked 
the  portion  of  Section  11  referring  to  the  $1.25  per  acre  mini- 
mum, to  the  ten  year  lands  and  to  the  use  of  the  word  "un- 
sold" in  the  corresponding  place  where  "undisposed  of" 
is  used  in  connection  with  the  five  year  lands.  If  the  position 
of  the  words  "undisposed  of"  and  the  word  "unsold"  had 
been  reversed  in  Section  11,  the  meaning  would  have  been 
precisely  the  same,  and  as  we  note  later,  the  district  court 
might  just  as  well  have  made  the  reverse  argument. 

Reading'  all  of  Section  11  in  context  with  the  whole  statute, 
it  is  unrealistic  to  say  that  the  phrase  "undisposed  of"  with 
respect  to  five  year  lands  meant  anything  different  from 
the  word  "unsold"  used  in  the  same  section  with  respect 
to  ten  year  lands.  This  internal  conflict  in  the  language  of 
Section  11  is  easily  resolved.  Both  phrases  meant  "unsold" 
or  "unentered."  No  other  rational  meaning  is  possible. 
But  Section  11  with  a  built-in  language  conflict  hardly 
provides  support  for  the  conclusion  that  when  Congress 
used  the  phrase  "tribal  lands  undisposed  of"  some  19  years 
later  in  an  amendatory  act  designed  to  reserve  the  Tribes' 
own  oil  and  gas,  it  meant  the  same  thing  as  lands  opened 
to  settlement  for  five  years  "remaining  undisposed  of"  as 
used  in  Section  11. 

As  we  noted  above,  the  district  court  might  just  as  well 
have  quoted  and  relied  on  the  last  half  of  Section  11  con- 
taining the  word  "unsold,"  instead  of  the  first  portion, 
containing  the  words  "undisposed  of."  Had  it  so  chosen, 
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the  district  court  could  have  pointed  out  that  when  Congress 
meant  to  exclude  lands  already  under  entry,  it  did  so  by 
using  the  word  "unsold,"  whereas  in  the  1927  Act,  it  did 
not  say  "unsold,"  but  said  "undisposed  of."  And  such  a 
construction  would  have  more  closely  comported  with  the 
principles  governing  construction  of  Indian  statutes  {supra, 
pp.  15-17).  Frankly,  in  our  view,  neither  the  "undisposed 
of"  nor  the  "unsold"  arguments  based  on  conflicting  lan- 
guage in  Section  11,  are  of  any  help  in  determining  the  in- 
tent of  Congress  in  the  Act  of  March  3,  1927.  In  each  in- 
stance the  words  must  be  given  a  rational  meaning  which 
will  carry  out  the  intent  of  Congress. 

2.  The  district  court's  three  statutory  illustrations  (R. 
71,  fn.  9)  do  not  support  its  conclusion.  The  court  below 
refers  to  other  acts  and  cites  three  in  which  "undisposed 
of"  does  not  necessarily  include  unperfected  entries,  i.e., 
where  the  statutory  requirements  have  not  been  satisfied. 
(R.  71,  fn.  9.)  The  first  is  the  Appropriation  Act  of  August 
1,  1914,  c.  222,  sec.  9,  38  Stat.  582,  4  Kappler  7.  That  Act 
authorized  additional  allotments  at  Fort  Peck  so  long  as  sur- 
plus lands  remained  "undisposed  of."  This  is  comparable 
to  the  Section  11  illustration  {supra,  pp.  24-27).  Ob- 
viously an  allotment  statute  may  not  be  construed  to  create 
a  conflict  between  an  entryman  and  an  allottee.  The  1914 
Act  meant  allotments  could  be  made  from  those  surplus 
lands  which  were  available  for  allotment.  Lands  under 
valid  entry  are  not  available  for  allotment.  But  such  lands 
are  subject  to  the  Congressional  power  to  reserve  the  oil 
and  gas  for  the  Tribes  {supra,  p.  19). 

The  Act  of  February  27,  1917,  c.  133,  39  Stat.  944,  30 
U.S.C.  86-89,  the  second  statute  in  the  series,  was  a  general 
statute  applicable  to  all  Indian  reservations,  and  did  not, 
as  inferred  in  the  opinion  below,  relate  only  to  Fort  Peck 
(E..  71,  fn.  9).  The  1917  Act  authorized  "surplus"  Indian 
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lands  classified  as  coal  and  "not  otherwise  reserved  or  dis- 
posed of"  to  be  opened  to  agricultural  entry,  reserving  the 
coal  to  the  United  States.  The  particular  land,  located  at 
Fort  Peck,  was  classified  as  grazing  land,  noncoal,  under 
the  1908  Act  and  thereafter  was  entered  under  the  1908  Act. 
Between  entry  and  final  proof,  the  general  1917  Act  became 
law  and  the  land  was  reclassified  as  coal.  The  instructions 
issued  in  the  letter  of  June  25,  1923  referred  to  by  the  court 
below  (R.  71,  fn.  9)  did  not  turn  on  the  meaning  of  "not 
otherwise  reserved  or  disposed  of."  They  rested  on  the 
ground  that  the  special  1908  Act  controlled  over  the  general 
1917  Act.  The  noncoal  classification  under  the  1908  Act, 
the  entry  under  the  1908  Act  and  the  fulfillment  of  the 
statutory  requirements  of  Section  8  of  the  1908  Act,  earned 
the  entryman  his  patent  under  the  1908  Act.  The  reclassi- 
fication under  the  general  statute  of  the  1917  Act,  did  not 
operate  to  deprive  the  entrjrman  of  the  coal.  Circulars  cmd 
Regulations  of  the  General  Land  Office,  p.  709  (1924),  51 
L.D.  76. 

The  Act  of  June  18,  1934,  c.  576,  sec.  3,  48  Stat.  934,  25 
U.S.C.  463,  the  third  statute  referred  to  by  the  district 
court  in  footnote  9  of  the  opinion  below  (R.  71),  authorized 
surplus,  or  ceded  in  trust,  Indian  lands  to  be  withdrawn 
from  entry  and  restored  to  tribal  ownership.  However  the 
statute  explicitly  protected  outstanding  valid  rights  or 
claims  ("Provided,  however.  That  valid  rights  or  claims  of 
any  persons  to  any  lands  so  withdrawn  existing  on  the  date 
of  the  withdrawal  shall  not  be  affected  by  this  Act  *  *  *.") 
The  quoted  language,  or  similar  language,  is  generally  em- 
ployed when  there  is  intent  to  protect  the  rights  of  entry- 
men,  or  settlers,  or  others  with  valid  claims.  (See  fn.  3, 
supra,  p.  14.)  No  such  language  appears  i  nthe  1927  Act. 

3.  The  allotment  cases  do  not  support  the  district  court's 
conclusion.  The  court  below  referred  to  the  allotment  case 
of  Raymond  Bear  Hill,  52  L.D.  688  (1929)  which  stands  for 
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the  proposition  that  the  oil  and  gas  pass  with  an  allotment 
selected  and  approved  before  the  1927  Act,  but  are  reserved 
to  the  Tribes  in  an  allotment  selected  and  approved  after 
the  1927  Act  (R.  71-72).  This  is  consistent  with  the  Tribes' 
position.  Raymond  Bear  Hill  selected  a  tract  of  irrigable 
land  and  it  was  recorded  on  the  allotment  schedule  and  ap- 
proved in  1923  (52  L.D.  690).  That  allotment  selected  and 
approved  before  the  1927  Act,  divested  the  Tribes  of  title 
and  on  March  3,  1927  the  allotted  land  was  not  **  tribal  land 
undisposed  of. ' '  Raymond  Bear  Hill  selected  a  lieu  grazing 
allotment  after  March  3,  1927  and  it  was  approved  in  1929 
(52  L.D.  690).  On  March  3,  1927  the  Tribes  held  title  to  the 
grazing  land  subsequently  selected  for  an  allotment  and 
accordingly  the  1927  Act  reserved  the  oil  and  gas  to  the 
Tribes. 

We  fail  to  see  how  these  principles  support  the  lower 
court's  conclusion.  They  reflect  the  Tribes'  position. 

The  court  below  quotes  from  a  memorandum  of  the  Sec- 
retary directed  to  the  Commissioner  of  the  Land  Office  as 
to  the  point  in  the  allotment  process  at  which  allotted  lands 
were  no  longer  ''tribal  lands  undisposed  of"  within  the 
meaning  of  the  1927  Act.  (R.  72.)^  The  Secretary  ob- 
served that  when  an  Indian  selects  his  allotment  and  the 
selection  is  placed  of  record,  meaning  listed  on  the  allotting 
agents'  schedule,  the  land  is  disposed  of  under  the  1927  Act. 
The  subsequent  approval  of  the  allotment  simply  confirms 
the  Indian's  right.  The  Secretary  pointed  out  that  the 
Indian  had  done  all  that  the  law  required  of  him. 

We  agree.  When  an  Indian  has  selected  his  allotment  and 
it  is  recorded  on  the  allotting  agent's  schedule,  he  has  done 
all  that  the  law  requires  of  him.  There  is  nothing  more  he 
can  do.  At  that  point  the  land  is  disposed  of.  It  is  com- 


5  The   source   of   the   quotation   is   not   identified.      Frankly   it   sounds 
familiar,  but  we  have  not  located  it  in   any   of   the  briefs  filed   below. 
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parable  to  the  entryman  who  has  performed  all  the  require- 
ments of  settlement,  improvements  and  payment  under  Sec- 
tion 8  of  the  1908  Act.  He  has  earned  his  right  to  a  patent, 
although  the  paper  has  not  issued  to  him.^ 

We  think  the  court  below  erred  when  it  apparently  as- 
similated the  position  of  an  Indian,  whose  allotment  selec- 
tion was  filed  and  recorded,  with  that  of  an  entryman,  still 
in  the  process  of  earning  the  right  to  a  patent  (R.  72).  On 
March  3,  1927  and  thereafter  until  he  paid  for  the  land 
in  1935,  Nordwick  was  in  the  position  of  an  Indian  who  re- 
quested an  allotment,  as  distinguished  from  one  whose  selec- 
tion of  an  allotment  was  recorded  on  the  allotting  agent's 
schedule.  Compare,  Arenas  v.  United  States,  322  U.S.  419, 
426-427  (1944) ;  Wise  v.  United  States,  297  F.  2d  822,  827 
(C.A.  10,  1961). 

The  court  below  concerned  itself  with  the  decision  in 
Martin's  allotment  reported  in  Mineral  Reservations  in 
Trust  Patents  for  Allotments  to  Fort  Peck  and  Uncom- 
pahgre  Ute  Indians,  53  I.D.  538  (1931)  (R.  72-73).  Allot- 
ments for  a  number  of  Indians  were  selected  from  tribal 
lands  at  Fort  Peck  pursuant  to  the  1908  Act.  The  allotment 
selections  were  recorded  on  an  allotment  schedule  dated 
February  28,  1927,  a  few  days  before  the  Act  of  March  3, 
1927.  The  schedule  was  not  formally  approved  until  October 
21,  1927,  and  at  that  time,  Martin's  allotment  was  excluded 
from  approval  because  of  an  error  on  the  schedule  in  the 
description  of  his  selection.  (53  I.D.  543.)  The  description 
error  was  thereafter  corrected.  The  question  then  posed  was 
whether  the  trust  patent  to  Martin  should  reserve  the  oil  and 
gas  to  the  Tribes  in  view  of  the  Act  of  March  3,  1927,  which 


®  In  the  court  below  the  defendant  apparently  agreed  also.  The  de- 
fendant stated  (Def.  Br.,  p.  19)  :  "When  a  qualified  Indian  makes  a 
selection  of  land  in  the  field,  he  has  done  everything-  which  is  required 
of  him  and  which  he  can  do.  At  this  point  he  is  in  the  same  position 
as  a  homestead  entryman  who  has  made  full  payment  and  final  proof." 
(Emphasis  supplied.) 
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intervened  before  approval  of  the  allotment  with  the  de- 
scription corrected. 

It  is  significant  that  the  Commissioner  of  the  General 
Land  Office  raised  the  question  apparently  because  of  his 
understanding,  consistent  with  public  land  law  (supra,  pp. 
18-19),  that  (53  I.D.  544) : 

"*  *  *  the  words  'undisposed  of  [as  used  in  the  1927 
Act]  import  a  final  disposition  of,  and  vested  right  to 
the  land,  and  the  allotment  selection  not  having  re- 
ceived departmental  approval,  the  mere  selection  did 
not  constitute  a  vested  right." 

The  Secretary  ruled  in  favor  of  the  Indian.  This  was 
consistent  with  the  principle  that  when  an  Indian  selects 
his  allotment  in  the  field  and  the  selection  is  recorded  on  the 
allotment  schedule,  the  Indian  has  done  all  that  he  can  do, 
and  all  that  the  law  requires.  He  is  in  the  same  position  as 
an  entryman  who  has  fulfilled  all  the  statutory  requirements 
entitling  him  to  a  patent.  Insofar  as  the  description  of 
Martin's  selection  was  erroneously  set  out  on  the  schedule, 
the  Secretary  ruled  that  this  was  a  clerical  error  and  would 
be  treated  as  if  the  schedule  had  shown  the  correct  de- 
scription (53  I.D.  543) ;  that  since  the  other  selections  on 
the  original  schedule  with  Martin's  had  been  approved,  this 
was  the  equivalent  of  an  adjudication  "that  the  setting 
aside  of  the  land  as  an  allotment  in  the  field  and  its  listing 
on  the  completed  schedule  was  a  disposition  of  the  land 
within  the  meaning"  of  the  1927  Act,  even  though  formal 
approval  of  the  schedule  did  not  take  place  until  after 
March  3,  1927.  (53  I.D.  544.) 

The  Secretary's  decisions  concerning  allotments  of  tribal 
land  to  members  of  the  Tribes,  do  not  support  the  lower 
court's  conclusion  that  the  land  in  Nordwick's  unperfected 
entry  was  disposed  of.  They  support  the  opposite  view.  To 
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parallel  the  position  of  the  Indians  who  selected  allotments, 
which  were  recorded  or  listed  on  the  allotment  schedule 
before  March  3,  1927,  Nordwick  would  have  had  to  fulfill 
all  the  statutory  requirements  spelled  out  in  section  8  of 
the  1908  Act  before  March  3,  1927.  This  he  did  not  do. 

III.  Nordwick  was  barred  by  laches  and  estoppel  from 
claiming  the  oil  and  gas. 

Nordwick  accepted  the  certificate  of  final  proof  and  the 
1935  patent  both  containing  the  reservation  of  oil  and  gas. 
For  20  years  thereafter,  he  never  asserted  any  claim  to  the 
oil  and  gas.  It  was  not  until  late  1955,  after  the  lands  were 
known  to  be  valuable  for  oil  and  gas,  after  $4,389.60  had 
been  bid  as  a  bonus  for  a  tribal  oil  and  gas  lease  of  the  lands, 
and  after  Carter  Oil  Company  took  an  oil  and  gas  lease 
from  him,  that  Nordwick  claimed  the  oil  and  gas  should 
have  been  included  in  his  1935  patent  (Ex.  55;  R.  65-67). 

The  district  court  correctly  set  forth  the  position  of  the 
Tribes,  namely  that  even  if  Nordwick  had  a  valid  claim  to 
the  oil  and  gas,  the  supplemental  patent  was  mistakenly 
issued  to  Nordwick  on  the  grounds  that  Nordwick  was 
estopped  from  obtaining  the  oil  and  gas  (R.  76).  Assum- 
ing arguendo  that  the  1935  patent  erroneously  contained  a 
reservation  of  oil  and  gas,  the  rule  is  that  acceptance  of  that 
patent  without  protest  for  a  long  period  of  time,  here  20 
years,  estopped  Nordwick  from  obtaining  the  oil  and  gas. 
This  rule  is  strictly  applied  by  the  Department  of  the  In- 
terior in  the  case  of  public  land  oil  and  gas  owned  by  the 
United  States.  Conrad  Luft,  63  I.D.  46  (1956)  and  depart- 
mental decisions  there  cited  at  page  50.  See  also  the  discus- 
sion of  the  cases  in  the  opinion  below  (R.  76-77). 

Certainly  the  Secretary  of  the  Interior  ought  not  extend 
a  lesser  degree  of  care  to  trust  oil  and  gas  of  Indian  tribes 
than  he  gives  to  public  land  of  the  United  States.  This  is 
particularly  true  where  the  Secretary  serves  two  masters. 
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Here  he  has  a  conflict  of  interest  between  his  functions  as 
manager  of  the  public  lands  and  his  obligations  as  adminis- 
trator of  Indian  affairs  and  the  manager  of  Indian  trust 
property.  To  put  it  another  way,  if  this  had  been  a  case 
between  the  United  States  and  Nordwick  for  oil  and  gas  on 
the  public  domain,  even  if  Nordwick  were  right,  the  Sec- 
retary would  have  rejected  Nordwick 's  bid  for  a  supple- 
mental patent  on  the  ground  of  estoppel.  A  fortiori  it  should 
have  been  done  in  the  case  of  trust  property. 

But  here,  the  Tribes,  the  real  parties  in  interest,  and  the 
only  possible  parties  who  could  seek  review,  were  kept  out 
of  the  case  by  denying  them  notice  of  the  proceedings. 
(Supra,  pp.  4-6.)  Here  the  Tribes,  not  Nordwick,  were  the 
record  owners  of  the  oil  and  gas.  Here,  the  advice  of  the 
Solicitor's  office  not  to  take  the  oil  and  gas  from  the  Tribes 
was  ignored  (R.  66,  78).  Here,  the  Bureau  of  Land  Manage- 
ment, self -shielded  from  the  exposure  of  review,  made  free 
to  donate  the  Tribes '  oil  and  gas  to  Nordwick,  20  years  aftei- 
his  patent  was  issued  and  accepted,  after  the  oil  and  gas 
were  known  to  be  valuable,  and  after  the  bid  of  $4,389.60 
for  a  tribal  oil  and  gas  lease  had  been  accepted  by  the 
Tribes.  Here  the  1956  supplemental  patent  conveying  the  oil 
and  gas  speedily  issued  (decision  dated  May  4,  1956,  patent 
issued  May  9,  1956,  Exs.  61,  62).  By  speedily  issuing  the 
patent,  the  Bureau  of  Land  Management  cut-off  the  Sec- 
retary's jurisdiction  and  avoided  the  slim  chance  that  the 
Tribes  might  possibly  get  wind  of  the  proceeding,  seek  to 
intervene  and  appeal  to  the  Secretary.  This  was  consistent 
with  the  design  for  ex  parte  proceedings. 

The  district  court  agrees  that  it  would  have  been  better 
practice  for  the  Department  to  have  afforded  the  Tribes 
an  opportunity  to  appear  and  assert  their  claim  of  title. 
Particularly  in  view  of  the  express  recommendation  of  the 
Field  Solicitor  that  this  be  done  (R.  78).  But  the  court 
observes  it  is  not  aware  of  any  statute  or  regulation  requir- 


34 

ing  that  this  be  done  (R.  78).  This  may  be.  But,  the  practice 
generally  followed  is  to  give  notice  to  adverse  interests. 
Apart  from  this,  the  decent  thing  would  have  been  for 
Nordwick,  or  the  Bureau  of  Land  Management  to  have 
served  the  Tribes  with  a  copy  of  his  application  for  a  sup- 
plemental patent.  Nordwick  had  granted  a  lease  to  Carter, 
the  high  bidder  at  the  Tribes'  lease  sale,  in  which  he  made 
"no  representation  of  ownership  of  the  mineral  rights"  and 
specifically  did  not  "warrant  title  to  the  lessee."  (R.  66.) 
It  may  be  safely  assumed  that  both  Carter  and  Nordwick 
were  fully  aware  of  the  Tribes'  interests. 

The  district  court  implies  that  since  the  question  pre- 
sented was  one  of  law,  rather  than  fact,  ex  parte  proceed- 
ings are  sanctioned  (R.  78).  But,  if  the  Tribes  had  been 
parties,  the  defense  of  laches  would  certainly  have  been 
made  before  the  Bureau  with  a  right  of  appeal  to  the  Sec- 
retary. 

The  district  court  is  of  the  view  that  the  Tribes  "have 
suffered  no  prejudice  by  the  delay  in  determining  the  owner- 
ship of  the  mineral  rights."  (R.  78.)  The  Tribes  put  their 
oil  and  gas  up  for  public  sale.  The  Tribes  accepted  the  high 
bid  of  $4,389.60.  After  the  high  bidder  took  a  lease  from 
Nordwick  it  sought  the  return  of  its  money  on  the  ground 
of  failure  of  title.  In  addition,  the  Tribes  have  been  denied 
the  rental  they  would  have  received  under  the  lease  and 
possible  royalities.  We  do  not  follow  the  lower  court's  view 
that  the  Tribes  have  not  been  prejudiced. 

Apart  from  the  issue  of  title,  the  supplemental  patent 
should  be  set  aside  for  mistake.  Nordwick  was  barred  by 
laches  and  estoppel  from  receiving  the  oil  and  gas.  The 
mistake  was  in  not  invoking  the  bar  of  laches  and  estoppel 
and  in  maintaining  in  camera  proceedings  to  prevent  the 
Tribes  from  asserting  their  claim  of  title  and  the  defense 
of  laches  and  estoppel. 

One  thing  is  certain  from  the  record.  Before  1955,  Mr. 
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Nordwick  had  no  notion  that  he  owned,  or  was  entitled 
to  the  oil  and  gas.  When  he  entered  the  land,  it  was  as  an 
agriculturist.  He  entered  on  land  classified  as  nonmineral. 
He  never  expected  to  receive  oil  and  gas,  or  any  other 
mineral.  He  never  protested  the  reservation  of  oil  and  gas, 
or  other  minerals,  in  his  patent.  To  Mr.  Nordwick,  the  grant 
of  oil  and  gas  was  a  1955  windfall  arranged  ex  parte  by  the 
Bureau  of  Land  Management. 

Conclusion 

That  part  of  the  judgment  below  relating  to  the  160  acres 
should  be  reversed  with  instructions  to  enter  judgment  de- 
claring the  Tribes  the  beneficial  owners  of  the  oil  and  gas 
underlying  the  160  acres  described  in  paragraph  3  of  the 
judgment  (E.  89). 

Respectfully  submitted, 

MaEVIN  J.  SONOSKY, 

1225  19th  Street,  N.W., 
Washington,  D.  C.  20036 
Attorney  for  the  Appellants. 
Of  Counsel: 

John  M.  Schiltz,  Esquire, 
Electric  Building, 
Billings,  Montana. 

December,  1965 

Certification 

I  certify  that  in  connection  with  the  preparation  of  this 
brief,  I  have  examined  Rules  18  and  19  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  and  that,  in  my 
opinion,  the  foregoing  brief  is  in  full  compliance  with  those 
rules. 

Marvin  J.  Sonosky. 
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APPENDIX 


Exhibits  1  through  66  were  received  in  evidence  under  the 
pretrial  order  (R.  32). 


Selected  sections  from  the  Act  of  May  30,  1908,  c.  237,  35 
Stat.  558,  3  Kappler  377. 

Chap.  237.  An  act  for  the  survey  and  allotment  of  lands 
now  embraced  within  the  limits  of  the  Fort  Peck  Indian 
Reservation,  in  the  State  of  Montana,  and  the  sale  and 
disposal  of  all  the  surplus  lands  after  allotment. 


Sec.  4.  That  upon  the  completion  of  said  allotments  the 
President  of  the  United  States  shall  appoint  a  commission 
consisting  of  three  persons  to  inspect,  classify,  appraise, 
and  value  all  of  said  lands  that  shall  not  have  been  allotted 
in  severalty  to  said  Indians  or  reserved  by  the  Secretary  of 
the  Interior,  said  commission  to  be  constituted  as  follows : 
One  of  said  commissioners  shall  be  a  person  holding  tribal 
relations  with  said  Indians,  one  a  representative  of  the 
Indian  Bureau,  and  one  a  resident  citizen  of  the  State  of 
Montana. 


Sec.  7.  That  when  said  commission  shall  have  completed 
the  classification  and  appraisement  of  said  lands  and  the 
same  shall  have  been  approved  by  the  Secretary  of  the 
Interior  the  lands  shall  be  disposed  of  under  the  general 
provisions  of  the  homestead,  desert-land,  mineral,  and  town- 
site  laws  of  the  United  States,  except  sections  sixteen  and 
thirty-six  of  each  township,  or  any  part  thereof,  for  which 
the  State  of  Montana  has  not  heretofore  received  indemnity 
lands  under  existing  laws,  which  sections,  or  parts  thereof, 
are  hereby  granted  to  the  State  of  Montana  for  school  pur- 
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poses.  And  in  case  either  of  said  sections,  or  parts  thereof, 
is  lost  to  the  State  by  reason  of  allotment  thereof  to  any 
Indian  or  Indians,  or  by  reservation  or  withdrawal  under 
the  provisions  of  this  act  or  otherwise,  the  governor  of  said 
State,  with  the  approval  of  the  Secretary  of  the  Interior, 
is  hereby  authorized  to  select  other  unoccupied,  unreserved, 
nonmineral  lands  within  said  reservation,  not  exceeding  two 
sections  in  any  one  township,  which  selections  must  be  made 
within  the  sixty  days  immediately  prior  to  the  date  fixed 
by  the  President's  proclamation  opening  the  surplus  lands 
to  settlement:  Provided,  That  the  United  States  shall  pay 
to  the  said  Indians  for  the  lands  in  said  sections  sixteen 
and  thirty-six,  so  granted,  or  the  lands  within  said  reserva- 
tion selected  in  lieu  thereof,  the  sum  of  one  dollar  and 
twenty-five  cents  per  acre. 

Sec.  8.  That  the  lands  so  classified  and  appraised  as 
provided  shall  be  opened  to  settlement  and  entry  by  procla- 
mation of  the  President,  which  proclamation  shall  prescribe 
the  time  when  and  the  manner  in  which  these  lands  may  be 
settled  upon,  occupied,  and  entered  by  persons  entitled  to 
make  entry  thereof,  and  no  person  shall  be  permitted  to 
settle  upon,  occupy,  or  enter  any  of  said  lands  except  as 
prescribed  in  such  proclamation,  until  after  the  expiration 
of  sixty  days  from  the  time  when  the  same  are  opened  to 
settlement  and  entry:  Provided,  That  the  rights  of  honor- 
ably discharged  Union  soldiers  and  sailors  of  the  late  Civil 
and  Spanish  Wars  and  the  Philippine  insurrection,  as  de- 
fined and  described  in  sections  twenty-three  hundred  and 
four  and  twenty-three  hundred  and  five  of  the  Revised  Stat- 
utes, as  amended  by  the  Act  of  March  first,  nineteen  hundred 
and  one,  shall  not  be  abridged,  but  no  entry  shall  be  allowed 
under  section  twenty-three  hundred  and  six  of  the  Revised 
Statutes:  Provided  further.  That  the  price  of  said  lands 
shall  be  the  appraised  value  thereof,  as  fixed  by  said  com- 
mission, which  in  no  case  shall  be  less  than  one  dollar  and 
twenty-five  cents  per  acre  for  agricultural,  grazing,  and 
arid  land,  and  shall  be  paid  as  follows:  Upon  all  lands 
entered  or  filed  upon  under  the  provisions  of  the  homestead 
law,  there  shall  be  paid  one-fifth  of  the  appraised  value  of 
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the  land  when  entry  or  filing  is  made,  and  the  remainder 
shall  be  paid  in  five  equal  annual  installments  in  one,  two, 
three,  four,  and  five  years,  respectively,  from  and  after  date 
of  entry  or  filing,  and  when  an  entryman  shall  have  com- 
plied with  all  the  requirements  of  the  homestead  law  and 
shall  have  submitted  final  proof  within  seven  years  from 
date  of  entry  and  shall  have  made  all  required  payments 
aforesaid,  he  shall  be  entitled  to  a  patent  for  the  lands 
entered :  Provided,  That  aliens  who  have  declared  their  in- 
tentions to  become  citizens  of  the  United  States  may  become 
such  entrymen,  but  no  patent  shall  be  issued  to  any  person 
who  is  not  a  citizen  of  the  United  States  at  the  time  of 
making  final  proof :  And  provided  further,  That  the  fees  and 
commissions  at  the  time  of  commutation  or  final  entry  shall 
be  the  same  as  are  now  provided  by  law  where  the  price  of 
land  is  one  dollar  and  twenty-five  cents  per  acre :  Provided, 
That  nothing  in  this  act  shall  prevent  a  citizen  of  the  United 
States  from  commuting  his  homestead  entry  under  the  pro- 
visions of  section  two  thousand  three  hundred  and  one  of 
the  Revised  Statutes  by  paying  for  the  land  entered  the 
price  fixed  by  said  commission,  receiving  credits  for  pay- 
ments previously  made. 


Sec.  11.  That  all  lands  hereby  opened  to  settlement  re- 
maining undisposed  of  at  the  end  of  five  years  from  the  date 
of  President's  proclamation  to  entry  shall  be  sold  to  the 
highest  bidder  for  cash  at  not  less  than  one  dollar  and 
twenty-five  cents  per  acre,  under  regulations  to  be  pre- 
scribed by  the  Secretary  of  the  Interior ;  and  any  lands 
remaining  unsold  ten  years  after  said  lands  shall  have  been 
opened  to  entry  shall  be  sold  to  the  highest  bidder  for  cash, 
without  regard  to  the  minimum  limit  above  stated:  Pro- 
vided, That  not  more  than  six  hundred  and  forty  acres  shall 
be  sold  to  any  one  person  or  company. 

Sec.  12.  That  the  lands  within  said  reservation  however 
classified,  shall,  on  and  after  sixty  days  from  the  date  fixed 
by  the  President's  proclamation  opening  said  lands,  be  sub- 
ject to  exploration,  location,  and  purchase  under  the  general 
provisions  of  the  United  States  mineral  and  coal  land  laws 
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at  not  less  than  the  price  therein  fixed  and  not  less  than  the 
appraised  value  of  the  land,  except  that  no  mineral  or  coal 
exploration,  location,  or  purchase  shall  be  permitted  upon 
any  lands  allotted  to  Indians  or  withdrawn  under  the  pro- 
visions of  this  act. 

Sec.  13.  That  nothing  in  this  act  contained  shall  in  any 
manner  bind  the  United  States  to  purchase  any  part  of  the 
land  herein  described,  except  sections  sixteen  and  thirty-six, 
or  the  equivalent  in  each  township,  that  may  be  granted  to 
the  State  of  Montana,  the  reserved  tracts  hereinbefore  men- 
tioned for  agency  and  school  purposes,  or  to  dispose  of 
lands  except  as  provided  herein,  or  to  guarantee  to  find 
purchasers  for  said  lands,  or  any  part  thereof,  it  being  the 
intention  of  this  act  that  the  United  States  shall  act  as 
trustee  for  said  Indians  to  dispose  of  said  lands  and  to 
expend  and  pay  over  the  proceeds  received  from  the  sale 
thereof  only  as  received. 


Act  of  March  3,  1927,  c.  376,  44  Stat.  1401,  4  Kappler  944. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled, 
That  the  Act  of  May  30,  1908  (Thirty-fifth  Statutes  page 
558),  providing  for  the  allotment,  sale,  and  disposal  of  lands 
on  the  Fort  Peck  Indian  Reservation,  Montana,  is  hereby 
amended  by  specifically  reserving  to  the  Indians  having 
tribal  rights  on  said  reservation  the  oil  and  gas  in  the  tribal 
lands  undisposed  of  on  the  date  of  the  approval  of  this  Act ; 
and  leases  covering  such  land  for  oil  and  gas  may  be  made 
by  the  Indians  of  the  Fort  Peck  Reservation  through  their 
tribal  council,  with  the  approval  of  the  Secretary  of  the 
Interior  and  under  such  rules  and  regulations  as  he  may 
prescribe. 

Sec.  2.  (a)  That  the  title  to  certain  lands  on  the  Fort 
Peck  Indian  Reservation,  Montana,  reserved  for  agency, 
school,  and  other  administrative  purposes  (embracing  four 
thousand  and  ninety-four  and  one-hundredth  acres),  pur- 
suant to  the  provisions  of  sections  3  and  16  of  such  Act,  as 
amended,  is  hereby  reinvested  in  the  Indians  having  tribal 
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rights  on  the  Fort  Peck  Reservation,  subject  to  the  con- 
tinued use  of  such  lands  for  administrative  purposes  as 
long-  as  needed  for  such  purposes  in  the  discretion  of  the 
Secretary  of  Interior. 

(b)  The  Secretary  of  the  Treasury  is  authorized  and 
directed  to  deduct  the  sum  of  $5,117.52,  representing  the 
purchase  price  of  such  lands  at  the  rate  of  $1.25  per  acre, 
from  moneys  in  the  Treasury  arising  from  the  proceeds  of 
the  sale  of  lands  disposed  of  under  the  provisions  of  such 
Act,  as  amended,  and  to  credit  the  same  to  the  United  States 
as  payment  for  the  lands  title  to  which  is  reinvested  in 
accordance  with  the  provisions  of  this  section. 
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BRIEF  FOR  THE  APPELLEES 


STATEMENT 


The  statement  in  Ap[3ellant's  Brief,  adequately  summarizes  the 
record  and  brings  into  focus  the  question  involved,  to-wit : 
Whether  a  homestead  entry  filed  and  allowed  prior  to  March  3, 
1927,  culminating  in  final  certificate  and  patent  thereafter,  re- 
moved the  land  covered  thereby  from  the  oil  and  gas  reservation 
applicable  to  "tribal  lands  undisposed  of  on  the  date  of  approval" 
of  the  Act  of  March  3,  1927  (44  Stat.  1401). 

There  is,  however,  one  important  fact  not  included  in  Appel- 
lant's statement  which  should  be  noted.  At  the  time  the  Assistant 
Commissioner  of   the   General   Land   Office   accepted   the    final 


effect  given  the  "undisposed  of"  provisions,  a  definite  mean- 
ing evolved.  The  special  Fort  Peck  acts  of  May  30,  1908  (35 
Stat.  558),  and  August  1.  1914  (35  Stat.  582,  Sec.  9),  con- 
tained this  precise  language,  and  the  Act  of  February  27 ,  1917 
(39  Stat.  944),  referring  to  coal  lands  on  Indian  reservations, 
contained  analogous  language.  Consideration  of  each  of  these 
acts  and  the  effect  given  to  them  through  regulations  promul- 
gated and  instructions  issued  makes  it  clear  that  at  the  time 
of  1927  Act  was  passed  the  meaning  of  "undisposed  of"  was 
settled  as  referring  only  to  lands  on  which  no  other  valid  claims 
or  rights  had  become  initiated.  It  was  this  meaning  which  Con- 
gress enacted  into  the  1927  Act.  (p.8-12) 

ARGUMENT 

A.  THE  LOWER  COURT  CORRECTLY  INTER- 
PRETED THE  EFFECT  TO  BE  GIVEN  TO  THE  1927 
ACT. 

The  analysis  made  by  the  lower  court  as  to  the  Fort  Peck 
laws  and  the  administrative  effect  given  to  them  over  the  years 
clearly  supports  the  conclusion  that  the  lands  in  suit  were  not 
"undisposed  of"   within  the   meaning  of   the    1927   Act. 

1.  The  powers  of  Congress  and  the  nature  of  rights  under 
public  kind  laws  arc  not  in  dispute  and  are  not  decisix'c  of  the 
issue  involved.  The  power  of  Congress  to  reserve  the  oil  and  gas 
in  lands  existing  in  the  curcumstances  of  subject  land  is  not  dis- 
puted. The  question  is  whether  that  is  what  it  intended  to  do 
and  did  do  by  the  language  used. 

Also  appellees  take  no  issue  with  respect  to  the  nature  and 
extent  of  rights  acquired  through  a  homestead  entry  under  the 
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public  land  laws.  The  point  of  difference  is  that  Appellant  as- 
serts that  public  land  law  principles  control,  while  appellees  take 
the  position  that  the  objectives  of  Congress  concerning  the  Fort 
Peck  lands,  and  the  provisions  enacted  to  implement  them,  are 
special  in  nature  and  not  to  be  measured  by  public  land  laws 
and  principles. 

2.  There  is  no  fixed  definition  of  "undisposed  of"  or  dis- 
posed of"  icliieh  is  applicable  in  I  his  ease.  As  is  stated  in  the  case 
of  Phelps  V.  Harris,  101  U.S.  370;  25  L.  Ed.  855: 

''The  word  is  noinen  generalissimnin,  and  standing 
by  itself,  without  qualification,  has  no  technical  sig- 
nification." 

And  in  Hill  v.  Sumner,  10  S.  Ct.  42,  132  U.S.  118;  33 
L.  Ed.  284 : 

"The  reference  of  counsel  in  their  briefs  to  decided 
cases  attempting  to  define  that  word  are,  of  cotirse, 
of  very  little  avail,  as  in  each  instance  it  must  be  taken 
in  connection  with  the  circumstances  in  which  it  is 
used." 

For  further  cases  concerned  with  the  language  "disposed  of" 
see: 

McLaren  Gold  Mines  Company  v.   Morton,  224  Pac. 

2d  975   (Montana). 

Dayton    Brass    Castings    Company    v.    Gilligan,    267 

Fed.  872,  877. 

Springfield  Plywood  Corporation  v.  Commissioner  of 

Internal   Revenue,    15   T.   Ct.   701. 

27  C.J.S.  page  594.  et  seq. 

Appellant  cites  departmental  decisions,  reflecting  the  view 
which   has   been    taken    in   ccninection    with    certain    public    land 
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proiblems.  We  are  not  here  concerned  with  pubHc  land  concepts 
nor  with  the  circnnistances  involved  in  these  decisions.  Neither 
these  decisions,  nor  any  others,  can  be  accepted  as  determina- 
tive of  the  matter,  since  the  meaning  of  such  language  in  the 
1927  Act  is  dependent  entirely  upon  the  circumstances  of  its 
use  and  the  objectives  sought,  as  reflected  by  a  consideration 
of  all  the  Fort  Peck  laws  involved  and  the  purposes  behind 
them.  Thus,  a  review  of  such  laws  is  material  to  the  issue. 

3.  The  Act  of  May  30.  1908  (35  Stat.  558)  is  the  basic 
Act  for  disposal  of  Fort  Peek  lauds  and  its  froz'isioiis  provide 
the  only  proper  measure  of  the  uaturc  and  extent  of  rights 
existing  in  an  entry  made  ou  such  lands.  The  1927  Act,  which 
is  at  issue  here,  is  an  amendment  to  the  1908  Act.  Therefore, 
the  1908  Act,  as  amended  prior  to  1927,  represents  the  legal 
climate  in  which  the  1927  Act  was  born. 

The  title  of  the  1908  Act  demonstrates  its  all  inclusive  pur- 
poses and  scope.  It  reads : 

"AN  ACT  FOR  THE  SURVEY  AND  ALLOT- 
MENT OF  LANDS  NOW  EMBRACED  WITHIN 
THE  LIMITS  OF  THE  FORT  PECK  INDIAN 
RESERVATION,  IN  THE  STATE  OF  MON- 
TANA, AND  THE  SALE  AND  DISPOSAL  OF 
ALL  THE  SURPLUS  LANDS  AFTER  ALLOT- 
MENT." 

A  review  of  the  provisions  of  this  Act  shows  its  compre- 
hensive nature,  and  points  up  the  faot  that  it  is  a  si^ecial  law 
treating  a  special  land  situation  in  the  special  way  required  by 
the  fact  that  it  is  Indian  land  to  be  devoted  to  the  objective, 
then  the  government  policy,  of  severing  tribal  ties,  breaking  up 
Indian  reservations,  individualizing  the  Indian  as  a  landowner, 
disposing  of  surplus  lands   for  their  benefit  and  otherwise  at- 
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tempting  to  civilize  the  Indians  themselves.  (Federal  Indian 
Law,  GPO,  pages  251-256).  This  policy  was  still  in  effect 
when  the  1927  Act  was  passed  and  did  not  change  until  there- 
after.  (Federal  Indian  Law,  GPO,  page  256) 

The  provisions  of  this  Act  for  disposal  of  surplus  lands  to 
Xon-Indians  are  not  only  detailed  and  explicit  but  unique  in 
their  nature.  The  reclamation  and  homestead  laws  are  incor- 
porated, but  with  additions  or  modifications  to  meet  the  pecul- 
iar circumstances  of  the  reservation.  \Vater  rights,  irrigation 
charges  and  land  reclamation  are  treated  with  detailed  specifics. 
Entries  are  allowed  onh-  at  the  time  and  in  the  manner  pro- 
vided by  Presidential  Proclamation,  the  amount  and  due  date 
of  payments  are  prescribed,  and  sj>ecial  provisions  exist  as  to 
aliens,  as  to  commutation,  as  to  desert  land  entries,  as  to  dis- 
posal under  the  reclamation  act,  as  to  mineral  and  coal  land 
laws,  as  to  townsite  purposes,  etc.,  (Sections  8  through  14).  A 
Presidential  Proclamation  opening  the  land  not  only  provided 
unusual  procedures  ( Proc.  July  2d,  1913,  IV  Ivappler  1192) 
but  treated  special  situations  arising,  (Proclamations,  Marcli  21, 
1917,  April  28,  1917,  March  14,  1918,  IV  Ivappler  970.  978  and 
986  respectively ). 

In  other  words,  this  Act  was  not  intended  to  be  operative 
according  to  exisiting  public  land  laws,  but  in  the  special  man- 
ner and  on  the  retailed  terms  set  forth  in  the  Act  and  in  the 
Presidential  Proclamations  issued  thereunder.  It  is  not  a  public 
land  law  and  cannot  be  gauged  by  public  land  law  principles 
if  justice  is  to  be  done  to  the  rights  of  those  acquiring  land 
thereunder. 

This    is   particularly    true    with    respect   to    the    problem    con- 
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cerned  here,  i.e.,  the  effect  uf  the  language  "undisposed  of"  as 
used  in  the  1927  Act. 

4.  "Undisposed  of"  —  19(J6'  Act:  The  language  "undisposed 
of"  was  not  new  to  the  1927  Act.  It  appears  in  the  1908  Act 
as  follows : 

"Sec.  11.  That  all  lands  hereby  open  to  settlement 
remaining  undisposed  of  at  the  end  of  five  years  from 
the  date  of  President's  proclamation  to  entry  shall  be 
sold  to  the  highest  bidder  for  cash  at  no  less  than  $1.25 
per  acre,  under  regulations  to  be  prescribed  by  the 
Secretary  of  the  Interior;  .  .  ."     (Emphasis  supplied) 

The  intention  of  this  provision  in  the  1908  Act  is  obvious. 
This  Act  contemplated  disposal  of  the  entire  reservation,  with 
the  lands  in  excess  of  Indian  needs  to  be  converted  into  money 
for  the  benefit  of  the  Indians.  By  specific  provision  (Sec.  13. 
1908  Act)  the  United  States  was  acting  as  trustee  for  the  Indians 
to  dispose  of  the  lands  and  collect  and  hold  the  money  received 
for  their  benefit.  L'nder  this  responsiljilit_\-  the  United  States 
could  not  allow  the  disjwsal  processes  to  stagnate.  Thus,  the 
law  provided  an  ancillary  means  for  accomplishing  a  sale  of 
the  lands  which,  after  a  reasonable  period  of  time,  had  not  at- 
tractetl  any  persons  interested  in  them  untler  the  procedures 
and  terms  of  the  homestead  method  of  acquisition.  Lands  which 
were  in  the  process  of  being  disposed  of  through  the  homestead 
process,  considered  to  be  the  more  desirable  means,  could  not 
have  been  intendetl  as  the  target  for  this  provision  for  they  were 
the  lands  ou  which  the  objectives  of  the  Act  were  being  accom- 
plished and  with  respect  to  which  the  obligations  of  the  United 
Staites  as  trustee  were  being  fulfilled.  An  anlysis  of  the  appli- 
cation of  this  provision  to  lands  already  entered  will  demonstrate 
the  validity  of  this  view. 
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F'or  example,  the  date  of  the  President's  proclamation  to  entry 
was  July  25,  1913.  Under  its  terms  the  first  date  entry  could 
actually  he  made  on  May  1,  1914  under  the  public  drawing  sys- 
tem prescribed  (Proc.  Sec.  6).  June  30,  1914  was  the  first  date 
for  settlement  and  entry  in  any  other  manner.  (Proc.  Sec.  8). 
E\'ery  entryman  had  5  }ears  from  date  of  entry  to  make  full 
payment,  and  7  years  to  submit  final  proof.   (Sec.  8,   1908  Act) 

Assume  an  entry  made  on  INlay  1,  1914:  Final  payment  would 

be  due  on  April  30,  1919  and  final  proof  due  on  April  30,  1921. 
However,  the  period  prescribed  by  Sec.  11  of  the  1908  Act, 
being"  5  years  from  date  of  President's  proclamation,  would  be 
not  later  than  July  25,  1918.  On  that  date  all  land  remaining 
"undisposed  of"  is  to  ht  sold  to  the  highest  bidder  for  cash. 
However,  on  that  date,  neither  full  payiiiciif  no  final  proof  a'crc 
due.  Can  it  Ije  said,  therefore,  that  "undisposed  of"  applied  to 
an  etnry  made  but  not  yet  i)aid  for  or  completed?  If  so.  every 
entry  existing  would  fail  and  be  put  on  the  auction  l)lock.  This 
result  could  not  have  been  intended  by  Congress  and  was  not 
f(jllowed  in  actual  practice. 

5.  Administrative  praetiee  —  1908  Act:  The  instructions  of 
tlie  Commissioner  of  the  General  Land  Office  on  May  14,  1918 
(46  L.D.  380)  with  respect  to  Section  11  of  the  1908  Act  shows 
the  effect  given  to  the  language  "undisposed  of".  After  stating 
that  nonmineral  lands  opened  b}'  the  first  proclamation  would 
be  automatically  withdrawn  from  disposition  under  the  home- 
stead and  desert  land  laws,  for  the  purpose  of  sale,  on  July  25, 
1918,  if  then  undisposed  of,  he  specifies  the  situations  where 
the  lands  will  not  be  considered  undisposed  of : 

"Homestead   and   desert  land   entries   may   be   allowed 
after  July  25,  1918,  for  nonmineral  lands  on  the  res- 


—10— 

ervation  under  the   following  circumstances: 

"(A)  A  settler  on  the  lands  may  make  entry  after  July 

25,   1918,   if  he  made  settlement  within  three  months 

prior  to  that  time,  and  presents  a  proper  application  to 

enter     within    the    three    months    allowed     for    that 

purpose. 

"(B)  Lands  which  on  July  25,  1918,  are  embraced  in 
a  homestead  or  desert  land  entry  may  be  re-entered  if 
such  entry  is  cancelled  on  contest,  relinquishment  or 
otherwise. 

"(C)  Lands  which  on  July  25,  1918,  are  embraced  in 
a  prior  withdrawal  may  be  entered  if  such  prior  with- 
drawal is  revoked." 

Under  those  instructions  there  doesn't  even  have  to  be  an  entry 
or  application  on  file,  mere  settlement  being  a  disposal  (A). 
Likewise  an  existing  entry  is  a  disposal  (B)  and  so  is  a  with- 
drawal of  any  kind  (C). 

The  conclusion  appears  inescapable,  ui>on  an  examination 
of  the  1908  act  and  the  instructions  issued  thereunder,  that 
"undisposed  of"  meant  land  upon  which  no  lawful  claim  had 
been  made,  even  if  such  claim  constituted  an  inchoate  rather 
than  a  vested  right. 

This  is  the  view  which,  in  effect,  was  adopted  by  the  lower 
Court.  Appellant  in  his  brief  (page  24)  disagrees  with  this  con- 
clusion and  states  that  a  review  of  the  whole  of  Section  11 
shows  that  both  "undis^x^sed  of"  and  "unsold"  are  used,  the 
first  with  respect  to  lands  remaining  after  five  years  from 
Presidential  Proclamation  and  the  second  as  to  lands  remain- 
ing after  ten  years.  His  point  is  not  clear  other  than  it  is  said 
the  two  phrases  are  used  interchangeably  and  that  "undisposed 
of"  means  "unsold"  or  "unentered".  (Page  26)  Appellees  agree 
that  "undisposed  of"  means  "unentered"   in  the   1908  Act,  but 
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insists  that  the  same  language  means  the  same  thing  in  the  1927 
Act. 

6.  "Undisposed  of"  —  1914  Act:  The  language  "undisposed 
of"  was  used  in  another  Fort  Peck  Act.  prior  to  the  1927  Act. 
(Act  of  August  1.  1914.  35  Stat.  582,  Sec.  9).  It  reads  as  follows: 

"That  the  Secretary  of  the  Interior  is  hereby  author- 
ized to  make  allotments  in  accordance  with  the  pro- 
visions of  the  Act  of  May  thirtieth,  nineteen  hundred 
and  eight  (Thirty-fifth  statutes,  page  five  hundred  and 
fifty-eight)  to  children  on  the  Fort  Peck  Reservation 
who  have  not  received,  but  who  are  entitled  to,  allot- 
ments as  along  as  any  of  the  surplus  lands  within  said 
reservation  remain  undisposed  of,  such  allotments  to 
be  made  under  such  rules  and  regulations  as  the  Sec- 
retary of  the  Interior  may  prescribe."  (Emphasis 
supplied ) 

The  instructions  of  the  Commissioner  of  the  General  Land 
Office  of  May  14,  1918,  supra,  also  relate  to  the  effect  of  this 
act.  He  states : 

"The  section  last  cited  (Act  of  August  1,  1914)  will 
permit  allotments  to  Indians  to  be  made  on  the  lands 
withdrawn  from  disposition  under  the  homestead  and 
desert  land  laws,  for  the  purpose  of  sale,  until  such 
time  as  the  sale  is  directed  by  the  Secretary  of  the 
Interior." 

An  analysis  of  this  statement  will  show  that  this  instruction 
is  saying  that  only  those  lands  on  which  there  is  no  settlement, 
even  if  not  filed  (A)  and  no  entry  (B)  or  withdrawal  (C)  are 
subject  to  allotment  as  being  lands  "undisposed  of". 

This  interpretation  conforms  to  the  purposes  and  objectives 
of  the  1908  Act.  If  entries  then  made,  but  unperfectetl,  were 
to  be  considered  undisposed  of,  and  therefore  subject  to  allot- 
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ment,  every  homesteader  eoiild  have  had  his  lands  allotted  out 
from  under  him. 

7.  Act  of  February  27,  1917  is  analogous:  Closely  analo- 
gous to  this  situation  is  the  problem  presented  by  the  Act  of 
February  27,  1917  (39  Stat.  944.  30  USCA  Sec.  87).  This  Act 
related  to  the  disposition  of  coal  lands  on  Indian  reservations, 
with  a  reservation  thereof  to  the  United  States.  It  applied  to 
lands  "not  otherwise  reserved  or  disposed  of"'.  The  similarity 
of  the  language  in  this  Act  of  1917  with  the  language  contained 
in  the  1927  Act,  makes  appropriajte  the  interpretation  and  effect 
given  to  the  coal  reservation  act.  A  question  arose  in  applying 
the  1917  Act  to  a  homestead  entry  on  Fort  Peck  lands  as  to 
whether  an  entry  made  June  4,  1915.  allowed  January  25.  1916, 
upon  which  final  proof  was  submitted  July  2.  1920,  and  final 
certificate  issued  December  7,  1923,  should  be  patented  with 
a  reservation  of  coal  to  the  United  States,  the  land  having  been 
classclassified  as  coal  land  on  April  17,  1917.  In  a  letter  by 
E.  C.  Finney,  First  Assistant  Secretary,  directed  to  the  Com- 
missioner of  the  General  Land  Office,  dated  July  25,  1924, 
instructions  were  given  (Circulars  and  Regulations  of  the  Gen- 
eral Land  Office,  January,  1930,  pp.  709-710.  51  L.D.  76)  as 
follows : 

"Entries  of  land  in  the  former  Fort  Peck  Indian  Res- 
ervation allowed  pursuant  to  the  classification  pro- 
vided for  by  the  Act  of  May  30.  1908.  supra,  and  prior 
to  any  other  subsequent  classification  of  the  land  as 
valuable  for  coal,  are  not  affected  by  the  Act  of  Feb- 
ruary 27.  1917.  supra." 

Thus,  it  appears  that  although  the  language  "undisix)sed  of" 
appears  ambiguous  standing  by  itself,  the  truth  is  its  meaning 
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was  well  established  by  administrative  practice  for  nianv  years 
prior  to  the  1927  Act.  It  is  to  be  presumed  that  if  Congress 
intended,  as  already  stated,  that  the  effect  given  to  this  language 
should  be  different  from  the  interpretation  already  existing 
and  in  use,  it  would  have  provided  other  language  to  indicate 
its  intention  and  desires  for  a  different  result.  This  it  did  not  do. 

8.  Act  of  March  3,  1927 :  The  circumstances  under  which 
the  words  "undisposed  of"  were  inserted  in  the  1927  Act  shows 
affirmation  by  Congress  of  the  meaning-  established  for  that 
language  in  prior  acts  through  the  instructions  g-iven  and  prac- 
tice followed  by  the  department  for  a  period  of  many  }'ears. 
The  House  Report  of  the  Committee  of  Indian  Affairs  (H. 
Rept.  No.  1966  69th  Cong.  2nd  sess,  1927)  reveals  how  these 
words  became  inserted  in  the  1927  Act.  Section  1  of  the  original 
bill  provided : 

"That  all  coal  and  other  minerals,  including  oil  and 
gas,  in  the  tribal  lands  within  the  Fort  Peck  Indian 
Reserviation,  Montana,  nut  disposed  of  at  the  time  of 
the  passage  of  this  act  '"''  *  *  are  hereby  reserved  spe- 
cifically to  the  Indians  on  such  reservation,  and  the 
title  to  all  mineral  deposits  reserved  to  the  United 
States  in  lands  within  such  reservation  and  not  dis- 
posed of  at  the  time  of  the  passage  of  this  act  is  hereby 
reinvested  in  such  Indians."        (Emphasis  supplied) 

This  section  was  stricken  from  the  bill,  at  the  recommenda- 
tion of  the  Secretary  of  the  Interior,  and  the  Section  1  of  the 
Act  as  finally  passed  was  substituted  in  its  place.  The  substi- 
tuted paragraph,  in  addition  to  restricting  its  application  to  oil 
and  gas,  specifically  modified  the  words  "not  disposed  of"  to 
read  "undisposed  of"  resulting  in  exactly  die  same  language  as 
contained  in  the  1908  and  1914  Acts.  Such  detailed  consistency 
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is  a  strong  indication  of  an  intention  to  continue  the  interpre- 
tation placed  upon  this  language  previously  settled  and  in  use 
by  the  administrative  agencies. 

Following  the  passage  of  the  1927  Act,  the  effect  given  to 
the  language  in  question,  as  established  prior  to  that  enactment, 
and  apparently  intended  to  be  continued  by  the  inclusion  of  such 
language  in  the  1927  Act,  was  continued  in  a  letter  of  instruc- 
tions by  the  Commissioner  to  the  Register,  Great  Falls,  Mon- 
tana , dated  January  18,  1929.  This  letter  states  that  the  reser- 
vation of  oil  and  gas  provided  by  the  1927  Act  is  to  be  effectix-e 
to  only  future  applications  for  homestead  entries  on  Fort  Peck- 
lands.  It  does  not  state  that  entries  prior  to  1927,  but  uncom- 
pleted, are  subject  to  the  1927  Act.  This  letter  (Circulars  and 
Regulations  of  the  General  Land  Office,  January,  1930,  pages 
715-716)  is  the  document  referred  to  and  further  substantiated 
by  the  decision  on  Allotments  To  Fort  Peck  (and  other)  Indians 
(53  L.D.  538).  at  page  544.  which  states: 

"It  is  also  noticed  that  regulations  of  January  18,  1929 
(Circulars  and  Regulations  of  the  General  Land  Office 
1930,  pp.  715,  716)  providing  for  reservation  of  oil 
and  gas  under  the  Act  of  March  3,  1927  in  homestead 
entries  made  upon  the  Fort  Peck  lands  directed  that 
the  reservation  be  made  only  upon  future  applications, 
and  made  no  such  requirement  as  to  pending  unper- 
fected  entries  at  the  date  of  the  Act,  which  implies  the 
construction  that  something  less  than  a  complete  equit- 
able title  and  vested  right  to  a  patent  constituted  a 
disposal  of  the  land  under  the  Act." 

In  view  of  this  it  is  clear  why  the  Assistant  Commissioner, 
when  he  wrote  the  Register  in  Great  Falls  accepting  the  proof 
submitted  by  Nordwick,  stated  that  the  oil  and  gas  was  to  be 
reserved  onlv  as  to  the  additional  entr\-  and  not  the   160  acres 
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concerned  in  the  appeal.  (Def.  Ex.  64)  Unfortunately,  and 
through  clerical  error,  this  instruction  was  not  followed.  It  is 
also  clear  from  this  that  the  provisions  of  the  final  certificate 
issued  ditl  not  reflect  the  practice  of  the  departmemt  then  in 
force,  but  is  an  example  of  action  taken,  by  inadvertance,  di- 
rectly contrary  to  the  established  practice  and  the  specific  in- 
structions issued  from  Washington,  D.C. 

9.  Departmental  decisions  in  allotment  cases.  The  depart- 
mental decisions  in  Raymond  Bear  Hill,  52  L.D.  688,  (July 
31,  1929)  and  Mineral  Reservations  in  Trust  Patents  for  x\l- 
lotments  to  Fort  Peck  and  Uncompabgre  Ute  Indians,  53  I.D. 
538,  although  concerning  Indian  allotments  only,  are  demon- 
strative of  the  interpretation  given  "undisposed  of"  as  any 
entry  which  renders  the  land  no  longer  subject  to  other  disposal 
or  reservation.  This  is  the  case  with  a  homestead  entry  and  the 
lower  court  was  correct  in  its  assessment  of  the  significance 
of  these  decisions  in  determining  the  administrative  practice 
established  under  the  1927  Act. 

10.  Aduiinistrative  interpretation,  of  long  standing,  is  enti- 
tled to  great  '-aright.  There  are  no  Court  decisions  defining  the 
effect  given  to  "undisposed  of"  in  the  Fort  Peck  laws  or  the 
laws  of  any  other  reser\ation.  But  a  definite  meaning  has 
evolved  through  administrative  effect  given,  and  continued  over 
the  years,  as  applicable  not  onl}-  to  the  land  in  dispute,  but  to 
all  land  similarly  situated.  Although  not  controlling  upon  the 
Courts,  the  decisions  of  the  department  are  entitled  to  great 
weight. 

''Many  thousands  of  acres  have  been  patented  to  indi- 
viduals under  that  interpretation,  and  to  disturb  it  now 
would  be  productive  of  serious  and   harmful   results. 
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The  situation,  therefore,  calls  for  the  application  of  the 
settled  rule  that  the  practical  interpretation  of  an  am- 
biguous or  uncertain  statute  by  the  executive  depart- 
ment charged  with  its  administration  is  entitled  to  the 
highest  respect  and,  if  acted  u^wn  for  a  number  of 
years,  will  not  be  disturbed  except  for  very  cogent 
reasons."  Logan  v.  Davis,  34  S.  Ct.  685,  233  U.S.  613, 
58  L.Ed.  1121. 

See  also:  LaRoque  v.  United  States,  239  U.S.  62, 
64;  60  L.Ed.  150:  36  S.Ct.  23.  McLaren  v.  Fleischer, 
256  U.S.  477,  481 ;  65  L.Ed.  1053  ;  41  S.Ct.  578,  Swen- 
dig  V.  Washington  Water  Power  Company,  265  U.S. 
331;  68  L.Ed.  1040;  44  S.Ct.  499,  United  States  v. 
Minnesota,  270  U.S.  181,  205;  70  L.Ed.  549;  46  S.Ct. 
305,  Norwegian  Nitrogen  Products  Company  v.  United 
States,  288  U.S.  294,  315 ;  77  L.Ed.  807 :  53  S.Ct.  358. 
United  States  v.  Jackson,  280  U.S.  183,  193;  74  L.Ed. 
361 ;  50  S.Ct.  143. 

This  rule  is  of  particular  force  where  the  administrative 
agency  interpreting  it  siX)nsored  or  participated  in  its  drafting 
and  enactment,  as  is  the  case  here.  Blanset  v.  Cardin,  256  U.S. 
319;  326. 

The  rule  is  further  fortified  where  the  administrative  inter- 
pretation has  apparently  been  acquiesced  in  by  Congress  by  its 
failure  to  interrui>t  the  already  settled  interpretation  given  prior 
to  the  amendment  consisting  of  the  1927  Act.  United  States  v. 
Leslie  Salt  Comi>any,  350  U.S.  383,  396:  100  L.Ed.  451:  76 
S.Ct.  424. 

11.  Possible  xcidcsprcad  effect  of  problem  involved:  Also  to 
be  considered  is  the  fact  that  although  this  phase  concerns  only 
160  acres,  a  large  quantity  of  other  lands  may  be  affected  by 
this  same  problem.  In  the  testimony  of  Mr.  Charles  Eggers. 
Superintendent   of   the   Fort   Peck    Indian    Agencv.    before    the 
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Senate  Subcommittee  of  the  Committee  on  Indian  Affairs,  held 
July  23.  1929,  at  Poplar,  Montana,  (page  \232Z),  the  follow- 
ing statement  appears : 

"We  have  147,452  acres  of  land,  homestead  land  on 
this  reser\-ation  yet  that  has  not  been  patented  —  the 
reason  being  that  final  payments  have  not  been  made." 

Reference  is  also  made  to  the  case  of  Fort  Peck  Indians  v. 
United  States,  132  F.Supp.  222,  from  which  it  appears  within 
the  four  fiscal  years  ending  June  30,  1917,  604,885  acres  had 
been  entered.  This  case  will  also  show  the  difficulties  which  the 
entrymen  had  in  paying  for  the  entered  lands,  resulting  in  ex- 
tensions of  time  granted  by  the  Act  of  March  3,  1925  (53  Stat. 
1267,  4  Kappler  507)  and  the  Act  of  June  15,  1926  (44  Stat. 
746,  4  Kappler  559). 

From  all  this  it  appears  that  the  problem  here  concerned  may 
be  common  to  a  very  substantial  amount  of  acreage  lying  within 
the  Fort  Peck  Reservation.  If  all  of  the  entries  outstanding 
were  completed,  with  patents  issuing  without  reservation  of  the 
oil  and  gas  for  the  tribe,  in  conformity  with  the  then  depart- 
mental instructions  and  practice,  they  will  be  affected  by  the 
decision  in  this  case.  A  duty  will  then  presumably  be  imposed 
upon  the  United  States  to  take  action  in  a  \'ery  large  number 
of  cases  to  secure  restoration  of  tribal  ownership  of  the  oil 
and  gas. 

12.  Acts  extending  payment  due  date:  It  is  to  be  noted  that 
the  language  of  the  Act  of  June  15.  1926,  snpra,  recognizes  that 
the  status  of  lands  subject  to  an  existing  entry  is  different  from 
that  existing  with  respect  to  tribal  lands.  Section  2  of  the  act, 
provides  as  follows : 
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"Section  2.  Upon  failure  of  any  i^erson  to  make  com- 
plete payment  of  the  required  amount  within  the  period 
of  any  extension  granted  in  accordance  with  the  pro- 
visions of  this  act,  the  homestead  entry  of  such  i>erson 
shall  be  cancelled  and  the  land  shall  revert  to  the  status 
of  other  tribal  lands  of  the  Fort  Peck  Indian  Reser- 
vation."       (Emphasis  supplied) 

B.  NORDWICK  WAS  NOT  BARRED  BY  LACHES 
OR  ESTOPPED  FROM  CLAIMING  THE  OIL  AND  GAS. 

L  Loiver  Court's  znew  is  correct.  The  lower  court's  treat- 
ment of  the  Appellant's  claim  that  Nordwick  was  barred  by 
laches  and  estopi>ed  is  correct.  The  question  is  one  of  law  rather 
than  fact.  The  departmeu'tal  decisions  referred  to  in  Appellant's 
brief  were  properly  distinguished  by  the  lower  court. 

Issuance  of  the  supplemental  patent  conveying  the  oil  and 
gas  in  the  land  in  suit  only  constituted  conforming  the  record 
to  the  effect  of  the  law  in  force  at  the  time  of  the  original 
patent.  It  corrected  the  error  made  when  the  patent  was  issued 
on  terms  contrary  to  instructions  gi\'en  and  the  practice  then 
established. 

2.  Grant  under  a  patent  is  controlled  by  statute.  It  is  well 
settled  that  the  grant  in  a  patent  is  measured  b_\'  the  statutes 
under  which  it  is  issued.  The  law  inserts  a  reservation  where  the 
s-tatute  requires  it,  even  when  omitted  in  the  patent.  United 
States  V.  Frisbee,  57  F.Supp.  299.  Conversely,  the  law  grants 
what  is  pro\'ided  b}'  statute  even  if  reserved  or  excepted  b}-  the 
terms  of  the  patent.  As  stated  in  Francoeur  v.  Newhouse,  40  V. 
618: 


".  .  .  An  exception  inserted  in  a  patent,  in  express 
terms,  by  the  secretary  of  the  interior,  not  required  or 
authorized  bv  the  statutes,  is  void." 
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See  also:  Burke  v.  Southern  Pacific  Railroad  Company 
234  U.S.  669,  710;  58  L.Ed.  1527;  34  S.Gt.  907,  and 
Cowell  V.  Lanimers,  21  F.  200.208,  and  United  States 
V.  3.08  acres  of  land,  209  F.Supp.  652. 

CONCLUSION 

The    judgment    beluw    relating    to    the    160    acres    shoukl    be 
affirmed. 


Respectfully  submitted, 
Charles  Luedke 
705   Midland  Bank   Bldg. 
Billings,   Montana 

Baxter  Larson 

Wolf   Point,   Montana 

Attorneys  for  Appellees 

Certification 

I  certify  that  in  connection  with  the  preparation  of  this  brief, 
1  have  examined  Rules  18  and  19  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit,  and  that,  in  my  opinion,  the 
foregoing  brief  is  in  full  compliance  with  those  rules. 

Charles  Luedke 
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IN  THE 


United  States  Court  of  Appeals 


FOE  THE   NINTH  CIRCUIT 


No.  20440 


ASSINIBOINE  AND  SIOUX  TRIBES,  Appellants, 

V. 

R.  E.  NORDWICK,  et  ak,  Appellees. 


APPEAL  FEOM  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 
DISTRICT  OF  MONTANA 


REPLY  BRIEF 

This  is  the  position  of  the  Tribes : 

1.  At  the  time  of  the  1927  Act  the  United  States  owned 
the  oil  and  gas  in  trust  for  the  Tribes.     (Tribes'  Br.  2-3.)  ^ 

2.  In  the  1927  Act,  the  United  States  specifically  reserved 
the  oil  and  gas  in  "undisposed  of"  lands  to  the  Tribes. 
There  was  no  savings  clause  for  entrymen.  (See  Tribes' 
Br.  14,  fn.  3.) 

3.  At  the  time  of  the  1927  Act,  the  only  lands  disposed 
of  were  those  where  the  entryman  had  fulfilled  all  statu- 
tory requirements  and  had  thus  earned  his  right  to  the 


1  The    Tribes'    opening    brief    will    be    cited    throughout    as    "  ( Tribes' 
Br.  )." 


(1) 


title.  Until  the  entryman  earned  the  right  to  title,  he  had 
no  rights,  as  against  the  United  States,  either  to  the  sur- 
face or  to  the  oil  and  gas.     (See  infra,  p.  4,  fn.  3.) 

4.  It  was  in  this  frame  of  reference  that  Congress  re- 
served to  the  Tribes  their  own  oil  and  gas  for  leasing, 
rather  than  continue  complete  alienation  under  the  home- 
stead laws.  The  entryman  had  no  right  whatsoever  in  the 
oil  and  gas  before  the  1927  Act  and  received  none  by  virtue 
of  that  Act.  Language  reserving  oil  and  gas  to  the  Tribes 
is  not  language  conferring  rights  in  oil  and  gas  on  entry- 
men. 

5.  The  court  below  has  held  that  the  1927  Act  did  reserve 
the  oil  and  gas  for  the  Tribes  in  lands  entered  before,  but 
not  after  that  Act.  This  decision  necessarily  reads  into 
the  1927  Act  an  intent  by  Congress  to  reserve  only  part  of 
the  Tribes'  oil  and  gas  for  leasing  (i.e.,  post-1927  Act  en- 
tries) and  to  confer  the  remainder  of  the  Tribes'  oil  and 
gas  on  such  pre-1927  Act  entries  as  might,  at  some  future 
date  earn  the  right  to  title.  Nothing  in  the  language,  legis- 
lative history,  or  administrative  construction,  supports  this 
distinction  between  pre-  and  post-1927  Act  entries. 

The  appellees  undertake  to  establish  that  in  the  1927  Act 
Congress  did  intend  to  distinguish  between  pre-1927  and 
post-1927  Act  entries,  did  intend  to  divest  the  Tribes  of 
their  oil  and  gas,  and  did  confer  the  oil  and  gas  on  the 
pre-1927  entryman,  if  and  when  he  earned  title. 

Appellees  do  not  point  to  any  language  in  the  1927  Act 
or  any  legislative  history  to  support  their  position.  They 
avoid  dealing  with  the  1927  Act  as  an  Indian  statute.  They 
endeavor  to  escape  the  public  land  law  definition  of  the 
critical  phrase  ** undisposed  of"  as  meaning  divestiture  of 
title.  They  seek  to  import  the  meaning  of  "undisposed 
of",  as  used  in  other  statutes  where  Congress  was  not  ex- 
ercising its  power  to  withdraw  land  under  entry  from 
public  land  disposition. 


We  deal  with  appellees'  arguments  following  the  order 
of  the  appellees'  brief. 


A.  We  agree  with  the  appellees  that  the  prime  question 
is  the  meaning  of  the  words  "undisposed  of"  in  the  1927 
Act  and  that  the  intent  of  Congress  controls.  We  say  that 
the  1908  Act  and  its  1927  amendment  are  Indian  statutes 
to  be  construed  favorably  to  the  Tribes  in  accordance  with 
the  standards  controlling  the  interpretation  of  such 
statutes.  (Tribes'  Br.  15-17.)  The  appellees  make  no  an- 
swer to  this. 

B.  The  appellees  otfer  no  reason  for  construing  the  1927 
Act  to  divest  the  Tribes  of  part  of  their  oil  and  gas.  They 
suggest  no  reason  why  Congress  should  be  charged  with 
donating  tribal  oil  and  gas  to  entrymen,  who  had  merely 
declared  their  intent  to  acquire  title  but  had  not  fulfilled 
the  conditions  giving  them  the  right  to  title  and  who  had 
no  rights  in  the  lands  as  against  the  United  States  (infra, 
p.  4,  fn.  3).  Appellees  advance  no  reason  why  the  1927 
Act  should  be  construed  to  charge  Congress  with  conferring 
less  protection  on  lands  held  by  the  United  States  in  trust, 
than  to  the  Government's  own  lands.^    (Tribes'  Br.  11-12.) 

It  would  take  unmistakeably  clear  language  to  divest  the 
Tribes  of  their  oil  and  gas  in  favor  of  incipient  entries, 
when  Congress  was  pursuing  the  opposite  policy  with  lands 
of  the  United  States.     There  is  no  such  language.     The 


2  The  Mineral  Leasing  Act  of  1920,  governing  lands  owned  by  the 
United  States,  specifies  that  "Deposits  of  *  *  *  oil  *  *  *  or  gas,  and 
lands  containing  such  deposits  owned  by  the  United  States,  *  •  *  shall 
be  subject  to  disposition"  by  leasing.  (30  U.S.C.  181.)  Minerals  on 
public  land  under  entry  became  subject  to  leasing  as  lands  owned  by  the 
United  States.  It  took  affirmative  statutory  language  to  give  pre-1920 
Act  entrymen  any  relief,  and  that  was  by  way  of  a  preferential  right 
to  lease,  not  a  grant  of  title.  (Section  20  of  the  Mineral  Leasing  Act 
(30  U.S.C.  229).)  Skeen  v.  Lynch,  48  F.2d  1044,  1047  (C.A.  10.  1931) 
certiorari  denied  284  U.S.  633;  Charles  R.  Haupt,  47  L.D.  588,  589  (1920). 


words  "undisposed  of"  are  not  words  to  carry  out  such 
an  intent.  On  the  contrary,  they  are  words  of  broad  scope 
affirmatively  establishing  that  oil  and  gas  owned  by  the 
Tribes  on  the  date  of  the  1927  Act,  were  specifically  re- 
served to  the  Tribes. 

C.  When  Congress  directed  that  the  Tribes'  lands  be 
"disposed  of "  in  Section  7  of  the  1908  Act,  it  used  those 
words  to  mean  complete  alienation.  And  in  Section  8, 
Congress  spelled  out  the  point  at  which  there  was  complete 
alienation — when  the  entryman  satisfied  all  requirements  of 
settlement,  improvement  and  payment  entitling  him  to  a 
patent.  (Tribes'  Br.  3,  10,  38.  )  This  meaning  of  "un- 
disposed of"  did  not  change  when  Congress  used  the  phrase 
in  the  1927  amendment  "specifically  reserving"  oil  and  gas 
in  tribal  lands.  It  meant,  where  title  had  not  yet  been 
earned. 

The  words  "disposed  of"  and  "undisposed  of"  in  Sec- 
tion 7  of  the  1908  Act  and  in  the  1927  Act,  were  simply 
expressive  of  an  ancient  rule  of  public  land  law — that  an 
entryman  acquires  no  rights  against  the  Government  until 
he  has  fulfilled  the  conditions  required  by  the  law,^  and, 
until  that  is  done,  Congress  is  free  to  withdraw  the  land 
from  sale  or  to  grant  it  to  other  parties.  As  noted  by  the 
Supreme  Court,  an  entryman  is  one  who  has  taken  the 


2  In  1870  the  Supreme  Court  characterized  this  as  the  "recognized 
rule  of  action  in  that  [Land]  department."  Frisbie  v.  Whitney,  9  "Wall. 
187,  195-196  (1870).  The  Supreme  Court  repeatedly  reiterated  and 
explicitly  reconfirmed  the  rule.  Hutchings  v.  Low  (Yosemite  Valley 
cases),  15  Wall.  77,  86-88  (1872);  Campbell  v.  Wade,  132  U.S.  34,  37-38 
(1889);  Whitney  v.  Taylor,  158  U.S.  85,  95  (1895).  In  the  last  named 
case,  the  Court  stated  that  a  homestead  entry  "practically  amounts  to 
nothing  more  than  a  declaration  of  intention."  To  the  same  effect,  see 
Eussi^in-American  Packing  Co.  v.  United  States,  199  U.S.  570,  577-.578 
(1905);  Payne  v.  Central  Pacific  R.  Co.,  255  U.S.  228,  234-235  (1921). 
Also,  see  Tribes'  Br.  17-19.  The  homestead  entryman  has  no  right  to  re- 
move timber  from  an  unperfected  entiy  beyond  that  necessary  for  culti- 
vation or  improvement.  Shiver  v.  United  States,  159  U.S.  491,  497-498 
(1895)  ;  or  to  remove  sand  and  gravel,  Litch  v.  Scott,  40  L.D.  467,  469 
(1912).    Certainly  he  had  no  right  to  the  oil  and  gas. 


initial  steps  to  obtain  title  by  future  compliance  with  the 
law.  Until  there  is  compliance  with  the  law  (sec.  8  of  the 
1908  Act),  he  has  no  title.  Payne  v.  Central  Pacific  R.  Co., 
255  U.S.  228,  234-235  (1921) ;  also  cases  cited  in  footnote  3, 
supra.  On  the  date  of  the  1927  Act,  Nordwick  had  taken 
only  the  initial  steps.    He  did  not  earn  title  until  1935. 

D.  The  appellees  do  not  wish  the  Court  to  apply  public 
land  law.  This  is  understandable.  As  noted,  under  public 
land  law,  where  Congress  is  withdrawing  lands  or  granting 
them  to  another,  the  words  ''undisposed  of"  mean  a  di- 
vestiture of  title — a  complete  alienation.  Appellees  do  not 
deny  this.  They  would  avoid  it  by  saying  "We  are  not 
concerned  with  public  land  concepts  *  *  *."  (Appellees' 
Br.  6.)  But  once  the  Tribes'  trust  lands  were  classified 
and  appraised,  public  land  law  governed.  Section  7  of  the 
1908  Act  specified  that  the  Tribes'  lands  ''shall  be  disposed 
of  under  the  general  provisions  of  the  homestead,  desert- 
land,  mineral  and  townsite  laws  of  the  United  States, 
*  *  *."  Section  8  explicitly  required  the  entryman  to  com- 
ply "with  all  the  requirements  of  the  homestead  law  *  *  *" 
as  one  of  the  requisites  to  earning  title.  (Tribes'  Br.  3,  36, 
38.)  Those  are  public  land  laws  administered  by  the  Gen- 
eral Land  Office,  later  the  Bureau  of  Land  Management. 
They  controlled  the  rights  of  entrymen,  including  Nord- 
wick. The  point  at  which  the  Tribes'  lands  were  "disposed 
of"  under  the  homestead,  desert-land,  mineral  and  town- 
site  laws  must  be  tested  by  public  land  law  concepts.  Ap- 
pellees cannot  escape  this. 

E.  Appellees  are  silent  on  the  point  that  the  1908  Act 
and  the  1927  Act  are  Indian  statutes  and  must  be  construed 
as  Indian  statutes  so  far  as  the  Tribes'  rights  are  con- 
cerned. (Tribes'  Br.  15-17.)  Appellees  are  driven  to  ad- 
vise the  Court  to  forget  about  Indian  law  and  public  land 
law  and  to  interpret  the  1927  Act  on  the  basis  of  how  "dis- 
posed of"  or  "undisposed  of"  was  used  in  cases  involving 
commercial  contracts,  wills,  tax  statutes  and  the  like.  (Ap- 
pellees' Br.  5.) 


II 

A.  Appellees  advance  the  arg-ument  that  the  use  of  the 
words  "undisposed  of "  in  Section  11  of  the  1908  Act,  estab- 
lishes that  the  same  phrase  did  not  mean  divestiture  of 
title  when  used  in  a  totally  different  context  nineteen  years 
later  in  the  1927  Act.  (Appellees'  Br.  8-9.)  Legislation 
cannot  correctly  be  construed  in  this  fashion.  Words  must 
be  read  and  interpreted  in  the  context  of  the  objective  Con- 
gress sought  to  accomplish.  Securities  S  Exch.  Com.  v. 
Joiner  Leasing  Corp.,  320  U.S.  344,  350-351  (1943).  They 
are  not  mechanically  transferable  from  one  statute  to 
another,  or  between  sections  of  the  same  statute. 

Section  11  of  the  1908  Act,  unlike  the  1927  Act,  was  de- 
signed for  the  sale  of  land,  not  the  withdrawal  of  land  from 
sale.  Section  11  used  both  "undisposed  of"  and  "unsold" 
in  the  same  sentence  and  treated  both  as  meaning  ' '  unsold. ' ' 
In  the  same  sentence.  Section  11  specified  that  lands  "un- 
disposed of"  at  the  end  of  five  years  were  to  be  "sold" 
to  the  highest  bidder  with  a  minimum  price  of  $1.25  per 
acre,  while  lands  "unsold"  at  the  end  of  ten  years  were  to 
be  "sold"  to  the  highest  bidder,  without  any  minimum. 
Read  in  context  with  the  purpose  of  Section  11,  it  is  plain 
that  "undisposed  of"  for  five-year  lands  and  "unsold"  for 
ten-year  lands  were  used  synonymously.  Congress  was 
dealing  with  unsold  lands  in  both  instances.  This  was  the 
administrative  construction  announced  in  1918.  Lands 
Within  Former  Fort  Peck  Reservation,  46  L.D.  380  (1918). 
(Appellees' Br.  9-11.) 

The  objective  of  the  1927  Act  was  completely  foreign  to 
that  of  Section  11  of  the  1908  Act.  The  1927  Act  was  de- 
signed to  retain  the  tribal  oil  and  gas  for  disposal  by  lease. 
In  the  1927  Act,  the  United  States  was  simply  extending  to 
trust  land,  the  same  leasing  policy  it  had  adopted  for  its 
own  public  land  through  the  Mineral  Leasing  Act  of  1920. 
(Tribes'  Br.  11-12;  supra,  fn.  2.) 

The  phrase  "undisposed  of"  must  be  tested  against  this 


background,  coupled  with  the  fact  that  the  oil  and  gas  was 
trust  property  belonging  to  the  Tribes  on  the  date  of  the 
1927  Act.  So  tested,  there  is  nothing  to  support  the  view 
that  Congress  used  the  phrase  ** undisposed  of"  in  the 
1927  Act  as  a  means  of  reserving  part  of  the  Tribes'  oil 
and  gas  for  leasing  (post-1927  Act  entries)  and  of  donating 
the  rest  of  the  Tribes'  oil  and  gas  to  those  pre-1927  Act 
entrymen,  who  at  some  future  date  might  earn  the  right  to 
title.     (Tribes'  Br.  24-27.) 

B.  In  the  same  tenor,  appellees  refer  to  the  phrases  "un- 
disposed of"  and  "disposed  of"  in  two  other  statutes,  one 
the  Appropriation  Act  of  August  1,  1914,  c.  222,  sec.  9,  38 
Stat.  582,  the  other,  the  Act  of  February  27,  1917,  c.  133,  39 
Stat.  944,  30  U.S.C.  86-89.  (Appellees'  Br.  11-13.)  Both 
deal  with  the  disposition  of  land,  not  with  the  power  to 
withdraw  land  from  disposition  exercised  in  the  1927  Act. 

The  1914  Act  permitted  allotments  to  Fort  Peck  Indians 
from  "undisposed  of"  "surplus"  lands.  Again,  in  con- 
text with  the  legislative  scheme,  it  would  be  irrational  to 
say  Congress  intended  to  dispossess  entrymen  in  order  to 
permit  Indians  to  select  from  lands  under  entry.  But  that 
meaning  of  "undisposed  of"  cannot  be  imported  into  the 
1927  Act,  designed  to  remove  the  Tribes'  own  oil  and  gas 
from  disposition  except  by  leasing.  The  reservation  of  oil 
and  gas  for  leasing,  did  not  and  could  not  create  any  con- 
flicts, or  in  any  manner  affect  any  rights  of  the  entryman, 
possessory  or  otherwise.  (See  Tribes'  Br.  27.) 

C.  The  1917  Act  invoked  by  appellees  simply  has  no  ap- 
plication. (Appellees'  Br.  12-13.)  The  1917  Act  was  a 
statute  of  general  application  permitting  "surplus"  Indian 
land  which  was  classified  as  coal,  and  not  otherwise  "dis- 
posed of,"  to  be  opened  to  agricultural  entry  with  the  coal 
reserved  to  the  United  States.  The  administrative  con- 
struction on  which  appellees  rely  did  not  turn  on  the  mean- 
ing of  "disposed  of"  but  on  the  familiar  principle  of  statu- 
tory construction  that  a  special  statute  (1908  Act  for  Fort 
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Peck)   controls  over  a  general  statute   (1917  Act  for  all 
Indian  reservations).     (See  Tribes'  Br.  27-28.) 

D.  The  appellees  refer  to  the  legislative  history  of  the 
1927  Act.  (Appellees'  Br.  13-14.)  Appellees  would  make 
much  of  the  change  from  "not  disposed  of"  in  the  bill  as 
introduced,  to  "undisposed  of"  in  the  bill  as  enacted  into 
law.  The  change  had  no  significance  whatsoever.  Nothing 
in  the  legislative  history  lends  credence  to  appellees'  sug- 
gestion that  the  change  was  deliberately  made  to  insure 
that  "undisposed  of "  in  the  1927  Act  would  have  the  same 
meaning  as  "undisposed  of"  in  the  sale  provisions  of 
Section  11  of  the  1908  Act,  or  in  the  allotment  provisions 
of  the  1914  Appropriation  Act. 

The  important  thing  is  that,  as  confirmed  by  legislative 
history,  the  dominating  purpose  of  the  1927  Act  was  to  halt 
alienation,  except  by  lease,  of  the  oil  and  gas  interests 
owned  by  the  Tribes.  (Tribes'  Br.  11-15.)  And  on  the 
date  of  the  1927  Act  the  Tribes  owned  the  oil  and  gas  in  all 
land  under  entry  where  the  entryman  had  not  earned  the 
right  to  title.  This  includes  the  land  in  suit.  {Supra,  p. 
4,  fn.  3.) 

E.  Appellees  overstate  the  instructions  contained  in  a 
letter  of  January  18,  1929,  from  the  Commissioner  of  the 
General  Land  Office  to  the  local  register.  Appellees  er- 
roneously recite  that  the  "letter  states  that  the  reservation 
of  oil  and  gas  provided  by  the  1927  Act  is  to  be  effective  to 
only  future  applications  for  homestead  entries  on  Fort 
Peck  lands."     (Emphasis  supplied.)     (Appellees'  Br.  14.) 

The  Commissioner's  letter  is  set  out  in  Circulars  and 
Regulations  of  the  General  Land  Office,  pp.  715-716  (GPO 
1930).  From  the  text  of  the  letter  it  appears  that  instruc- 
tions had  earlier  been  issued  ' '  requiring  that  all  homestead 
entries  embracing  Fort  Peck  lands  be  made  subject  to  the 
provisions ' '  of  the  1927  Act,  but  that  the  local  register  had 
not  received  those  instructions.  Accordingly,  the  1929 
letter  instructed  the  register  that:  "In  the  future  in  all 
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applications  for  homestead  entries  of  Fort  Peck  lands  or 
applications  for  reinstatement  of  cancelled  entries  of  such 
lands,  you  will  require  the  applicant  to  file  a  consent  to 
the  reservation  of  the  oil  and  gas  to  the  Fort  Peck  In- 
dians *  *  *."     (Emphasis  supplied.) 

The  instructions  related  to  prospective  applications.  They 
did  not,  as  appellees  advise  the  Court,  say  that  the  1927 
reservation  was  to  be  effective  ''only"  as  to  future  ap- 
plications. The  instructions  directed  the  register  to  re- 
quire that  applicants  for  entry  who  filed  after  the  1927  Act, 
consent  to  a  reservation  of  oil  and  gas  to  the  Tribes.  The 
instructions  also  meant  that  the  same  consent  was  to  be 
obtained  when  post-1927  Act  applications  were  made  for 
reinstatement  of  a  cancelled  entry. 

The  appellees  read  too  much  into  the  letter  of  instruc- 
tion. And  the  same  is  true  of  the  obiter  dictum  in  53  I.D. 
544  (quoted  by  the  appellees  (Br.  14) ),  uttered  by  Interior's 
Solicitor  to  bolster  his  opinion  in  support  of  an  Indian 
allotment.  The  instructions  were  dealing  with  applica- 
tions for  homestead  entries  in  futuro.  The  substantive 
question  of  whether  oil  and  gas  were  included  or  excluded 
from  past  entries  was  not  present.  There  was  no  occasion 
to  instruct  with  respect  to  such  entries.  In  these  circum- 
stances, there  is  no  warrant  for  treating  the  1929  letter  as 
administrative  recognition  of  title  to  the  oil  and  gas  in 
pre-1927  Act  unperfected  entries. 

If  the  appellees'  analysis  of  the  1929  instructions  were 
right,  all  pre-1927  entrymen  would  have  been  given  the 
oil  and  gas.  We  know  this  was  not  done.  The  case  at  bar 
is  an  instance  in  point.  Nordwick's  patent  reserved  the 
oil  and  gas  to  the  Tribes  (PL  Ex.  53).  That  was  the  ad- 
ministrative construction  and  practice.  Significantly,  the 
court  below  makes  no  reference  to  the  1929  letter. 

F.  Similarly,  appellees  read  too  much  into  the  letter  of 
March  29,  1930  from  the  General  Land  Office  (Ex.  64)  ad- 
vising the  register  and  receiver  of  the  local  land  office  to 
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note  on  the  final  certificate  that  oil  and  gas  in  the  80  acres 
adjudicated  below  was  reserved  to  the  Tribes.  (Appellee's 
Br.  2,  14-15.)*  The  letter  is  silent  as  to  a  similar  reserva- 
tion for  the  160  acres  in  suit.  Appellees  overstate  the  con- 
tents of  the  letter  and  convey  the  erroneous  impression 
that  the  letter  affirmatively  instructed  that  oil  and  gas  "was 
to  be  reserved  only  as  to  the  additional  entry  [80  acres] 
and  not  the  160  acres  concerned  in  the  appeal."  (Emphasis 
supplied.)     (Appellees'  Br.  14-15.) 

The  ultimate  fact  is  that  the  final  certificate  and  patent 
did  reserve  the  oil  and  gas.  The  patent,  the  conclusive  in- 
strument of  title,  was  issued  in  Washington  where  policy 
and  administrative  construction  are  established  (Ex.  53). 
There  is  no  warrant  for  appellees'  assertion  that  the  reser- 
vation of  oil  and  gas  in  the  final  certificate  and  patent,  came 
about  "through  clerical  error."  (Appellees'  Br.  15.) 
There  is  no  basis  for  contending  the  patent  did  not  reflect 
the  administrative  position.  Indeed,  Nordwick  was  satis- 
fied and  made  no  complaint  until  after  twenty  years,  when 
the  land  appeared  to  be  valuable  for  oil  and  gas.  (Tribes' 
Br.  4,  34-35.) 

G.  Appellees  advance  the  allotment  cases  as  evidencing 
that  "undisposed  of"  means  land  not  subject  to  entry. 
(Appellees'  Br.  15.)  Those  cases  establish  the  opposite. 
(Tribes'  Br.  28-32.)  They  stand  for  the  proposition  that 
one  who  wishes  to  obtain  title  to  federal  land,  must  fulfill 
all  the  requisites  of  the  law  before  the  right  to  title  vests 
in  him.     (See  supra,  p.  4,  fn.  3.) 

Each  allotment  case  presented  the  question  of  whether 
the  oil  and  gas  passed  to  the  allottee,  or  was  reserved  to 
the  Tribes,  under  the  1927  Act.  The  answers  depended 
on  whether  the  land  was  "undisposed  of"  on  the  effective 
date  of  the  allotment.    Here  the  difference  between  a  public 


*  Appellees  complain  that  the  Tribes  omitted  reference  to  this  letter 
in  their  opening  statement  (Appellees'  Br.  2).  But  appellees  fail  to 
note  that  the  letter  was  quoted  and  discussed  where  it  fitted  into  the 
Tribes'  argTiment.     (Tribes'  Br.  21.) 
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land  entry  and  an  allotment  comes  into  play.  An  entry 
is  the  initial  step  of  one  who  wishes  to  obtain  the  title 
to  public  land  by  future  compliance  with  the  law.  Upon 
full  compliance  with  the  law,  the  entryman  earns  the  right 
to  title.  Between  the  initial  and  concluding  steps,  the  land 
is  undisposed  of  and  subject  to  Congressional  withdrawal 
or  grant  to  another.     (See  supra,  p.  4,  fn.  3.) 

In  the  case  of  an  allotment,  the  land  is  disposed  of  when 
an  Indian  makes  his  selection  in  the  field  and  the  selection 
is  recorded  on  the  allotment  schedule.  At  that  point  the 
Indian  has  done  all  required  of  him  and  the  right  to  title 
to  the  allotment  is  vested  in  him.  In  appellees'  words,  it 
is  the  equivalent  of  the  ''homestead  entryman  who  has 
made  full  payment  and  final  proof."  (See  Tribes'  Br.  30, 
fn.  6.) 

The  Secretary  applied  this  principle  to  the  allotment 
cases.  An  allotment  of  irrigable  land  selected  and  ap- 
proved before  the  1927  Act,  carried  the  oil  and  gas  with  it. 
An  allotment  of  grazing  land  selected  and  approved  after 
the  1927  Act  was  subject  to  oil  and  gas  in  the  Tribes.  Ray- 
mond Bear  Hill,  52  L.D.  688  (1929).  (Tribes'  Br.  28-29.) 
An  allotment  selected  and  recorded  on  the  allotment  sched- 
ule before  the  1927  Act,  carried  the  oil  and  gas  with  it  even 
though  the  schedule  was  approved  after  the  1927  Act,  53 
LD.  538,  544.     (Tribes'  Br.  30-31.) 

In  short,  oil  and  gas  did  not  pass  until  the  Indian  had 
done  all  required  of  him  by  law  to  receive  title  to  the  allot- 
ment. The  equivalent  in  the  case  of  an  entryman  is  spelled 
out  in  Section  8  of  the  1908  Act  (Tribes'  Br.  38) :  ''  *  *  * 
and  when  an  entryman  shall  have  complied  with  all  the 
requirements  of  the  homestead  law  and  shall  have  sub- 
mitted final  proof  *  *  *  and  shall  have  made  all  required 
payments  aforesaid,  he  shall  be  entitled  to  a  patent  for 
the  lands  entered:  *  *  *."  Nordwick  did  not  comply  with 
those  requirements  until  1935, — eight  years  after  the  1927 
Act  removed  the  oil  and  gas  from  disposition,  except  by 
leasing. 
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H.  We  take  no  issue  with  the  rules  of  law  governing 
the  weight  to  be  given  the  administrative  construction  of 
a  statute.  (Appellees'  Br.  15-16.)  But,  administrative 
construction  supports  the  Tribes'  not  appellees',  position. 
In  this  case,  the  Land  Office  contemporaneously  construed 
the  1927  Act  to  reserve  the  oil  and  gas  to  the  Tribes.  The 
Land  Office  title  report  on  the  land  in  suit,  the  final  certifi- 
cate and  the  patent  all  reserved  oil  and  gas  to  the  Tribes. 
(Tribes'  Br.  20-21.)  There  is  nothing  to  indicate  this  was 
the  exception  and  not  the  rule. 

In  1956,  the  Assistant  Solicitor,  Department  of  the  In- 
terior, expressed  the  Department's  position,  namely  that 
the  land  in  suit  was  undisposed  of  on  the  date  of  the  Act. 
The  Bureau  of  Land  Management  in  the  ex  parte  proceed- 
ing, issued  Nordwick  a  supplemental  patent  to  the  oil  and 
gas,  in  violation  of  the  advice  of  the  Assistant  Solicitor 
acting  in  the  exercise  of  power  delegated  by  the  Secretary 
of  the  Interior.  The  motivation  for  this  singularly  uncon- 
formable action  by  a  subordinate  Bureau  of  the  Depart- 
ment remains  inexplicable.  Certainly,  this  action  could 
not  have  been  accomplished  except  ex  parte.  If  the  Tribes 
had  been  parties  to  the  proceedings,  an  appeal  to  the  Sec- 
cretary  would  have  exposed  the  Bureau's  action.  Nord- 
wick was  the  moving  party  in  that  ex  parte  decision.  Yet, 
the  appellees  are  silent  on  the  matter,  just  as  they  are 
silent  on  the  administrative  position  expressed  in  the  As- 
sistant Solicitor's  1956  memorandum  opinion.  (See  Tribes' 
Br.  21-22.) 

ni 

The  appellees  undertake  to  raise  a  false  alarm  by  assert 
ing,  without  any  proof  whatsoever,  that  a  large  quantity 
of  other  lands  may  be  affected.  (Appellees'  Br.  16-17.) 
The  same  contention  was  rejected  below  when  made  with 
respect  to  the  80  acres  entered  after  the  1927  Act.  This 
is  not  a  ground  for  divesting  the  Tribes  of  their  property. 
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Mr.  Nordwick  was  an  agricultural  entryman.  He  took  title 
in  1935  subject  to  oil  and  gas  in  the  Tribes.  He  made  no 
complaint  or  protest  until  after  the  land  was  deemed  valu- 
able for  oil  and  gas,  some  twenty  years  later.  Through 
the  inexplicable  ex  'parte  proceedings,  an  exception  violat- 
ing established  law,  was  unlawfully  carved  out  for  him. 
(Tribes'  Br.  4-6,  33-35.) 

Common  sense  dictates  there  is  no  substance  to  appel- 
lees' assertion  of  "widespread  affect".  First,  where  the 
entryman  earned  his  right  to  title  prior  to  the  1927  Act, 
oil  and  gas  were  not  reserved  to  the  Tribes.  The  land  was 
first  opened  to  entry  on  May  1,  1914,  Presidential  Proc- 
lamation of  July  25,  1913,  38  Stat.  1952.  It  seems  fair  to 
assume  that  title  to  most  of  the  land  was  earned  in  the 
thirteen  years  between  May  1,  1914  and  the  1927  Act. 

Second,  a  large  number  of  entries  were  made  under  the 
Stock-Eaising  Homestead  Act  of  December  29,  1916,  c.  9, 
30  Stat.  862,  as  amended,  43  U.S.C.  291  et  seq.  Under 
Section  9  of  that  Act  (43  U.S.C.  299),  all  minerals  were 
reserved  to  the  United  States.  Entrymen  under  that  Act 
could  not  get  title  to  the  Tribes'  oil  and  gas,  even  if  there 
had  been  no  1927  Act.  Sheen  v.  Lynch,  48  F.2d  1044  (C.A. 
10,  1931),  certiorari  denied  284  U.S.  633;  Devearl  W.  Di- 
moncl,  62  I.D.  260,  261-262  (1955).  Since  the  United  States 
was  acting  as  trustee  for  the  Tribes,  minerals  in  stock- 
raising  homesteads  were  held  for  the  benefit  of  the  Tribes. 
Ownership  of  Minerals — Patented  Indian  Lands,  59  I.D. 
393,  395  (1947) ;  B.  Leslie  Zaerr,  Montana  014651  (Septem- 
ber 3,  1957)   (Gower  Federal  Service,  BLM-1957-126.)'' 


^  All  surplus  lands  at  Fort  Peck  were  withdrawn  from  all  forms  of 
sale  or  disposal  by  Secretarial  order  of  September  19,  1934.  Restoration 
of  Lands  Formerly  Indian  to  Tribal  Ownership,  54  I.D.  559,  563  (1934) ; 
B.  Leslie  Zaerr,  Montana  014651,  (September  3,  1957)  (Gower  Federal 
Service,   BLM-1957-126). 

Since  Gower's  Service  may  not  be  available  to  the  Court,  excerpts 
from  the  opinion  in  the  Zaerr  case  are  set  out  in  the  Appendix,  p.  15, 
and  three  copies  of  the  opinion  are  being  lodged  with  the  clerk.  The 
decision  also  evidences  the  clear  understanding  of  the  Bureau  of  Land 
Management  of  the  nature  of  the  Tribes'  interest  in  the  oil  and  gas. 
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Without  a  complete  examination  of  the  title  to  all  Fort 
Peck  lands  there  is  no  way  of  saying  with  certainty  that 
there  are  no  other  instances  where  oil  and  gas  should  have 
been,  but  were  not,  reserved  to  the  Tribes.  Following  Mr. 
Nordwick's  ex  -parte  success  in  obtaining  a  supplemental 
patent  for  the  oil  and  gas  in  1955,  at  least  one  other  appli- 
cation was  filed  similarly  seeking  the  oil  and  gas  in  a  home- 
stead entry.  Karge,  GF  074447.  That  application  is  be- 
ing held  in  suspense  by  the  Department  of  the  Interior 
pending  the  final  outcome  of  this  case.  The  undersigned 
has  made  inquiry  of  the  Bureau  of  Land  Management  and 
has  been  advised  that  the  Karge  application  is  the  only  one 
on  file. 

Conclusion 

That  part  of  the  judgment  below,  here  on  appeal,  should 
be  reversed  with  instructions  as  noted  in  the  conclusion  of 
our  opening  brief. 

Respectfully  submitted, 

MaBVIN   J.    SONOSKY, 

1225— 19th  Street,  N.  W., 
Washington,  D.  C.  20036, 
Attorney  for  the  Appellants. 
Of  Counsel: 

John  M.  Schiltz,  Esquire, 
Electric  Building, 
Billings,  Montana. 

April  1966. 

Certification 

I  certify  that  in  connection  with  the  preparation  of  this 
brief,  I  have  examined  Rules  18  and  19  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  and  that,  in  my 
opinion,  the  foregoing  brief  is  in  full  compliance  with  those 

Marvin  J.  Sonosky. 
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APPENDIX 

Excerpt  From  Decision  of  the  Bureau  of  Land 
Management 

B.  Leslie  Zaerr — Montana  014651 — September  3,  1957 

Manager's  Decision  Affirmed 

Mr.  B.  Leslie  Zaerr  has  appealed  to  the  Director  of  the 
Bureau  of  Land  Management  from  a  decision  of  the  Act- 
ing Manager  of  the  Billings,  Montana,  Land  Office,  In  that 
decision,  dated  June  13,  1955,  Mr.  Zaerr 's  offer  to  lease 
for  oil  and  gas  was  rejected  because  the  land  is  withdrawn 
by  the  order  of  September  19,  1934  and  is  in  the  Fort  Peck 
Indian  Reservation. 

This  land  was  originally  a  part  of  the  surplus  lands  of 
the  Fort  Peck  Indian  Reservation,  and  was  made  subject 
to  disposal  under  the  general  provisions  of  the  homestead, 
desert  land,  mineral  and  town-site  laws  of  the  LTnited  States 
by  the  Act  of  May  30,  1908  (35  Stat.  558).  Until  disposed 
of  according  to  law,  the  land  remained  the  property  of  the 
Indians.  Ash  Sheep  Company  v.  United  States,  252  U.S. 
159  (1920).  When  sold,  the  proceeds  of  the  sale  were  re- 
quired to  be  deposited  to  the  Treasury  to  the  credit  of  the 
Indian  Tribe.  It  was  the  intention  of  this  statute  that  the 
United  States  should  act  as  trustee  for  the  Indians.  The 
equitable  title  to  the  land  was  therefore  vested  in  the  In- 
dians, subject  to  the  trusteeship  of  the  United  States. 

The  particular  tract  embraced  within  the  appellant's  of- 
fer to  lease  was  patented  pursuant  to  the  Stockraising 
Homestead  Act  of  December  29,  1916,  43  U.S.C,  1952  ed., 
sees.  291-301.  The  patent  reserved  to  the  United  States 
the  minerals  in  the  land,  together  with  the  right  to  pros- 
pect for,  mine,  and  remove  the  minerals. 

The  appellant  contends  that  the  land  ceased  to  be  within 
the  Fort  Peck  Indian  Reservation  at  the  time  it  was 
patented,  and  that  the  reservation  of  minerals  was  not  for 
the  benefit  of  the  tribe,  but  for  the  benefit  of  the  United 
States,  which  can,  therefore,  dispose  of  the  minerals  in 
accordance  with  the  applicable  laws. 
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The  Act  of  May  30,  1908,  supra,  contains  no  indication 
of  an  intent  to  extinguish  the  interest  of  the  Indians  in 
the  mineral  estate.  On  the  contrary,  section  12  of  the  Act 
provides  that  the  surplus  lands  of  the  Fort  Peck  Reserva- 
tion shall  be  subject  to  exploration,  location  and  purchase 
under  the  general  provisions  of  the  United  States  mineral 
and  coal  land  laws,  and  section  13  provides  that  the  United 
States  shall  act  as  trustee  for  the  Indians,  and  pay  over 
to  them  the  proceeds  received  from  the  sale  of  the  land. 

It  is  therefore  clear  that  Congress  intended  the  United 
States  to  hold  the  title  to  the  surface  and  to  the  underlying 
minerals  in  trust  for  the  Indians.  Since  the  beneficial  in- 
terest of  the  Indians  could  be  terminated  only  by  or  under 
authority  of  the  Congress,  the  reservation  of  minerals  to 
the  United  States  contained  in  the  patent  issued  under  the 
Stockraising  Homestead  Act,  supra,  must  be  regarded  as 
inuring  to  the  benefit  of  the  Indians.  Cf.  Margaret  Stepp, 
60  I.  D.  174  (1948).  In  other  words,  legal  title  to  the 
minerals  underlying  the  patented  land  remained  in  the 
United  States,  and  the  beneficial  title  remained  in  the 
Indians.  Cf.  Oivnership  of  Minerals  in  Patented  Lands 
Within  the  Uintah  and  Ouray  Indian  Reservation,  Utah, 
59  I.  D.  393  (1947). 

The  Mineral  Leasing  Act  of  1920,  pursuant  to  which  the 
present  application  was  filed,  authorizes  the  issuance  of 
oil  and  gas  leases  on  ''lands  *  *  *  owned  by  the  United 
States."  (30  U.  S.  C.  1952  ed.,  sec.  181.)  *  *  *  The  land 
here  involved  is  thus  not  land  ' '  owned  by  the  United  States, " 
since  any  proceeds  derived  from  the  lease  of  the  minerals 
must  be  deposited  to  the  credit  of  the  Indians  of  the  Fort 
Peck  Reservation.  The  Mineral  Leasing  Act  of  February 
25,  1920,  is  therefore  not  applicable  to  the  land  embraced 
within  the  appellant's  offer  to  lease,  and  the  offer  was 
properly  rejected. 

The  surplus  lands  of  the  Fort  Peck  Indian  Reservation 
were  temporarily  withdrawn  from  all  forms  of  sale,  dis- 
posal or  leasing  by  order  of  the  Secretary  dated  September 
19, 1934.  (54  I.  D.  559,  563.)  The  purpose  of  the  withdrawal 
was  to  enable  the  Bureau  of  Indian  Affairs  to  give  appro- 
priate consideration  to  the  matter  of  permanent  restora- 
tion of  the  lands  to  tribal  ownership,  as  provided  by  the 
Act  of  June  18,  1934,  25  U.  S.  C,  1952  ed.,  sec.  461  et  seq. 
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By  its  terms,  the  withdrawal  was  to  apply  to  "lands  the 
proceeds  of  which,  if  sold,  would  be  deposited  in  the  Treas- 
ury of  the  United  States  for  the  benefit  of  the  Indians." 
Since  the  Indians  were  the  beneficial  owners  of  the  minerals 
reserved  to  the  United  States  in  patents  issued  pursuant 
to  the  Stockraising  Homestead  Act,  supra,  the  withdrawal 
was  effective  as  to  those  mineral  rights,  also.  Cf.  Solicitor's 
Opinion,  M-36142  (October  29,  1952). 
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IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


No.  20440 
ASSINIBOINE  AND  SIOUX  TRIBES,  Appellants 

V. 

.  R.  E.  NORDWICK,  ET  AL. ,  Appellees 


APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  MONTANA 


MEMORANDUM  FOR  THE  UNITED  STATES 


This  memorandum  Is  filed  in  response  to  the  Court's 
r  of  July  7,  1966,  requesting  the  views  of  the  United 
es  with  respect  to  the  proper  construction  of  the  Act  of 
h   3,  1927,  44  Stat.  1401,  as  applied  to  the  facts  of  this 

The  issue  is  the  rights  to  oil  and  gas  in  the  tract 
and  granted  to  Nordwick,  appellees*  predecessor  in  title, 
land  was  formerly  part  of  the  Fort  Peck  Indian  Reservation 
ontana  beneficially  owned  by  the  Assiniboine  and  Sioux 
es.  That  grant  was  made  in  1935  under  the  homestead  laws. 


i<l 
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The  original  application  to  enter  under  the  homestead  laws  wi 

£iled  on  January  24,  1923.  Final  proof  o£  compliance  was  fi] 

in  1929,  and  final  payment  was  made  in  1935  when  the  final  ci| 

1/ 
tificate  was  approved  and  patent  issued.    The  Act  o£  March 

1927,  44  Stat.  1401,  reserved  "the  oil  and  gas  in  the  tribal ^L 

lands  undisposed  of  on  the  date  of  approval  of  this  Act"  to 

the  Indians  having  tribal  rights  on  said  reservation.  Reject 

ing  the  claim  of  the  plaintiff  tribes,  the  district  court  heli 

that  this  land  had  been  disposed  of  within  the  meaning  of  thc^ 

1927  Act  at  the  date  it  was  passed  and,  hence,  the  mineral 

reservation  was  improper.  ..^^ 

It  is  the  view  of  the  United  States  that  this  ruli4 

2/ 
was  erroneous.    By  memorandum  of  March  23,  1956,  the  Assistlu 

Solicitor,  Branch  of  Minerals  of  the  Department  of  the  Inter Jiii 

advised  the  Bureau  of  Land  Management  that  this  land  was  "uncj 

posed  of"  when  the  Act  of  March  23,  1927,  became  law  (Plaintl 

Exhibit  No.  61) .  Citations  were  given  to  the  effect  that  "dJ|L 

posal"  means  alienation  of  title.  The  Department  of  the  Intel 


JL/  The  original  patent  specifically  reserved  the  minerals. 

ever,  that  reservation  was  eliminated  in  a  supplemental  (|^ 
issued  May  9,  1956. 

IJ  We  express  a  view  only  as  to  the  issue  here  presented,  i.!^ 
the  meaning  of  the  1927  Act.  Of  course,  other  issues  as  j: 
the  rights  between  the  United  States  and  the  Indians,  for  extii] 
as  to  when  liability  occurs  for  the  purposes  of  the  Indian  Clii 
Commission  Act,  present  different  problems  and  different  com;, 
erations . 
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eres  to  this  view  (see  letter  attached  as  Appendix  >0,  and 
19   Department  concurs.  A  recent  application  of  the  principle 
iit  a  statute  "must  be  liberally  construed  in  favor  of  the 
liinole  Tribe  and  all  doubtful  expressions  therein  resolved 

favor  of  the  Seminole  Tribe"  is  Maryland  Cas.  Co.  v.  Citizens 
|:'l  Bank  (C.A.  5,  No.  21992,  May  13,  1966),  printed  in  Appen- 


c  B.  infra. 

No  reason  appears  why  Congress  should  be  considered 
have  exercised  less  than  all  of  the  authority  it  possessed 
reserve  minerals  for  the  Indian  Tribes. 

Respectfully  submitted, 

tt 

EDWIN  L.  WEISL,  JR., 

Assistant  Attorney  General. 

ROGER  P.  MARQUIS, 

Attorney,  Department  of  Justice, 
Washington,  D.  C,  20530. 

GUST  1966 


UNITED  STATES  v^ 

Your  reference: 

DEPARTMENT  OF  THE  INTERIOR 

QfFKqg  OF  THE  SOLICITOR  RPM:SBH 

WASHINGTON.  D.C.     20240  90-2-0-609 


Hon.  Edwin  L.  Weisl,   Jr.  JUL  2  7  196B 

Assistant  Attorney  General 

Land  &  Natural  Resources  Division 

Department  of  Justice 

"Washington,   D.   C.   20530 

Dear  Mr.  Weisl: 

This  replies  to  your  letter  of  July  12,  I966,  concerning  Asslniboine 
and  Sioux  Tribes,  et  al.  v.  R.  E.  Nordvick,  et  al.,  No.  20,i4-iK),  in  the 
Court  of  i^peals  for  the  Ninth  Circuit,  which  requested  our  views  on 
the  proper  construction  of  the  Act  of  March  3,  I927,  kk   Stat,  li+01. 

The  question  "before  the  court  is  whether  surplus  Fort  Peck  tribal 
land  which  was  the  subject  of  a  homestead  entry  under  the  Act  of 
May  20,  I908,  35  Stat.  558,  which  entry  was  unperfected  when  the  Act 
of  March  3>  192?  became  effective,  was  undisposed  of  within  the  meaning 
of  the  1927  Act  so  that  oil  and  gas  underlying  it  was  reserved  for  the 
benefit  of  the  Indian  tribes.  A  supplemental  patent  fot   the  oil  and  gas 
underlying  appellees*  homestead  was  granted,  notwithstanding  two  opinions 
of  the  Solicitor's  Office  that  such  patent  should  not  issue.  We  are 
of  ■  le  view  that  these  opinions  were  correct. 

We  think  that  surplus  tribal  land  upon  which  an  unperfected  homestead 
entry  had  been  made  were  "undisposed  of"  within  the  meaning  of  section  1 
of  the  1927  Act.  The  memorandum  opinion  of  the  Assistant  Solicitor, 
Branch  of  Minerals,  dated  March  23,  I956,  a  copy  of  which  is  enclosed, 
properly  concludes  that  under  the  public  land  laws  "disposal"  means 
the  alienation  of  title  and  that  anything  less  does  not  amount  to 
"disposal"  within  the  meaning  of  the  I927  Act  as  applied  to  the  circum- 
stances of  this  case. 

The  published  decisions  of  this  Department  over  the  past  sixty  years 
have  time  and  again  stated  the  position  that  lands  entered  under  the 
homestead  laws  and  similar  laws  may  be  withdrawn  by  the  United  States 
for  any  of  severeil  purposes  before  all  requirements  leading  to  the 
issuajace  of  a  patent  have  been  satisfied.  Similarly,  before  an  entry 
has  been  perfected  by  performance  of  the  entrymen  of  all  that  he  is 
required  to  do  for  a  patent,  the  United  States  may  reserve  unto  itself 
the  mineral  rights  therein  or  require  a  waiver  of  the  same  under  pain 


of  cancellation  of  the  entry,"  See  Mary  C.  Sands,  3U  L.D.  653  (1966); 
Instructions,  U3  L.D.  2$k  (l9li4-);  Cleveland  Johnson  (On  Rehearing), 
kb  L.D.  ly  (1921) J  Columbus  C.  Mabry  (On  Rehearing),  kb  L.D.  200,  (I921); 
Leo  0.  LaFlame,  kS  L.D.  32^  (1922);  Arsene  J.  Martin,  k9  I.D.  608  (I923); 
Jacob  Terrell,  k9   I.D.  67I  (I923). 
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Moreover,  it  appeeurs  that  neither  party  disputes  that  the  United  States 
could  have  reserved  the  oil  and  gas  in  the  subject  land.  Appellees,  how- 
ever, contend  that  Congress  did  not  intend  to  so  reserve  the  minerals 
emd  that  therefore  they  are  not  reserved  where^  entry  was  made  prior  to 
the  effective  date  of  the  I927  Act. 

The  best  argument  which  we  find  in  support  of  the  appellees*  pQsition  is 
that  based  on  the  effect  given  by  this  Department  to  allotment  selections 
made  by  Fort  Peck  Indians  before  the  effective  date  of  the  I927  Act.  Thia| 
Department  held  that  a  Fort  Peck  Indian  is  entitled  to  an  allotment  free 
the  oil  suad  gas  reservation  provided  by  the  I927  Act,  even  though  his 
selection,  made  before  the  effective  date  of  the  1927  Act,  had  not  receiv^ 
departmental  approval  until  after  the  Act  became  effective.  See  Raymond 
Bear  Hill,  52  I.D.  688  (1929).  But  the  difference  between  an  allotment 
selection  and  an  entry  as  regsirds  its  effecting  a  disposition  of  Fort 
Peck  tribal  lands  is  quite  clear.  The  Indian,  after  making  his  selection, 
need  do  nothing  further  to  perfect  his  right  to  an  allotment  from  the 
common  property  of  his  tribe.  The  homestead  entryman,  on  the  other  hand, 
does  not  become  entitled  to  a  grant  of  the  land,  as  does  an  Indian  who  has 
selected  an  allotment,  until  he  has  submitted  final  proof. 

Therefore,  the  allotment  selection  cases  merely  confirm  our  view  that 
Congress  in  passing  the  1927  Act  intended  to  secure  to  the  Indians  having 
tribeO.  rights  on  the  Fort  Peck  Reservation  the  oil  and  gas  interests  in 
surplus  tribEJ.  lands  in  which  on  the  effective  date  the  1927  Act  no  rights 
adverse  to  the  Indians  had  been  perfected.  Finally,  if  there  is  any  doubt 
as  to  this  being  what  Congress  intended  by  the  use  of  the  words  "undisposeci? 
of",  such  doubt,  in  accordance  with  the  rule  of  resolving  doubtful  expressii 
in  Federal  legislation  in  favor  of  the  Indians,  must  be  resolved  in  favor 
of  the  Fort  Peck  Tribes.  Choate  v.  Trapp,  22k   U.S.  665,  675  (1912);  United 
States  V.  Santa  Fe  Pacific  R.  Co.,  31^  U.S.  339,  35^^  (l9^l). 


As  requested  by  your  letter  of  July  Ik,   I966,   the  copies  of  the  opinion  andc 
of  appellants'  brief  and  reply  brief  are  enclosed. 
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Enclosures  (k) 


March  23,  1956 

^morandum 

Co:       ^fr.  Lewis  Hillman,  BLM 

Irrom:     Afslstant  Solicitor,  Branch  of  Minerals 

Subject:   Proposed  suppleaental  patent  to  Arthur  L.  Nordwick 
Patent  No.  1080633. 

i| 

I         I  am  unable  to  agree  with  you  that  the  land  in  ques- 
cion  had  been  "disposed  of"  when  the  act  of  March  3,  1927  (44 
|>tat.  1401)  was  passed  or  that  it  was  then  "disposed  of". 

I        The  following  citations  are  conclusive  of  the  ques- 
:ions : 

I         The  term  "disposal"  means  alienation  of  title,  Arant 
r.  State  of  Oregon,  2  L.  D.  641.   The  granting  of  a  prospecting 
>ermit  'not  being  an  act  of  alienation  of  property  or  granting 
{I  divestiture  of  title  is  not  a  "disposal"  of  the  land  in  any 
Droper  sense."  Sol.  Op.  September  30,  1921,  48  L.  D.  459,  465, 
::iting  Arant  v.  State  of  Oregon. 

"It  is  that  final  and  irrevocable  act  by  which  the 
j'ights  of  a  person,  purchaser,  or  grantee,  attaches,  and  the 
liquitable  right  becomes  complete  to  receive  the  legal  title 
ty  a  patent  or  other  appropriate  mode  of  transfer.   Until 
jihat  act  the  land  is  not  disposed  of,  *  *  *."  State  of  Ore- 
;on  et  al  v.  Frakes,  33  L.  D.  101,  103. 

The  courts  hold  likewise,  United  States  v.  Racker, 
3  Fed.  292,  294,  Mutual  Loan  &  Thrift  Co.  v.  Corn,  188  S.W. 
d  345,  346;  Manion  v.  Peoples  Bank  of  Johnston,  38  N.Y.S. 
d  484,  490;  Scott  v.  State,  64  S.  E.  1005,  1006;  In  re 
>l8on's  Estate,  94  N.  W.  421,  422.   A  voluntary  parting  with 
mything  short  of  an  estate  in  the  land  is  not  a  "disposal" 
.f  it.   In  re  Hubbell  Truat,  113  N.  W.  512,  515. 


In  this  conmectlon  it  is  noted  that  although  Nordwl( 
signed  a  waiver  of  the  oil  and  gas  as  to  80  acres  only  and  not 
as  to  the  remaining  160  acres  the  patent  reserved  the  oil  and 
gas  In  all  of  the  240  acres.  To  forestall  any  possible  actloi 
to  Issue  a  patent  for  the  160  acres  free  of  any  reservation, 
permit  me  to  point  out  that  the  Bureau  apparently  Inadvertent] 
compiled  with  the  1927  act  as  to  that  160  acres,  and  the  patei 
should  stand.   There  Is  no  requirement  In  the  1927  act  that  a 
grantee  consent  to  the  reservation.   In  fact,  the  act  Itself 
reserves  the  oil  and  gas  In  land  undisposed  of  on  the  date  of 
the  act  as  all  of  the  240  acres  were. 

Presuiuibly  the  Bureau  In  calling  for  consent  pro- 
ceeded unnecessarily  In  the  same  manner  as  It  customarily- and 
right ly-proceeded-and  proceeds -under  the  act  of  July  17,  1914. 

The  draft  decision  Is  returned  without  endorsement. 


Assistant  Solicitor 
Branch  of  Minerals 

Attachment 


copy  to:  hfr.  Kammerer,  Solicitor's  Office 
Mr.  Larkln,  Indian  Office 
Secretary's  Office 
Docket  Section 
Dlv.  of  Public  Lands  Reading  Files 

CRBradshaw: dvw 
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APPENDIX  B 


IN  THE 

United  States  Court  of  Appeals 

FOR  THE  FIFTH  CIRCUIT 


No.    21992 


MARYLAND   CASUALTY   COMPANY, 

Appellant, 
versus 

CITIZENS  NATIONAL  BANK  OF  WEST  HOLLYWOOD, 

ET  AL., 

Appellees. 


Appeal    from  the   United  States  District  Court  for  tht 
Southern  District  of  Florida. 


(May  13,  1966.) 

Before  PHILLIPS,*  RIVES  and  COLEMAN,  Circuit 
Judges. 

PHILLIPS,  Circuit  Judge:  The  question  here  presented 
is  whether  the  Seminole  Tribe  of  Florida,  Inc.,^  was  im- 
mune from  an  ancillary  action  in  garnishment  to  satisfy 
a  judgment  obtained  against  it.  Seldomridge  Construction 
Company,^  as  prime  contractor,  entered  into  a  written  con- 

*  Of  the  Tenth  Circuit,  sitting  by  designation. 
'        Hereinafter   called   the   Seminole   Tribe. 
2       Hereinafter  called  Seldomridge. 
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tract  with  the  Seminole  Tribe  to  construct  for  the  latter 
an  office  building  and  an  arts  and  crafts  center.  Pursuant 
to  the  terms  of  the  prime  contract,  Seldomridge,  as  prin- 
cipal, and  Maryland  Casualty  Company,*  as  surety,  entered 
into  a  performance  and  payment  bond  with  the  Seminole 
Tribe,  one  condition  of  which  was  that  Seldomridge  would 
pay  for  all  labor  and  materials  incorporated  in  the  build- 
ings. 

Article  V  of  the  prime  contract,  which  was  incorporated 
in  the  bond,  in  part  provided  that  "before  issuance  of  final 
certificate,  the  contractor  shall  submit  evidence  satisfac- 
tory to  the  architect  that  all  payrolls,  material  bills  *  *  * 
have  been  paid." 

Unit  Structures,  Inc.,*  furnished  materials  to  Seldom- 
ridge, which  were  incorporated  in  the  buildings,  of  the 
reasonable  value  of  $14,004.15,  for  which  it  had  not  been 
paid.  The  President  of  Seldomridge  represented  to  the 
Seminole  Tribe  that  Seldomridge  had  a  damage  claim 
against  Unit  Structures  that  would  more  than  satisfy  the 
latter's  claim  for  materials.  Thereafter,  on  September  22, 
1960,  Seldomridge,  by  a  written  contract,  agreed  to  in- 
denmify  the  Seminole  Tribe  from  any  liabilities,  loss, 
damage  or  expense  which  it  might  sustain  by  reason  of 
any  claim  made  by  Unit  Structures.  Thereafter,  the  Sem- 
inole Tribe  paid  Seldomridge  the  final  payment  due' on  the 
construction  contract. 

s      Hereinafter  called  Maryland. 

*      Hereinafter  called  Unit  Structures. 
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In  the  original  action  brought  by  Unit  Structures,  it  re- 
covered a  judgment  against  Maryland  for  $14,004.15,  the 
amount  due  on  its  claim  for  materials,  plus  interest,  at- 
torneys' fees,  and  costs,  aggregating  $19,482.90,  and  Mary- 
land, as  third  party  plaintiff,  recovered  a  judgment  against 
the  Seminole  Tribe  for  $17,332.90." 

Prior  to  the  execution  of  the  construction  contract,  the 
Secretary  of  the  Interior  had  issued  to  the  Seminole  Tribe 
a  charter  of  incorporation  under  the  provisions  of  25  U.S. 
C.A.  §  477,  and  at  all  times  here  material  it  was  a  body 
corporate. 

Maryland,  after  recovering  judgment  against  the 
Seminole  Tribe,  caused  a  writ  of  garnishment  to  issue  and 
to  be  served  against  the  Citizens  National  Bank  of  West 
Hollywood,*  seeking  to  recover  tribal  funds  on  deposit 
in  such  bank  to  satisfy  its  judgment. 

At  the  time  the  writ  was  served,  all  of  the  funds  de- 
posited in  the  Bank  to  the  credit  of  the  Seminole  Tribe 
had  been  deposited  by  the  United  States  as  a  part  of  a  re- 
volving credit  fund  for  the  Seminole  Tribe,  under  a  deposit 
agreement  that  provided: 

'The  Seminole  Tribe  of  Florida,  Inc.  hereby  as- 
signs, transfers  and  pledges  the  aforesaid  deposit 
or  deposits,  hereby  or  hereafter  made,  to  the 
'United  States  of  America'  as  security  for  the  re- 
payment of  any  and  all  indebtedness  for  which  it 

5       Judgments    were    also    awarded    Maryland    against    Seldom- 
ridge  and  in  favor  of  the  Seminole  Tribe  against  Seldomridge. 
"       Hereinafter   called   the   Bank. 
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may  obligate  itself  to  the  United  States  of  America 
and  for  the  performance  of  the  Corporation's  obli- 
gations in  connection  with  such  indebtedness  until 
such  time  as  deposit  or  deposits  are  released,  as 
hereafter  provided." 

It  further  provided  that  "upon  written  demand  of  the 
Superintendent  of  the  Seminole  Indian  Agency  the  bank" 
should  "pay  over  the  balance"  of  the  deposit,  "or  any  part 
thereof  demanded,  in  accordance  with  the  demands." 

The  United  States  was  not  a  party  to  the  action,  but  on 
June  5,  1964,  it  filed  in  the  action  a  document  entitled, 
"Representation  of  Interest  of  the  United  States,"  in  behalf 
of  itself  and  the  Seminole  Tribe,  in  which  it  set  up  that 
the  Se'-ninole  Tribe  received  a  loan  of  $100,000  from  the 
United  States  from  the  revolving  credit  fund  maintained 
by  the  Bureau  of  Indian  Affairs;  that  the  amount  of  the 
loan  was  deposited  in  the  Bank,  pursuant  to  the  terms  of 
the  deposit  agreement,  and  an  assignment  of  the  deposit 
to  the  United  States  as  security  for  the  repayment  of  the 
loan;  that  the  agreement  also  provided  for  withdrawal  of 
the  deposit  upon  the  written  demand  of  the  Superin- 
tendent of  the  Seminole  Indian  Agency;  that  on  May  28, 
1964,  the  Superintendent  made  a  written  demand  on  the 
Bank  for  the  withdrawal  of  the  balance  of  such  deposit; 
that  the  Bank  refused  to  deliver  to  the  Superintendent 
the  entire  balance  and  withheld  a  sum  from  such  balance 
to  cover  the  amount  of  Maryland's  judgment  against  the 
Seminole  Tribe. 
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The  United  States  asserted  in  the  document  in  behalf 
of  the  Seminole  Tribe  and  itself  that  the  funds  on  deposit 
were  not  subject  to  garnishment.  The  Seminole  Tribe 
filed  a  motion  to  dismiss  the  garnishment  proceeding. 

The  court  held  that  under  Article  VI,  Sec.  9  of  the 
Charter,  set  out  infra,  the  funds  were  immune  from  gar- 
nishment and  that  the  United  States  had  a  lien  on  the 
deposit,  which  was  prior  to  the  judgment  of  Maryland,  and 
dismissed  the  ancillary  garnishment  proceeding  with  prej- 
udice.   Maryland  has  appealed. 

The  paramount  authority  of  the  federal  government 
o\'er  Indian  tribes  and  Indians  is  derived  from  the  Con- 
stitution, and  Congress  has  the  power  and  the  duty  to 
enact  legislation  for  their  protection  as  wards  of  the  United 
States."' 

From  the  beginning  of  our  government,  Indian  nations 
or  tribes  have  been  regarded  as  dependent  political  com- 
munities or  nations;  and  as  possessing  the  attributes  of 
sovereignty,  except  where  they  have  been  taken  away  by 
Congressional  action.*    They  are  quasi-sovereign  nations.® 

T  Williams  v.  Lee,  358  U.S.  217,  219,  n.  4;  Perrin  v.  United 
States,  232  U.S.  478,  482;  United  States  v.  Kagama,  118  U.S.  375; 
Taylor  v.  Tayrien,  10  Cir.,  51  F.2d  884,  887;  Bryan  County  Okl. 
V.  United  States,  10  Cir.,  123  F.2d  782,  785. 

8  Choctaw  and  Chickasaw  Nations  v.  Seitz,  10  Cir.,  193  F.2d 
456,  458;  Cherokee  Nation  v.  Kansas  Railway  Co.,  135  US.  641, 
653;  Native  American  Church  v.  Navajo  Tribal  Council,  10  Cir., 
272  F.2d  131,  133;  Iron  Crow  v.  Oglala  Sioux  Tribe  of  Pine  Ridge 
Res.,  8  Cir.,  231  F.2d  80,  92. 

8  United  States  v.  United  States  Fidelity  &  Guaranty  Co., 
309  U.S.  506,  512,  513;  Ex  parte  Reynolds,  C.C.  Ark.,  Fed.  Cas. 
No.  11,719;  Cf.  Cherokee  Nation  v.  State  of  Georgia,  5  Pet.  1,  7. 
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Indian  nations,  as  an  attribute  of  their  quasi-sovereignty, 
are  immune  from  suit,  either  in  the  federal  or  state  courts, 
without  Congressional  authorization.*" 

25  U.S.C.A.  >$  477,  in  part  here  pertinent,  provides: 

"The  Secretary  of  the  Interior  may,  upon  peti- 
tion by  at  least  one-third  of  the  adult  Indians, 
issue  a  charter  of  incorporation  to  such  tribe: 
*  *  *.  Such  charter  may  convey  to  the  incor- 
porated tribe  the  power  to  purchase,  *  *  *  own, 
hold,  manage,  operate,  and  dispose  of  property  of 
every  description,  real  and  personal,  *  •  *  and  to 
issue  in  exchange  therefor  interests  in  corporate 
property,  and  such  further  powers  as  may  be  in- 
cidental to  the  conduct  of  corporate  business,  not 
inconsistent  with  law,  *  *  *." 

The  Seminole  Tribe  was  incorporated  pursuant  to  that 
section.  The  statute  gave  no  powers  to  the  corporation. 
It  provided  that  the  Secretary  of  the  Interior  "may"  con- 
vey powers  to  the  corporation  by  the  charter;  and  it  is 
clear  that  the  powers  granted  to  the  corporation  were  only 
those  which  the  Secretary  of  the  Interior,  by  the  terms  of 
the  charter,  conveyed  to  them. 

The  charter,  by  Article  VI  thereof,  defined  the  po^Yers 
of  the  corporation.    In  part  here  material,  it  reads: 

"  United  States  v.  United  States  Fidelity  &  Guaranty  Co., 
supra;  Iron  Crow  v.  Oglala  Sioux  Tribe  of  Pine  Ridge  Res., 
supra,  p.  94;  Cf.  Williams  v.  Lee,  supra;  Haile  v.  Saunooke,  4 
Cir.,  246  F.2d  293,  297;  CoUiflower  v.  Garland,  9  Cir.,  342  F.2d 
369.  376. 
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"Section  1.  This  tribal  corporation,  subject  to 
any  restrictions  contained  in  the  Constitution  and 
the  laws  of  the  United  States  or  in  the  Constitu- 
tion and  Bylaws  of  the  said  tribe,  shall  have  the 
following  corporate  powers. 


"Sec.  9.  To  sue  or  be  sued;  but  the  grant  or 
exercise  of  such  power  to  sue  and  to  be  sued  shall 
not  be  deemed  a  consent  by  the  said  corporation 
,  or  the  United  States  to  the  levy  of  any  judgment, 
lien  or  attachment  upon  the  property  of  the 
Seminole  Tribe  of  Florida,  Inc.,  other  than  income 
or  chattels  especially  pledged  or  assigned." 

The  waiver  of  the  immunity  to  being  sued  was  expressly 
qualified,  and  excluded  from  the  waiver  was  the  levy  of 
any  judgment,  lien  or  attachment  upon  the  property  of  the 
Seminole  Tribe  of  Florida. 

Counsel  for  the  appellant  urges  that  garnishment  is  not 
specifically  named  in  the  exclusionary  clause  and,  there- 
fore, is  not  excluded.  We  think  there  are  two  answers  to 
that  contention. 

First,  garnishment  is  closely  akin  to  attachment.  It  "is 
directly  founded  upon  the  writ  of  attachment  as  by  custom 
of  London.""  It  is  frequently  defined  as  an  attachment  of 
goods,  credits  or  effects  belonging  to  the  defendant  or  judg- 

11     Bouvier's  Law  Dictionary,  Rawle's  3rd  Rev.,  Vol.  1,  pp.  1334, 
1335. 
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ment  debtor  in  the  hands  of  a  third  person.^^  The  courts 
have  characterized  it  as  a  species  of  attachment;'^  and  in 
the  nature  of  an  attachment"  or  execution.''^ 

But  even  more  persuasive  is  the  fact  that  the  qualifying 
clause  was  written  into  Section  9  by  the  Secretary  of  the 
Interior  to  protect  the  property  of  the  Seminole  Tribe, 
other  than  income  or  chattels  especially  pledged  or  as- 
signed; and  hence  it  must  be  liberally  construed  in  favor 
of  the  Seminole  Tribe  and  all  doubtful  expressions  therein 
resolved  in  favor  of  the  Seminole  Tribe.*' 

The  fact  that  the  Seminole  Tribe  was  engaged  in  an 
enterprise  private  or  commercial  in  character,  rather  than 
governmental,  is  not  material.  It  is  in  such  enterprises 
and  transactions  that  the  Indian  tribes  and  the  Indians 

"  Kennedy  v.  Brent,  6  Cra.  187,  10  U.S.  106;  Beamer  v. 
Winter.  41  Kan.  596,  21  P.  1078;  Blaisdell  v.  Ladd,  14  N.H.  129; 
Berry-Beall  Dry  Goods  Co.  v.  Adams,  87  Okl.  291,  211  P.  79; 
National  Bank  of  Wilmington  &  Brandywine  v.  Furtick,  2  Marv. 
(Del.)35,  42  A.  479,  481;  Posselius  v.  First  National  Bank,  264 
Mich.  687,  251  N.W.  429,  430;  J.  T.  Sinclair  Co.  v.  I.  T.  Becker 
Coal  Co.,  263  Mich.  617,  249  N.W.  13,  14. 

"  Ex  parte  Cincinnati,  S.&.M.  Ry.  Co.,  78  Ala.  258,  259; 
Citizens'  National  Bank  of  Godley  v.  Pollard,  Tex.Civ.App.,  31 
S.W.2d  508,  510;  Farmers'  National  Bank  v.  Tehnison,  90  Okl. 
216,  217  P.  182,  183;  Public  Finance  Co.  v.  Jump,  192  Okl.  368, 
136  P.2d  706,710;  Allen  v.  Stracener,  214  Ark.  688,  217  S.W.2d 
620.  621 :  First  National  Bank  of  Duncan  v.  Wallace,  191  Okl.  105, 
127  P.2d  156,  158;  Posselius  v.  First  National  Bank,  supra;  See 
also.  National  Bank  of  Wilmington  &  Brandywine  v.  Furtick, 
supra. 

"  Newport  v.  Semones,  39  Tenn.  App.  647,  286  S.W.2d  876, 
880;  J.  T.  Sinclair  Co.  v.  I.  T.  Becker  Coal  Co.,  supra;  Coller  v. 
Sheffield  Farms  Co.,  129  Misc.  600,  223  N.Y.S.  305,  310;  Davis 
Brothers  v.  Choctaw  O.  &  G.R.  Co.,  73  Ark.  120,  83  S.W.  318,  319 ; 
Central  Trust  Co.  v.  Chattanooga  R.C.R.  Co.,  6  Cir.,  68  F.  685, 
687;  See  also,  Dean  v.  Opdycke,  151  Wash.  504,  276  P.  545,546. 
IB  Davis  Brothers  v.  Choctaw  O.  &  G.R.  Co.,  supra;  Coller  v. 
Sheffield  Farms  Co.,  supra. 

!•  Squire  v.  Capoeman,  351  U.S.  1,  6,  7;  Haley  v.  Seaton, 
C.A.D.C,  281  F.2d  620,  623;  Arenas  v.  Preston,  9  Cir.,  181  F.2d 
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need  protection.  The  history  of  intercourse  between  the 
Indian  tribes  and  Indians  with  whites  demonstrates  such 
need.  It  is  obvious  that  the  President  of  Seldomridge  im- 
posed on  the  Seminole  Tribe  when  he  induced  it  to  pay 
Seldomridge  the  unpaid  balance  on  the  construction  con- 
tract, with  Unit  Structures'  claim  outstanding.  To  con- 
strue the  immunity  to  suit  as  not  applying  to  suits  on 
liabilities  arising  out  of  private  transactions  would  defeat 
the  very  purpose  of  Congress  in  not  relaxing  the  immun- 
ity, namely,  the  protection  of  the  interests  and  property 
of  the  tribes  and  the  individual  Indians.  The  Supreme 
Court  has  not  hesitated  to  hold  the  immunity  applicable 
in  actions  for  liabilities  arising  out  of  private  transac- 
tions." 

We  conclude  the  Seminole  Tribe  was  immune  from  the 
garnishment  proceeding.  It  becomes  unnecessary  to  pass 
on  the  claim  of  the  United  States  to  a  prior  lien  on  the 
deposit. 

AFFIRMED. 


62:  United  States  v.  Oregon  Short  Line  R.  Co.-,  9  Cir.,  113  F.2d 
212,   214;    Big  Eagle  v.   United   States,    Ct.    CI.,    300    F.2d    765; 
United  States  v.  Gilbertaon,  7  dr.,  Ill  F.2d  978,  980. 
1'     United   States   v.    United   States   Fidelity    &    Guaranty    Co., 
supra;  Williams  v.  Lee,  supra. 
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No.  20442 


BRIEF  OF  APPELLANT 


STATEMENT  OF  PLEADINGS  AND  FACTS 

Federal  jurisdiction  is  invoked  through  28  U.S.C. 
1343,  and  42  U.S.C.  1983.  This  is  a  "CivH  Rights"  case, 
involving  unlawful  detention  of  appellant  by  the  appel- 
lees after  a  rightful  (albeit  mistaken)  arrest,  which 
was  in  turn  based  upon  erroneous  eye-witness  identi- 
fication. 

The  action  commenced  with  filing  a  civil  complaint 
in  the  District  Court  for  Western  District  of  Wash- 
ington, in  December,  1964  (Tr.  1).  After  the  pleadings 
closed,  and  a  trial  date  assigned,  a  pre-trial  order  was 
agreed  upon  by  the  attorneys  in  conference  (Tr.  9). 
Although  the  pre-trial  order  was  not  signed  until  the 
trial  (St.  141) ,  the  parties  agreed  that  it  should  govern, 
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and  the  pleadings  passed  out  of  consideration. 

The  case  was  tried  to  the  court  without  a  jury,  and 
following  trial,  an  oral  decision  was  rendered  (St.  143).  ^ 
Thereafter,  Findings  of  Fact  and  Conclusions  of  Law 
were  entered  by  the  trial  judge  (Tr.  15) ,  and  Judgment 
of  Dismissal  was  entered  August  2,  1965  (Tr.  21). 

Appellate  jurisdiction  of  this  honorable  court  is  based 
upon  28  U.S.C.  §  1291. 

STATEMENT  OF  THE  CASE 

Appellant,  a  twenty-six  year  old  concrete  inspector, 
temporarily  out  of  work,  and  supporting  his  family 
with  two  part-time  jobs,  was  arrested  by  the  Seattle 
police  in  Seattle,  about  ten  o'clock  Monday  evening, 
January  20,  1964  (St.  5-7). 

The  reason  for  the  arrest  was  "suspicion  of  having 
committed  grand  larceny."  (Tr.  15,  Finding  of  Fact  I.) 

He  was  at  the  time  having  a  glass  of  beer  in  a  down- 
town tavern,  prior  to  going  to  work  as  a  substitute 
bartender  in  a  nearby  tavern  (St.  7).  The  reason  for 
the  arrest  was  identification  by  a  cab  driver  as  having 
been  involved  in  a  suitcase  theft  from  the  nearby  Grey-  ; 
hound  Bus  Depot  (St.  43).  i 

Appellant  was  held  by  the  Seattle  police  in  the  city 
jail  without  charge  or  bail  from  the  time  of  his  arrest    i 
Monday  night,  until  almost  noon  the  following  Wednes-    i 
day,  January  22,  1964.  These  facts  are  not  controverted 
(Tr.  10-11). 
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Appellant,  upon  his  eventual  release,  was  charged 
with  two  petty  misdemeanors,  convicted  in  Seattle  Mu- 
nicipal Court,  and  thereafter  acquitted  by  a  jury  in 
King  County  Superior  Court  (St.  21;  Tr.  10-11). 

Exercising  his  prerogatives  as  a  private  citizen,  ap- 
pellant thereafter  sued  for  violation  of  his  civil  rights, 
based  upon  the  detention  without  charge  or  bail.  Ap- 
pellant concedes  the  original  arrest  to  have  been  right- 
ful, although  post  facto,  it  apppeared  to  have  been 
entirely  mistaken  (St.  60,  61). 

Appellant  was  put  through  at  least  three  police  "line- 
ups" (St.  15).  It  was  not  until  after  appellant  spent 
one  night  incommunicado  in  jail  that  he  was  informed 
the  reason  for  being  arrested  (St.  10). 

Appellant's  wife  finally  was  told  by  Detective  Moran 
of  her  husband's  whereabouts  on  Tuesday  (St.  51-52). 
That  evening  she  was  finally  able  to  contact  a  lawyer 
who  would  take  her  case  (St.  31,  35-36).  She  was  with- 
out funds,  and  neither  she  nor  her  husband  knew  any 
lawyers. 

Appellant  was  visited  by  his  wife  in  jail  on  Tuesday, 
prior  to  obtaining  a  lawyer.  They  underwent  the  hu- 
miliation of  visiting  through  a  "little  window"  with  a 
speaker  with  a  jailer  present  (St.  36-37).  She  was 
required  to  gain  "permission"  in  order  to  talk  to  her 
husband  (St.  32;  36). 

As  the  pre-trial  order  discloses  (Tr.  10),  a  writ  of 
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habeas  corpus  was  served  upon  Appellee  Ramon,  as 
chief  of  police,  on  Wednesday  morning,  January  22. 
Either  in  response  thereto,  or  coincidentally  (inferences 
differ),  appellant  was  formally  charged  and  released 
on  bail  very  shortly  thereafter. 

SPECIFICATIONS  OF  ERROR 

The  District  Court  erred  in: 

1.  That  portion  of  Finding  of  Fact  X,  reading  as 
follows: 

"The  investigation  and  inquiries  made  by  De- 
tective Moran  both  personally  and  through  the 
assistance  of  other  police  officers,  were  reasonable, 
justified  and  legal  in  all  respect."  (Tr.  18) 

2.  The  entirety  of  Finding  of  Fact  XII,  reading  as 
foUows: 

"The  detention  of  the  plaintiff  in  the  Seattle  city 
jail  following  his  original  arrest  was  for  a  period  of 
time  no  greater  or  longer  than  was  reasonable  under 
the  circumstances.  The  period  of  time  between  the 
original  arrest  and  the  charging  of  the  plaintiff 
with  a  specific  crime  being  reasonably  necessary 
for  the  making  of  a  reasonable  investigation  of  all 
the  facts  and  circumstances  involving  the  larceny 
of  said  suitcases  and  the  plaintiff's  participation  or 
lack  of  participation  in  said  larceny."  (Tr.  19) 

3.  The  entirety  of  Conclusion  of  Law  III,  reading  as 
follows: 

"That  the  detention  of  the  plaintiff  in  the  city 
jail  beyond  the  hour  of  his  arrest  was  for  a  period 
of  time  no  greater  or  longer  than  was  reasonable 
and  no  greater  or  longer  than  was  reasonably  neces- 


sary  for  the  making  of  a  prompt  and  expeditious 
investigation  of  plaintiff's  participation  or  lack  of 
participation  in  a  theft  of  suitcases  from  the  Grey- 
hound Bus  Depot  in  Seattle,  Washington."  (Tr.  20) 

4.  The  entirety  of  Conclusion  of  Law  IV,  reading  as 
follows: 

"That  the  conduct  of  all  defendants  involved 
herein  as  shown  by  the  evidence  was  valid  and  legal 
in  all  respects  and  not  prohibited  by  any  statute  or 
common  law  of  the  State  of  Washington."  (Tr.  20) 

5.  The  entirety  of  Conclusion  of  Law  V,  reading  as 
follows: 

"That  the  plaintiff's  complaint  should  be  dis- 
missed with  prejudice  as  to  all  defendants  and  all 
defendants  should  be  awarded  a  judgment  against 
the  plaintiff  for  their  taxable  costs  and  disburse- 
ments herein."  (Tr.  20) 

6.  In  entering  Judgment  of  Dismissal  August  2, 1965. 
(Tr.21) 

STATEMENT  OF  POINTS 

Appellant  has  filed  a  concise  statement  of  points, 
setting  forth  the  following  points  upon  which  he  relies 
in  this  appeal: 

1.  The  District  Court  adopted  an  erroneous  rule  of 
law  by  holding  in  effect  that  appellee  Ramon  was  en- 
titled to  detain  appellant  Notaras  a  "reasonable"  length 
of  time  without  formal  charge  or  bail  while  investigat- 
ing the  arrest  and  determining  the  charge. 

2.  The  arrest,  while  mistaken,  was  lawful.  Any  deten- 
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tion  of  appellant  Notaras  by  appellee  Ramon,  without 
charge  and  without  bail,  while  the  courts  were  open, 
was  unlawful, 

3.  Appellant  Notaras  was  entitled  to  compensation, 
and  punitive  damages,  for  his  unlawful  detention. 

CONCISE  ARGUMENT  OF  THE  CASE 
Summary  of  Argument 

Herein,  all  specifications  of  error  will  be  argued  to- 
gether, insofar  as  they  relate  to  the  law  of  the  case. 
Damages  will  be  discussed  separately,  but  as  appel- 
lant will  mention,  this  court  will  not  be  asked  to  deter- 
mine damages. 

The  District  Court  decided  the  case  upon  a  funda- 
mentally wrong  basis,  No  statute,  rule,  or  case  decision 
authorized  the  conduct  which  the  District  Court  stamp- 
ed with  a  judicial  seal  of  approval. 

The  District  Court  held  that  the  appellees  had  a 
reasonable  length  of  time  in  which  to  investigate  the 
charge,  while  depriving  appellant  of  his  liberty,  so  as  to 
decide  what  crime,  if  any,  to  charge  appellant.  Unless 
and  until  a  charge  was  placed  against  appellant,  he  was 
deprived,  wrongfully,  of  the  right  to  bail,  and,  liberty. 
Therefore,  appellant's  liberty  was  at  the  mercy  of  appel- 
lees, while  they  made  up  their  minds  what  charge  to 
place  against  him,  or  indeed,  whether  to  place  any 
charge  against  him. 

The  case  law  of  the  State  of  Washington  and  the 
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Ninth  Circuit  has  condemned  this  procedure. 

Ulvestad  v.  Dolphin,  152  Wash.  580,  278  Pac.  681 
(1929). 

Housman  u.  Byrne,  9  Wn.2d  560, 115  P.2d  673  (1941) . 

Von  Arx  u.  Shafer,  241  F.  649  (CCA  9,  Alaska  1917). 

Runnels  u.  United  States  138  F.2d  346  (CCA  9,  Wash. 
1943). 

Additionally,  42  U.S.C.  1983  is  violated  when  state 
officers  make  an  arrest  and  imprison  the  person  with- 
out due  process  of  law.  Such  conduct  is  "acting  under 
color  of  state  law."  United  States  v.  Classic  313  U.S. 
299,  61  S.Ct.  1031,  85  L.Ed.  1368  (1941). 

The  theory,  standard,  and  measure  of  damages  which 
should  have  been  applied  by  the  district  court  are  suc- 
cinctly set  forth  in  Hague  v.  C.I.O.,  101  F.2d  774  (CA3, 
N.J.  1939),  Antelope  v.  George,  211  F.Supp.  657  (Ida. 
1962),  and  Basista  v.  Weir,  340  F.2d  73  (CA3,  Penn. 
1965). 

Argument  of  Appellant 

Appellant  does  not  complain  of  the  original  arrest. 
Though  it  subsequently  appeared  that  the  wrong  per- 
son had  been  arrested,  no  legal  rights  of  appellant  were 
invaded,  at  that  time.  Had  appellant  been  charged  with 
grand  larceny  (the  offense  for  which  he  ostensibly  was 
arrested) ,  his  bail  would  have  been  fixed  automatically. 
Whether  or  not  appellant  could  have  made  this  bail  is 
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not  determinative;  the  issue  is  whether  a  bail  was  set. 
If  appellant  then  contended  his  bail  to  be  excessive, 
other  remedies  would  have  been  available  to  him.  He 
would,  in  any  event,  have  been  eligible  for  release  and 
his  personal  liberty  restored  to  him  without  depending 
upon  the  pleasure  of  the  appellees. 

It  may  be  noted  that  when  appellant  was  finally 
charged  (Tr.  10),  his  bail  was  fixed,  and  appellant's 
liberty  was  restored  as  a  matter  of  practice  and  pro- 
cedure. 

The  wrong  occurred  when  appellant  was  detained  for 
a  non-existent  crime;  to- wit,  "suspicion  of  having  com- 
mitted grand  larceny."  (Tr.  15.)  "Suspicion"  is  not  a 
crime  in  the  State  of  Washington,  nor  the  City  of  Se- 
attle, and  no  authority  need  be  cited  to  that.  A  "book- 
ing" is  not  a  criminal  charge;  it  is  simply  the  mechanical 
method  of  receipting  for  the  prisoner  and  admitting 
him  to  custody. 

The  record  is  replete  with  testimony  from  appellee 
Ramon,  Seattle  chief  of  police,  that  his  opinion,  and 
the  known  procedure  of  the  department  of  which  he 
is  chief,  is  that  this  detention  without  bail  or  charge,  is 
proper.  (St.  90-116;  esp.  St.  92,  95.)  As  a  matter  of  fact, 
on  the  day  Chief  Ramon  testified  at  the  trial  of  this 
case,  his  department  was  holding  "Two,  three"  men  on 
"suspicion  of  felony"  without  charge,  and  without  bail. 
(St.  114,  115.) 

There  is  no  excuse  for  this  flagrant  violation  of  citi- 
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zen's  rights.  The  Seattle  Police  Department,  and  appel- 
lee Ramon,  is  furnished  legal  advice  from  the  Corpora- 
tion Counsel  of  the  City  of  Seattle,  the  King  County 
prosecuting  attorney's  office  (St.  111). 

Even  appellee  Ramon,  who  has  made  personally  may- 
be three  thousand  arrests  in  his  over  twenty-four  years 
as  a  law  enforcement  officer  (St.  86),  testified  as  fol- 
lows: 

"Q.    Is  there  any  reason  why  a  follow-up  investiga- 
tion such  as  interviewing  witnesses,  reverifying 
physical  facts,  and  so  on,  cannot  be  made  when 
the  defendant  is  on  bail? 
A.    No.  there  is  not."  (St.  109.) 

Appellees  also  produced  the  testimony  of  an  "expert" 
on  the  question  of  proper  police  procedure  to  follow  in 
criminal  investigations.  (St.  116-139.)  Appellant  ob- 
jected to  this  testimony  on  the  grounds  of  irrelevancy. 
(St.  3,  St.  117,  St.  121.)  The  District  Court,  while  sus- 
taining a  similar  objection  to  such  testimony  from  ap- 
pellee Ramon  (St.  105-106),  overruled  the  objection. 
(St.  117.) 

The  reason  for  appellant's  objection  is  that  the  law 
is  not  to  be  decided  by  "customary  police  procedure" 
but,  rather,  by  reference  to  the  statutes  and  decisions 
of  courts  which  have  considered  the  issue. 

Appellee's  expert,  Harold  Booth,  then  testified: 

"Q.    Can  investigations  in  felony  cases  be  made  when 

a  defendant  is  on  bail?  Yes  or  no. 
A.   On  what  charge,  sir. 
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Q.   Any  felony  case. 

A.   Yes,  Of  course  they  can  be  made. 

Q.  How  about  a  grand  larceny  case,  can't  an  inves- 
tigation be  made  such  as  you  have  described  as 
being  very  important,  can  this  be  made  if  the 
defendant  is  on  bail? 

A.  Yes. 

Q.  It  is  not  necessary  that  the  defendant  be  de- 
tained in  custody  to  do  the  type  of  follow-up 
investigation  you  testified  to,  is  it? 

A.  It  can  be  done,  it  is  possible."  (St.  134,  (cross- 
examination.) 

Washington  State  Constitution  and  Statutes 

The  Washington  State  Constitution  provides  as  fol- 
lows: 

1.  Article  1.  Sec.  3:  Personal  Rights. 

No  person  shall  be  deprived  of  life,  liberty  or  prop- 
erty without  due  process  of  law. 

2.  Article  1,  Sec.  20:  Bail  When  Authorized. 

All  persons  charged  with  crimes  shall  be  bailable 
by  sufficient  sureties  except  for  capital  offenses 
when  the  proof  is  evident,  or  the  presumption 
great. 

3.  Article  1,  Sec.  32:  Fundamental  Principles. 

A  frequent  recurrence  to  fundamental  principles 
is  essential  to  the  security  of  individual  right  and 
perpetuity  of  free  government. 

The  law  of  Washington  provides  as  foUows: 

R.C.W.  10.19.010:  Bail,  When  Allowable. 

Every  person  charged  with  an  offense,  except  that 
of  murder  in  the  first  degree  where  the  proof  is 
evident  or  the  presumption  great,  may  be  bailed 
by  sufficient  sureties,  and  bail  shall  justify  and 
have  the  same  rights  as  in  civil  cases,  except  as 
otherwise  provided  by  law. 
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Washington  Case  Authority 

"In  determining  whether  there  has  been  an  invasion 
of  civil  rights,  lawfuhiess  of  the  arrest  must  be  measured 
under  state  law."  Antelope  u.  George,  211  F.Supp.  657 
(Ida.  1962),  at  659. 

No  Washington  State  case  authority  in  point  appears 
to  have  discussed  this  as  a  matter  of  civil  rights.  Tra- 
ditionally, the  issue  has  developed  in  the  state  courts 
within  the  framework  of  a  civil  action  for  illegal  deten- 
tion, false  imprisonment,  or  false  arrest. 

Two  opinions  appear  clearly  to  define  appellant's 
rights,  as  a  matter  of  right  under  state  law. 

(1)  Ulvestad  v.  Dolphin,  152  Wash.  580,  278  Pac. 
681  (1929). 

The  Seattle  chief  of  police  was  sued  for  unlawful 
arrest  and  false  imprisonment.  The  State  Supreme 
Court  (5-3  en  blanc)  reversed  for  erroneous  instructions, 
and  upheld  the  right  of  action. 

"Nor  is  a  police  officer  authorized  to  confine  a 
person  indefinitely  whom  he  lawfully  arrests  with- 
out a  warrant.  It  is  his  duty  to  take  him  before  some 
court  having  jurisdiction  of  the  offense,  and  make 
a  complaint  against  him,  and,  from  thence  on,  act 
with  reference  to  the  accused  under  the  orders  of 
the  court.  If  a  court  having  jurisdiction  of  the 
offense  is  open  for  the  transaction  of  business  at 
the  time  of  the  arrest,  he  must  take  the  person 
arrested  at  once  before  the  court.  If  no  such  court 
is  then  open,  he  may  confine  him  until  such  time 
as  the  court  does  open,  but  he  must  act  with  rea- 
sonable promptness.  Any  undue  delay  is  unlawful 
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and  wrongful,  and  renders  the  officer  himself  and 
all  persons  aiding  and  abetting  therein  wrongdoers 
from  the  beginning."  (at  589-590) 

Ulvestad  also  settles  a  contention  made  by  appellees 
Ramon  in  instant  case;  i.e.,  that  he  had  no  actual  knowl- 
edge of  appellant's  arrest,  and  therefore  committed  no 
invation  of  appellant's  rights.  A  similar  contention  was  I 
made  in  Ulvestad,  and  forcefully  denied.  Since  the  char- 
ter of  the  City  of  Seattle  in  effect  then  and  in  effect  now 
provided  that  the  chief  of  police  is  the  "keeper  of  the 
city  prison,"  the  court  stated  as  foUows: 

"As  keeper  of  the  city  prison,  the  chief  of  police 
is  bound  in  law  to  know  who  is  confined  therein, 
and  bound  to  know  the  purpose  for  which  any 
person  confined  therein  is  so  confined.  He  cannot 
escape  his  obligations  in  this  respect  by  placing 
the  prison  in  the  keeping  of  others.  If  he  does  so, 
such  others  are  his  agents  and  he  is  responsible 
for  their  acts.  .  .  .  (S)ince  the  chief  of  police  suf- 
fered the  appellant  to  be  confined  in  the  prison 
without  lawful  authority,  he  actively  participated 
in  the  wrong,  and  is  liable  to  answer  for  the  wrong. 
In  such  cases  there  can  be  no  division  or  sphtting 
of  liability."  {Ulvestad,  at  585-586.) 

(2)  Housman  v.  Byrne,  9  Wn.2d  560,  115  P.2d  673 
(1941). 

Where  a  sheriff  was  sued  for  false  imprisonment  aris- 
ing from  his  arrest  of  appellant  without  a  warrant,  and 
confining  him  without  charge  or  bail  for  eleven  days, 
and  the  trial  court  withdrew  the  count  of  false  imprison- 
ment from  the  jury's  consideration,  the  Supreme  Court 
reversed,  stating  in  part  as  follows: 
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"It  is  admitted  by  the  appellant  that,  even 
though  the  arrest  was  made  without  a  warrant,  it 
was,  nevertheless,  legal.  It  is  the  general,  if  not  the 
universal,  rule  that,  when  a  person  is  arrested  and 
placed  in  jail,  and  is  detained  there  for  more  than 
a  reasonable  time,  the  detaining  officer  is  liable  in 
an  action  for  damages."  Housman,  at  561. 

The  opinion  then  cites,  and  quotes  from  Harness  v. 
Steele,  65  N.E.  875  (Ind.),  a  discussion  of  the  rights 
and  responsibilities  of  a  police  officer  who  arrests  with- 
out a  warrant.  It  is  stated  that  such  an  officer  cannot 
legally  hold  the  person  in  custody  longer  than  is  nec- 
essary under  the  circumstances  to  obtain  a  proper  war- 
rant, and  authorization.  If  detention  lasts  longer  than 
such  time  as  is  required  to  obtain  court  authority,  then 
false  imprisonment  results. 

Even  though  Housman  does  not  cite  or  discuss  Ulue- 
stad,  Housman,  reaches  exactly  the  same  conclusions; 
i.e.,  detention  following  arrest  without  a  warrant  is  jus- 
tified only  until  the  courts  are  open  to  issue  process 
and  admit  the  prisoner  to  bail.  In  the  instant  case,  it 
caimot  be  denied  that  Municipal  Court  and  Superior 
Courts  were  open  by  9:30  a.m.  the  morning  following 
appellant's  arrest. 

Appellant  takes  it  as  self-evident  that  his  right  to 
personal  liberty  is  wonderful,  precious  right,  to  be  jeal- 
ously guarded.  If  under  applicable  state  law  appellees 
had  a  right  to  arrest  him  without  a  warrant  (and  this 
is  conceded),  then  under  the  same  state  law,  appellant 
had  a  right  to  be  charged  promptly  in  order  that  he  be 
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promptly  admitted  to  bail  and  re-secure  his  personal 
liberty.  Failure  of  appellees  to  do  so,  when  clearly  re- 
quired to,  constituted  a  callous  flouting  and  disregard 
of  appellant's  personal  liberty  which  amounted  to  an 
invasion  of  his  civil  rights,  and  redressable  under  fed- 
eral law. 

Because  a  separate  and  original  cause  of  action  was 
created  by  Title  42,  §1983,  and  Title  28,  §1343,  for  de- 
privation of  civil  rights  under  color  of  state  law,  a  right 
which  is  federal  in  origin  and  cognizable  only  in  federal 
courts,  there  is  no  election  of  remedies  to  be  made  by 
appellant.  It  would  be  no  defense  that  a  state  remedy 
may  be  available,  or  that  appellant  did  not  first  avail 
himself  of  a  state  remedy. 

McNees  v.  Board  of  Education,  83  S.Ct.  1433,  373 
U.S.  668,  10  L.Ed.2d  622  (1963). 

Monroe  v.  Pape,  81  S.Ct.  473,  365  U.S.  167,  5  L.Ed.2d 
492  (1961). 

An  extensive  and  recent  annotation  at  98  ALR2d  966 
discusses  Delay  in  Taking  Before  Magistrate  or  Denial 
of  Opportunity  to  Give  Bail  as  Supporting  Action  for 
False  Imprisormient.  Many  state  cases  are  cited  and 
discussed,  and  it  appears  to  be  a  general  rule,  subject 
to  various  exceptions,  that  most  states  regard  such  delay 
to  constitute  actionable  false  imprisonment.  Mitigating 
circumstances  may  be  intervening  Sundays  or  judicial 
hoUdays,  impaired  mental  or  physical  condition  of  pris- 
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oner,  public  riot,  waiver  or  consent  to  delay  by  prisoner, 
ten-minute  deviation  for  sheriff  to  drink  a  beer  (con- 
sented to  by  prisoner) .  Any  of  these  may  be  and  have 
been  accepted  as  sufficient  excuse  to  account  for  delay. 
TSJone  of  these  circumstances  were  present  in  the  instant 
case.  In  most  jurisdictions,  delay  for  purpose  of  inves- 
tigation is  not  an  acceptable  excuse.  98  ALR2d  1011, 
§17(a). 

Federal  Statutes 

28  U.S.C.  §1343: 

"The  district  courts  shall  have  original  jurisdic- 
tion of  any  action  authorized  by  law  to  be  com- 
menced by  any  person: 

(3)  To  redress  the  deprivation,  imder  color  of  any 
state  law,  statute,  ordinance,  regulation,  cus- 
tom or  usage,  of  any  right,  privilege  or  immu- 
nity secured  by  the  Constitution  of  the  United 
States  or  by  any  Act  of  Congress  providing 
for  equal  rights  of  citizens  or  of  all  persons 
within  the  jurisdiction  of  the  United  States." 

42  U.S.C.  §1983: 

"Every  person  who,  under  color  of  any  statute, 
ordinance,  regulation,  custom,  or  usage,  of  any  state 
or  territory,  subject,  or  causes  to  be  subjected,  any 
citizen  of  the  United  States  or  other  person  within 
the  jurisdiction  thereof  to  the  deprivation  of  any 
rights,  privileges,  or  immunities  secured  by  the 
Constitution  and  laws,  shall  be  liable  to  the  party 
injured  in  an  action  at  law,  suit  in  equity,  or  other 
proper  proceeding  for  redress." 

42  U.S.C.  §1985: 

"(3)   If  two  or  more  persons  in  any  state  .  .  . 
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conspire  ...  for  the  purpose  of  depriving  . . .  direct- 
ly or  indirectly,  any  person  ...  of  the  equal  protec- 
tion of  the  laws,  or  the  equal  privileges  and  immu- 
nities under  the  laws  .  .  .  the  party  so  injured  or 
deprived  may  have  an  action  for  the  recovery  of 
damages . . ." 


Federal  Case  Authority 

The  action  of  appellees,  and  procedures  of  the  Seattle 
Police  Department,  have  been  denounced  most  em- 
phatically by  the  Ninth  Circuit  in  at  least  two  decisions. 

(1)  Von  Arx  v.  Shafer,  241  F.  649  (CCA  9,  Alaska, 
1917). 

"...  (A)  gross  and  wanton  outrage  was  com- 
mitted upon  the  plaintiff He  was  arrested  and 

deprived  of  his  personal  liberty,  the  right  to  which 
is  most  jealously  guarded  in  American  jurispru- 
dence, and  imprisoned  in  jail  for  a  period  of  21 
hours  without  a  warrant,  without  the  semblance 
of  legal  process,  and  upon  no  charge  of  violation 
of  law."  Von  Arx,  650. 

It  would  be  difficult  to  find  a  more  apt  expression  of 
the  circumstances  of  the  instant  case! 

(2)  Runnels  v.  United  States,  138  F.2d  346  (CCA  9, 
Wash.  1943). 

"While  Washington  appears  to  have  no  statute 
on  the  subject,  in  that  state,  as  elsewhere  in  this 
country,  it  is  the  duty  of  a  peace  officer  who  has 
effected  an  arrest  without  a  warrant  promptly  to 
take  the  person  before  a  magistrate.  This  directive 
is  not  something  which  the  officer  is  free  to  comply 
or  ignore  according  as  he  may  think  the  exigencies 
of  the  situation  demand;  it  is  a  fundamental  im- 
perative designed  to  safeguard  the  individual  in 
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a  free  land  against  the  arbitrary  exercise  of  power." 
Runnels,  347. 

The  language  of  Runnels,  set  forth  above,  foretold 
with  clarity  the  action  of  appellees  herein.  Appellees 
felt  that  the  exigencies  of  the  situation  permitted  them 
to  detain  appellant  without  charge  or  bail  while  they 
decided  what  charge  (if  any)  to  place  against  him. 
(St.  59,  line  11.) 

In  truth,  the  record  discloses  the  automobile  of  appel- 
lant was  afforded  more  tender  care  and  control  than 
were  his  personal  rights!  (St.  48,  line  18;  St.  49,  line  7; 
St.  52,  lines  1-6.)  During  the  time  that  so  much  atten- 
tion was  being  directed  toward  appellant's  automobile, 
his  personal  liberty  was  taken  away  from  him.  When  a 
police  officer  considers  the  possible  impounding  of  an 
automobile  (St.  49,  line  5)  to  be  more  important  than 
liberty,  it  is  no  wonder  the  court  in  Runnels,  and  the 
Constitution  of  the  State  of  Washington  contain  the 
pronouncements  that  any  civics  teacher  should  con- 
sider elemental. 

The  District  Court  saw  fit  to  decide  this  case  with- 
out reference  to  the  settled  law  of  the  State  of  Wash- 
ington, and  the  Ninth  Circuit.  Instead,  the  rationale 
of  the  decision  appears  to  be  that  the  police  should 
have  a  right  to  detain,  without  charge,  for  some  inde- 
terminate length  of  time,  while  investigations  are  con- 
ducted. Even  appellee  Ramon  and  witness  Booth  tes- 
tified that  their  investigations  could  be  made  with 
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detainee  out  on  bail.  (St.  109,  St.  134.) 

This  rationale  is  not  the  law  as  appellant  conceives 
it  to  be,  and  if  it  were,  it  would  be  despotic. 

"It  is  not  the  function  of  the  police  to  arrest,  as 
it  were,  at  large,  and  to  use  an  interrogating  process 
at  police  headquarters  in  order  to  determine  whom 
they  should  charge  before  a  committing  magistrate 
on  'probable  cause' ".  Monroe  v.  Pape,  81  S.Ct.  473, 
365  U.S.  167,  5  L.Ed.2d  492  (1961). 

Damages 

The  District  Court,  of  course,  never  reached  the  ques- 
tion of  damages,  by  virtue  of  its  judgment  of  dismissal. 
However,  a  brief  discussion  is  in  order  for  appellant 
contends  the  decision  should  be  reversed,  and  remanded 
for  such  consideration  by  the  District  Court. 

For  comparative  purposes,  it  is  noteworthy  that  the 
State  of  Washington  has  held  the  following  elements 
to  be  compensable  under  a  state  action  for  false  im- 
prisonment: mental  suffering,  anguish  of  mind,  sense 
of  shame,  humiliation,  and  loss  of  social  reputation. 
Hayes  v.  Hutchison  &  Shields,  81  Wash.  394,  142  Pac. 
865  (1914). 

Action  for  damages  for  deprivation  of  civil  rights 
sounds  in  tort,  and  exemplary  or  punitive  damages  may 
be  awarded.  Hague  v.  C.I.O.,  supra. 

Mental  suffering  is  a  proper  element  of  damages,  and 
a  physical  tort  need  not  be  shown  to  justify.  Antelope 
V.  George,  supra;  Nash  v.  Air  Terminal  Service,  85  F. 
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Supp.  545  (C.C.  Va.  1949)   (Civil  Rights  Act  inappli- 
cable under  Nash  circumstances). 

Wilfulness  of  defendant's  conduct,  and  the  indignity 
and  humiliation  suffered  by  plaintiff,  are  compensable 
I    elements.  Antelope  v.  George,  supra. 

I       The  well-reasoned  opinion  in  Basista  v.  Weir,  340  F. 

t  2d  74  (CA  3,  Pa.,  1965)  discussed  and  analyzed  dam- 
ages, amounts  and  standards  at  some  length,  under 
federal  civil  rights  statutes.  The  following  points  appear 
therefrom: 

_     1.  The  benefits  of  the  Civil  Rights  Acts  were  intend- 
'  ed  to  be  uniform  among  the  various  states,  notwith- 
standing varying  state  damage  rules. 

2.  42  U.S.  §  1983  is  silent  as  to  the  kind  of  damages 
to  be  awarded,  but  does  connote  the  award  of  damages 
of  some  kind. 

3.  Federal  common  law  of  damages  applies  in  such 
cases. 

fe,  4.  Federal  law  permits  the  recovery  of  punitive  or 
exemplary  damages,  and  state  damage  rules  do  not 
pertain.  (The  State  of  Washington  prohibits  punitive 
damage  awards.) 

5.  Nominal  damages  do  not  have  to  be  alleged;  proof 
of  deprivation  of  a  right  to  which  plaintiff  is  entitled 
is  sufficient. 

6.  Exemplary  or  punitive  damages  may  be  awarded 
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under  settled  federal  law,  even  though  only  nominal 
actual  damages  are  shown. 

7.  In  this  area  of  rights,  society  permits  the  offending 
party  to  be  fined,  and  such  fine  awarded  the  injured 
party,  in  view  of  the  peculiar  interests  and  valuable 
personal  rights  involved. 

Basista,  supra,  pp.  84-88. 

CONCLUSION 

The  District  Court  decided  this  case  upon  a  funda- 
mentally wrong  basis.  It  is  not  the  law  of  the  State 
of  Washington,  or  of  the  Ninth  Circuit,  that  law  en- 
forcement agencies  may  detain  without  charge  or  ad- 
mission to  bail  while  they  investigate  to  determine 
what  type  of  charge  to  place. 

Even  though  an  arrest  without  a  warrant  may  be 
rightful,  the  subsequent  detention  without  charge  may 
become  unlawful.  The  law  of  the  State  of  Washington 
is  very  clear  on  this  point. 

The  judgment  of  dismissal  should  be  reversed,  with 
instructions  to  enter  a  judgment  for  appellant,  embody- 
ing damages  based  upon  the  testimony  taken  in  the 
case,  and  measured  by  the  standards  of  Hague,  supra, 
and  Basista,  supra. 

The  only  way  by  which  the  chief  of  police  of  Seattle, 
appellee  Ramon,  may  be  convinced  of  the  utter  wrong- 
fulness of  his  procedure,  is  to  suffer  damages  for  the 
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unlawful  detention  of  appellant  in  this  case.  Others 
will  benefit,  if  appellant's  wrong  is  redressed. 

Respectfully  submitted, 

Wright,  Wendells,  Froelich 
&  Power 

Attorneys  for  Appellant. 

455  Olympic  National  Life  Building 
Seattle,  Washington  98104 
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STATEMENT  OF  PLEADINGS  AND  FACTS 

This  is  an  action  in  which  the  appellant  seeks  recovery 
of  damages  from  the  appellees  under  The  Civil  Rights 
Act,  wherein  appellant  alleges  that  the  appellees  denied 
him  due  process  of  law  in  violation  of  42  U.S. C.  §  1983. 
Appellant  contends  that  he  was  unlawfully  detained  in 
the  jail  of  The  City  of  Seattle  after  being  legally  ar- 
rested, and  asserts  Federal  jurisdiction  under  the  above 
mentioned  statute  and  28  U.S.C.  §  1343.  At  the  con- 
clusion of  the  trial,  the  court  held  that  the  appellees 
Dravetto,  Hanson  and  Coble  had  nothing  to  do  with  ap- 
pellant's detention  in  the  City  Jail  and  dismissed  the 
action  as  to  them,  for  that  reason.  The  District  Court 
dismissed  the  action  as  to  appellee  Ramon  for  the  reason 

1 


2 

that  the  appellant  was  detained  in  the  City  Jail  for  only 
a  reasonable  time,  and  appellant's  rights  were  not  vio 
lated  thereby  (St.  143,  144,  145). 

COUNTERSTATEMENT  OF  THE  CASE 

The  appellant  was  lawfully  arrested  by  some  of  the 
appellees  at  about  10:00  p.m.  on  January  20,  1964  in 
The  City  of  Seattle  on  suspicion  of  larceny  with  an 
alternate  charge  of  being  drunk  and  resisting  arrest, 
and  was  held  without  being  formally  charged  with  any 
specific  crime  until  approximately  10 :40  a.m.  on  Janu- 
ary 22,  1964,  at  which  time  appellant  was  formally 
charged  with  being  drunk  and  resisting  arrest.  Shortly 
thereafter,  he  was  released  on  personal  recognizance 
(Tr.9,10). 

Appellants'  arrest  followed  the  theft  of  two  suitcases, 
valued  at  $275.00,  from  the  lobby  of  the  Greyhound  Bus 
Depot  in  The  City  of  Seattle  about  9:45  or  10:00  p.m., 
Monday  night,  January  20, 1964.  The  suitcases  belonged 
to  two  seventeen-year-old  girls.  While  the  girls  were  in 
the  lobby  with  their  suitcases  on  the  floor  by  them,  a 
man  stepped  up  to  them  and  volunteered  to  watch  the 
suitcases  for  them.  The  girls  declined  the  proffer  of  his 
services.  After  the  man  left,  the  girls  went  to  the  ladies' 
room,  leaving  the  suitcases  where  they  were.  When  the 
girls  returned,  their  suitcases  were  gone,  and  they 
started  searching  for  them.  A  Mr.  Small  told  them  that 
he  had  seen  the  man  who  had  spoken  to  them  return 
while  the  girls  were  in  the  ladies'  room  and  take  the  suit- 
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cases  (St.  62,  63).  The  girls  went  out  onto  the  sidewalk 
and  made  inquiry  and  a  taxi  driver,  a  Mr.  Kasmurski, 
told  the  girls  that  he  saw  a  man  leaving  the  bus  depot 
with  two  suitcases  which  fitted  the  description  of  the 
girls'  suitcases.  Shortly  thereafter,  the  taxi  driver  saw 
a  man  enter  a  tavern  whom  he  identified  as  the  one  he 
had  seen  leaving  the  bus  depot  with  the  suitcases  and 
when  he  returned  to  the  bus  depot  he  relayed  this  in- 
formation to  the  girls  and  a  police  officer  with  whom 
they  were  talking.  He  went  with  the  police  to  the  tavern 
and  pointed  out  the  appellant,  who  was  arrested  (St. 
53). 

About  9 :00  o  'clock  on  the  morning  following  appel- 
lant's  arrest,  his  file  was  assigned  to  Detective  Moran 
(St.  42)  who  proceeded  to  the  city  jail  and  talked  to 
appellant  (St.  43,  44).  At  that  time.  Detective  Moran 
asked  appellant  if  he  wished  to  use  the  telephone,  but 
appellant  declined  the  offer,  stating  that  he  had  no  tele- 
phone at  his  home.  Detective  Moran  then  volunteered  to 
go  to  appellant's  home  and  inform  appellant's  wife  of 
his  arrest  and  arrange  for  her  to  pick  up  appellant's  car 
which  was  parked  on  a  street  (St.  49,  50).  This,  Detec- 
tive Moran  did,  and  he  arranged  for  appellant's  wife  to 
see  appellant  that  same  morning,  and  she  saw  appellant 
for  about  a  half  hour  that  morning  (St.  29,  30,  32).  She 
spent  the  afternoon  in  an  effort  to  employ  an  attorney 
for  appellant,  and  was  successful  late  that  afternoon 
(St.  30,  31). 


! 
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Before  going  to  see  Mrs.  Notaras  on  Tuesday  morn- 
ing, Detective  Moran  checked  all  the  taverns  in  the  area 
surrounding  the  Roll-In  Tavern,  where  appellant  some- 
times worked,  to  see  if  he  could  find  any  witnesses  who 
remembered  the  appellant,  but  most  of  the  taverns 
were  closed  and  would  not  be  opened  until  later  in  the 
day.  He  also  checked  the  restaurants  in  the  area  to 
see  if  any  suitcases  had  been  left  or  if  any  witnesses 
remembered  a  person  who  fitted  appellant's  description, 
but  he  could  find  no  one  (St.  49,  53).  ■ 

Shortly  after  noon  on  Tuesday,  Detective  Moran 
tried  to  contact  the  cab  driver  who  had,  the  night  before, 
identified  appellant  as  the  person  he  had  seen  leaving 
the  bus  depot  with  the  stolen  suitcases  (St.  53).  He  was 
unable  to  contact  the  taxi  driver  until  4 :00  p.m.,  when 
he  was  able  to  talk  to  him  on  the  phone,  at  which  time 
the  taxi  driver  said  he  would  come  to  the  Police  Station 
at  8:00  a.m.  the  following  morning  (St.  54).  When  the 
taxi  driver  arrived  the  next  morning,  he  again  identified 
appellant  as  the  man  he  saw  leaving  the  bus  depot  with 
the  two  suitcases  (St.  60,  61). 

On  Tuesday  afternoon  at  1 :30  or  2 :00  p.m.,  Detective 
Moran  found  the  Roll-In  Tavern  open  and  its  owner, 
Mr.  Jewett  present.  Appellant  was  sometimes  employed 
by  Mr.  Jewett  as  a  part-time  barkeeper,  and  on  the  pre- 
ceding evening,  the  evening  appellant  was  arrested,  ap- 
pellant came  into  the  Roll-In  Tavern  at  about  8 :45  (St. 
55,  56).  At  approximately  10:00  p.m.,  Mr.  Jewett  told 
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appellant  he  could  go  to  work  at  10:30  p.m.,  so  appellant 
told  Mr.  Jewett  he  would  leave  and  get  some  coffee  and 
return.  Mr.  Jewett  said  appellant  did  leave,  but  he  did 
not  know  in  which  direction,  and  of  course  he  did  not 
return  (St.  56,  57,  58). 

On  Tuesday,  Detective  Moran  tried  to  contact  the  two 
victims,  the  girls  whose  suitcases  had  been  stolen,  but 
was  not  successful.  However,  he  did  talk  to  the  mother 
of  one  of  the  girls  and  asked  the  mother  to  talk  to  the 
girls  and  relate  the  information  she  got  from  them  by 
telephone  (St.  58).  This  was  done  on  Wednesday  morn- 
ing, January  22nd.  The  information  conveyed  by  the 
mother  indicated  that  there  was  a  problem  of  identifica- 
tion so  far  as  the  appellant  was  concerned.  The  girls  felt 
that  the  man  taken  into  custody  the  appellant,  was  not 
the  same  man  who  had  approached  them  in  the  bus 
depot  prior  to  the  theft  of  the  suitcases.  A  witness,  Mr. 
Small,  had  stated  that  the  same  man  who  had  talked  to 
the  two  girls  was  the  man  who  picked  up  the  suitcases 
and  left  the  depot  (St.  62,  63).  Yet,  the  taxi  driver, 
when  he  talked  to  Detective  Moran  on  Wednesday 
morning,  still  felt  strongly  that  appellant  was  the 
person  he  saw  leaving  the  bus  depot  with  the  two  suit- 
cases (St.  60,  61). 

Detective  Moran,  after  considering  the  time  element 
in  question,  the  conflicts  in  identification  by  eye  wit- 
nesses, and  the  over-all  impressions  he  had  obtained  of 
the  case,  felt  it  better  not  to  charge  appellant  with 
larceny  (St.  61). 
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On  the  morning  of  January  22,  1964,  appellant's  at- 
torney obtained  an  order  for  a  writ  of  habeas  corpus 
directed  to  appellee,  F.  C.  Ramon,  to  produce  appellant 
in  the  Superior  Court  at  1 :45  p.m.  that  date,  and  show 
cause  why  appellant  should  not  be  restored  to  his 
liberty.  The  writ  of  habeas  corpus,  and  a  certified  copy 
of  the  order  was  served  upon  the  secretary  of  appellee, 
F.  C.  Ramon,  at  11 :00  a.m.  that  same  day ;  and  the  writ 
was  dismissed  upon  its  return  at  1 :45  p.m.  as  appellant 
had  been  charged  with  being  drunk  in  public  and  re- 
sisting arrest  and  was  admitted  to  bail  shortly  after 
11:00  a.m.  on  that  date  (Tr.  10). 

CONCISE  ARGUMENT  OF  THE  CASE 

Summary  of  Argument 

The  only  question  presented  by  this  appeal  can  be 
stated  as  follows : 

Do  the  laws  of  the  State  of  Washington  permit  police 
officers  in  that  state  to  detain  a  person  in  jail  for  a 
reasonable  length  of  time  before  charging  or  bringing 
such  person  before  a  magistrate  in  order  that  the  police 
may  investigate  the  circumstances  surrounding  the 
commission  of  a  felony,  where  such  person  was  legally 
arrested  without  a  warrant  on  probable  cause  on  sus- 
picion of  having  committed  the  felony? 

The  answer  is  yes. 

Housman  v.  Byrne,  9  Wn.2d  560,  115  P.2d  673 ; 
State  V.  Winters,  39  Wn.2d  545,  236  P.2d  1038 
(1951)  ; 


State  V.  Thompson,  58  Wn.2d  598,  364  P.2d  527 
(1961)  ; 

State  V.  Self,  59  Wn.2d  62,  366  P.2d  193  (1961)  ; 

State  V.  Keating,  61  Wn.2d  452,  378  P.2d  703 
(1963)  ; 

State  V.  Hoffman,  64  Wn.2d  445,  392  P.2d  237 
(1964). 

ARGUMENT  OF  APPELLEES 

Appellant  specifies  as  error  part  of  Finding  of  Fact 
X  (Tr.  18)  and  all  of  Finding  of  Pact  XII  (Tr.  19) ; 
and  Conclusion  of  Law  III  (Tr.  20)  (Appellant's  Brief, 
pp.  4, 5),  He  does  not,  however,  state  wherein  said  Find- 
ings of  Fact  and  Conclusion  of  Law  are  alleged  to  be 
erroneous,  nor  are  these  specifications  of  error  sup- 
ported by  argument  or  any  citation  of  authority.  He 
also  specifies  as  error  Conclusions  of  Law  IV  and  V 
and  argues  and  cites  authority  in  support  of  his  argu- 
ment that  said  Conclusions  are  erroneous.  However, 
the  authorities  he  cites  do  not  support  his  position  as 
will  be  shown  herein. 

It  is  therefore  uncontroverted  by  appellant  that ' '  The 
detention  of  the  plaintiff  in  the  Seattle  City  Jail  fol- 
lowing his  original  arrest  was  for  a  period  of  time  no 
greater  or  longer  than  was  reasonable  under  the  cir- 
cumstances" (Finding  of  Fact  XII,  Tr.  19)  ;  and  that 
such  period  of  detention  was  no  longer  "than  was 
reasonably  necessary  for  the  making  of  a  prompt  and 
expeditious  investigation  of  plaintiff's  participation  or 
lack  of  participation  in  a  theft  of  suitcases  from  the 
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Greyhound  Bus  Depot  in  Seattle,  Washington"  (Con- 
clusion of  Law  III,  Tr.  20). 

As  stated  in  the  trial  court's  oral  decision  (St.  143, 
144,  145),  the  preponderance  of  the  evidence  sustains 
the  findings  to  which  appellant  assigns  error,  and  these 
findings  fully  sustain  the  conclusions  of  law  to  which 
appellant  assigns  error. 

Appellant's  sole  point  on  this  appeal  is  that  any  de- 
tention of  the  appellant  by  the  Seattle  Police,  while  a 
court  is  open,  without  charging  him  or  bringing  him 
before  a  magistrate,  is  unlawful  (Appellant's  Brief,  pp. 
5,  6).  This,  no  doubt,  would  be  true  if  Rule  5(a)  of  the 
Federal  Eules  of  Criminal  Procedure  were  applicable 
in  the  State  of  Washington.  However,  such  rule  is  not 
applicable  in  the  State  of  Washington,  Swift  v.  Umted 
States  (10th  Cir.  1963),  314  F.2d  860;  State  v.  Winters, 
39  Wn.2d  545,  236  P.2d  1038  (1951),  and  the  two  Wash- 
ington cases  relied  upon  by  appellant  do  not  support 
his  position. 

In  HousmoM  v.  Byrne,  9  Wn.2d  560,  115  P.2d  673 
(1941),  relied  on  by  appellant  (Appellant's  Brief,  pp. 
12,  13),  the  sheriff  arrested  plaintiff  and  held  him  in 
jail  11  days  before  charges  were  filed.  On  the  trial  of 
the  criminal  charge  plaintiff  was  acquitted.  Plaintiff's 
subsequent  civil  suit  was  dismissed  and  on  appeal  the 
court  said  at  page  561  of  the  decision : 

"...  the  only  question  presented  is  whether  the 
sheriff  detained  the  appellant  in  jail  for  an  un- 


reasonable  time  without  taking  him  before  a  com- 
mitting magistrate," 

The  court  stated  the  general  rule  as  follows : 

"  ...  It  is  the  general,  if  not  the  universal,  rule 
that,  when  a  person  is  arrested  and  placed  in  jail, 
and  is  detained  there  for  more  than  a  reasonable 
time,  the  detaining  officer  is  liable  in  an  action  for 
damages." 

The  court  goes  on  to  say  at  page  562 : 

"There  are  no  facts  before  us  which  show  any 
reason  why  the  appellant  was  detained  for  the 
period  of  time  that  he  was  without  being  taken 
before  a  committing  magistrate.  There  being  no 
facts  herein,  the  question  is  purely  one  of  law.  We 
are  of  the  view  that,  without  any  showing  of  a 
necessity  of  detaining  him  for  that  period  of  time, 
the  detention  was  unreasonable." 

The  court  remanded  the  case  for  a  new  trial  on  the 
question  of  false  imprisonment — that  is,  the  jury  was 
to  decide  whether,  under  all  the  facts  of  the  case,  the 
plaintiff  had  been  detained  an  unreasonable  length  of 
time  before  being  charged  or  taken  before  a  committing 
magistrate. 

I  In  Ulvestad  v.  Dolphin,  152  Wash.  580,  278  Pac.  681, 
the  other  Washington  case  relied  upon  by  appellant 
(Appellant's  Brief,  pp.  11,  12),  the  plaintiff  was  at 
home  asleep  when  police  officers  of  The  City  of  Seattle, 
at  the  request  of  plaintiff's  brother,  pounded  on  plain- 
tiff's window,  awakened  him,  placed  him  mider  arrest, 
took  him  to  the  Seattle  City  Jail,  held  him  for  eight 
days  and  then  released  him.  The  plaintiff  was  not  sus- 
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pected  of  having  committed  a  crime,  and  his  arrest  was 
a  Mat  ant  false  arrest.  During  the  eight  days  plaintiff 
was  held  in  the  city  jail,  the  police  were  not  investi- 
gating the  circumstances  of  a  crime,  for  no  crime  had 
been  committed,  and  plaintiff's  imprisonment  was  a 
blatant  false  imprisonment,  the  court  holding  that 
plaintiff  had  been  falsely  arrested  as  a  matter  of  law. 
This  case,  despite  the  obiter  dictum  contained  therein, 
simply  is  not  in  point  on  the  question  raised  by  this 
appeal.  There  was  no  issue  as  to  whether  the  plaintiff 
had  been  held  in  jail  a  reasonable  or  unreasonable 
length  of  time  to  permit  the  police  to  investigate  a 
felony.  The  court's  discussion  concerning  confinement 
following  a  lawful  arrest  (pp.  589,  590)  which  is  quoted 
by  appellant  at  page  11  of  his  brief  must  therefore  be 
considered  as  dicta  which  finds  no  support  in  any  Wash- 
ington decision  dealing  specifically  with  the  reasonable- 
ness of  the  period  of  detention  following  a  lawful  arrest. 

There  are  a  number  of  cases  in  the  State  of  Wash- 
ington dealing  with  the  question  of  what  is  a  reason- 
able detention  of  a  suspect  while  the  police  are  investi- 
gating a  felony  for  which  the  suspect  was  legally 
arrested  on  probable  cause,  and  significantly,  none  of 
these  cases  refer  to  the  isolated  dicta  of  the  Ulvestad 
case  referred  to  above,  or  for  that  matter  even  cite  the 
Ulvestad  case.  Such  dicta  is  not  in  point  and  it  is  not 
the  law  of  the  State  of  Washington. 

In  the  case  of  State  v.  Winters,  39  Wn.2d  545,  236 
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P.2d  1038  (1951),  the  defendant  was  arrested  on  Febru- 
ary 3,  1950  and  was  held  for  six  days  following  his  ar- 
rest without  being  taken  before  a  justice  of  the  peace 
or  being  charged  with  a  specific  crime.  A  confession  was 
obtained  on  the  sixth  day  of  his  detention  and  was  ad- 
mitted in  his  trial.  He  appealed,  contending  that  the 
confession  was  not  admissible  because  it  was  obtained 
in  violation  of  law.  The  Supreme  Court  of  the  State  of 
Washington  answered  his  contention,  commencing  at 
page  549  of  the  opinion  as  follows: 

"The  appellant  contends  that  the  confession  was 
not  admissible  because  it  was  obtained  six  days 
after  his  arrest  and  without  his  having  been  taken 
before  a  justice  of  the  peace,  as  a  committing  mag- 
istrate, in  the  meantime.  He  cites  the  statutes  per- 
taining to  procedure  before  a  justice  of  the  peace. 
It  is,  of  course,  somewhat  similar  to  the  procedure 
before  United  States  commissioners,  as  provided 
for  in  Federal  Rule  5  (a)  of  the  Federal  Rules  of 
Criminal  Procedure.  He  then  cites  McNahh  v. 
United  States,  318  U.S.  322,  87  L.Ed.  819,  63  S.Ct. 
608,  and  IJpshaw  v.  United  States,  335  U.  S.  410, 
93  L.Ed.  100,  89  S.Ct.  170,  to  the  effect  that  such  a 
delay  in  bringing  a  prisoner  before  the  commis- 
sioner makes  a  confession  inadmissible.  These 
cases  are  not  in  point.  This  is  neither  a  Federal 
case  nor  a  proceeding  before  a  justice  of  the  peace. 
The  cases  relied  upon  are  not  predicated  upon 
either  Washington  state  or  Federal  constitutional 
provisions,  but  only  on  a  rule  of  procedure.  There 
is  no  constitutional  or  statutory  provision  in  the 
State  of  Washington  having  to  do  with  the  use  of 
confessions  as  evidence  against  a  defendant  in  a 
criminal  trial,  except  Rem.  Rev.  Stat.  §  2151. 
Under  the  purview  of  the  statute  it  was  not  error 
to  admit  the  confession." 

In  State  v.  Thompson,  58  Wn.2d  598,  364  P.2d  527 
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(1961),  the  defendant  was  arrested  without  a  warrant, 
the  officers  having  reasonable  grounds  to  believe  that 
he  had  committed  a  felony.  He  was  held  in  jail  six  days 
before  he  was  charged  with  a  crime,  during  which  time 
the  officers  were  investigating  the  circumstances  of  the 
felony  and  were  questioning  the  defendant.  During  five 
days  of  his  detention  the  defendant  made  several  con- 
fessions. At  his  trial,  the  defendant  was  convicted  of 
second  degree  murder,  and  on  appeal  alleged,  among 
other  things,  that  his  confinement  for  six  days,  prior  to 
his  arraignment,  was  illegal.  In  disposing  of  this  con- 
tention and  in  sustaining  defendant's  conviction,  the 
Washington  court  states  at  page  606 : 

"The  appellant  was  arrested  for  the  attempted 
rape  of  Sharon  Sharp,  but,  in  accord  with  the  local 
police  custom,  he  was  held  on  an  open  charge  by 
being  booked  for  intoxication  while  an  investiga- 
tion of  the  attempted  rape  of  Sharon  Sharp  and 
the  murder  of  Mrs.  Tussing  was  being  made.  He 
was  arraigned  on  the  instant  charge  six  days  after 
his  arrest.  At  that  time,  the  court  appointed  coun- 
sel for  him. 

"Appellant  now  contends  that  his  confinement 
on  an  open  charge  prior  to  his  arraigmnent  was 
illegal. 

"We  do  not  agree.  Appellant  was  legally  ar- 
rested for  a  felony.  He  was  held  on  a  so-called  open 
charge  to  permit  a  reasonable  investigation  before 
the  filing  of  an  information.  The  police  record  or 
hooking  is  not  the  charge  upon  which  a  defendant 
goes  to  trial  and  has  no  particular  significance 
after  a  formal  charge  has  been  lodged.  Had  he 
cared  to  question  his  confinement  prior  to  filing 
the  information,  he  could  have  done  so  by  habeas 
corpus.  After  the  filing  of  an  information,  habeas 
corpus  will  not  lie. ' ' 
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In  the  case  of  State  v.  Keating,  61  Wn.2d  452,  378 
P.2d  703  (1963),  the  Washington  court  again  expressly 
rejected  the  rule  announced  in  McNabh  v.  United 
State,  318  U.S.  322,  87  L.Ed  819,  63  S.Ct.  608,  citing 
State  V.  Winters,  39  Wn.2d  545,  and  State  v.  Self,  59 
Wn.2d  62,  366  P.2d  193  (1961),  a  case  in  which  the 
United  States  Supreme  Court  denied  certiorari  in  370 
U.S.  929,  8  L.Ed.2d  508,  82  S.Ct.  1569. 

In  the  case  of  State  v.  Hoffmam,,  64  Wn.2d  445,  392 
P.2d  237  (1964),  the  defendant  contended  that  his  mo- 
tion to  suppress  two  incriminating  statements  given  by 
him  during  his  four-day  detention  and  before  he  was 
charged  or  brought  before  a  magistrate,  should  have 
been  sustained  by  the  trial  court  for  two  reasons.  First, 
he  claimed  his  detention  became  unlawful  when  he  was 
not  taken  forthwith  before  a  magistrate  following  his 
arrest;  and  secondly,  he  alleged  that  he  was  held  in- 
communicado and  denied  the  right  to  counsel  until  he 
had  given  the  statements. 

The  Washington  court  indicated  that  it  was  thinking 
in  terms  of  the  impact  of  the  Fourteenth  Amendment 
when  it  answered  Hoffman's  contentions  at  page  450 
as  follows : 

"By  contention  (a)  defendant,  in  effect,  again 
urges  upon  us  the  adoption  of  a  rule  of  exclusion 
akin  to  the  'McNabb  rule'  (McNabb  v.  United 
States,  318  U.S.  332,  87  L.Ed.  819,  63  S.Ct.  608 
(1943)).  Although  we  do  not  and  will  not  abide 
the  practice  of  holding  persons  for  unreasonable 
times  without  charge  and  arraignment,  we  have 
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heretofore  refrained  from  adopting  the  McXaJyh 
rule  of  exclusion.  Instead,  we  have  relied  npon  the 
ultimate  test  of  'voluntariness'  in  determining  ad- 
missibility of  confessions.  (Citing  cases.) 

''It  may  well  be  that  futiu-e  developments,  or  a 
conviction  that  law  enforcement  agencies  of  the 
state  are  persistently  indulging  in  undue  and  ex- 
tensive delays  between  arrest  and  arraignment, 
may  dictate  a  reconsideration  of  our  position.  Until 
that  time,  however,  we  adhere  to  oui'  j)resent  ap- 
proach." 

Hoffman's  conviction  was  sustained. 

Appellant's  only  support  for  the  rule  he  lu-ges  upon 
this  court  is  Eule  5  (a)  of  the  Federal  Rules  of  Crim- 
inal Procedui'e,  but  such  rule  has  no  application  in  the 
case  at  hand.  In  Swift  v.  United  States,  (10th  Cir.. 
1963).  31-1  F.2d  860.  the  coiu't  states  at  page  862: 

"  ...Eule  5(a),  which  requires  that  a  i)erson 
who  is  arrested  be  taken  before  a  Commissioner 
without  unnecessary  delay,  is  involved  only  when 
an  officer  makes  an  arrest  under  federal  law.  It 
has  no  application  in  this  instance  since  the  record 
here  is  clear  that,  at  the  time  the  statement  was 
made  by  Swift,  he  had  been  arrested  on  a  state 
charge,  and  was  in  the  sole  custody  of  state  officers 
. . .  There  is  nothing  in  the  record  which  indicates 
that  Swift  was  being  unlawfully  detained  by  the 
state  officers  or  anyone  else,  at  the  time  he  made 
the  st-atement  to  Kramer  ..." 

An  illustration  of  the  rule  that  state  and  not  federal 
criminal  procedures  apply  in  determining  whether  the 
rights  of  a  state  criminal  defendant  have  been  violated 
is  Gallegos  v.  Nebrasl-a,  3-42  U.S.  55.  72  S.Ct.  1-41.  96 
L.Ed  86.  in  which  a  thirty-eight  year  old  Mexican  farm- 
hand was  not  brought  before  a  magistrate  for  fifteen 
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days  following  his  arrest.  During  the  interim,  he  con- 
fessed to  facts  upon  which  he  was  later  convicted  of 
manslaughter.  On  appeal  to  the  Supreme  Court  of  the 
United  States,  this  conviction  was  affirmed.  The  peti- 
tioner claimed  on  appeal  that  admission  of  his  confes- 
sion into  evidence  violated  his  rights  under  the  due 
process  requirement  of  the  Fourteenth  Amendment. 
The  court  cited  3IaUuski  v.  New  York,  324  U.S.  401, 
65  S.Ct.  781,  89  L.Ed.  1029,  quoting  from  that  opinion 
as  follows  : 

"  '  . . .  the  use  of  any  confession  obtained  in  viola- 
tion of  due  process  requires  the  reversal  of  a  con- 
viction even  though  unchallenged  evidence,  ade- 
quate to  convict,  remains  ...  '  " 

The  court  nevertheless  sustained  the  conviction,  it  ap- 
pearing to  the  court  that  under  the  laws  of  Texas  and 
Nebraska  where  the  petitioner's  detention  took  place, 
the  detention  did  not  clearly  violate  the  Fourteenth 
Amendment. 

The  Washington  authorities  cited  above  demonstrate 
that  in  the  State  of  Washington  there  is  no  statute  or 
judicial  precedent  fixing  any  specified  time  within 
which  a  lawfully  arrested  person  must  be  charged  with 
a  specific  crime.  It  is  made  clear  in  Housman  v.  Byrne, 
9  Wn.2d  560,  and  State  v.  Thompson,  58  Wn.2d  606, 
however,  that  a  law  enforcement  agency  has  a  "reason- 
able time"  within  which  to  charge  the  arrested  person 
with  a  crime  or  bring  him  before  a  conmiitting  magis- 
trate. The  Hoiisman  case  also  makes  it  clear  that  the 
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court  will  consider  evidence  of  justification  where  there 
is  an  allegedly  unreasonable  delay. 

Appellant,  on  page  15  of  his  brief,  cites  98  A.L.R.2d 
1011,  §  17  (a)  for  the  propisition  that  in  most  jurisdic- 
tions delay  for  purposes  of  investigation  is  not  an 
acceptable  excuse.  In  the  same  annotation  at  page  1014, 
§  17  (b),  under  the  heading  "Delay  for  investigation 
or  consultation  held  justified"  it  is  stated  that  in  some 
jurisdictions  a  suspect  may  be  held  for  a  reasonable 
time  to  permit  an  investigation,  and  Washington  is  one 
of  those  jurisdictions. 

Appellant  mentions  on  pages  9  and  10  of  his  brief 
that  an  investigation  of  a  felony  can  be  made  while  a 
suspect  is  at  liberty  on  bail,  but  it  is  obvious  that  an 
ill-considered  charge  may  not  be  filed  merely  for  the 
purpose  of  fixing  bail. 

The  other  cases  relied  upon  by  appellant  are  similarly 
not  in  point.  In  Von  Arx  v.  Shafer,  241  P.  649  (CCA  9, 
Alaska,  1917),  (Appellant's  Brief,  page  16),  the  Fed- 
eral statute  applicable  in  Alaska  provided  that  one  ar- 
rested without  a  warrant  be  brought  before  a  magis- 
trate "without  delay." 

Runnels  v.  United  States,  138  F.2d  346  (CCA  9, 
Wash.  1943),  (Appellant's  Brief,  page  16),  was  a  Fed- 
eral criminal  case  and  was  governed  by  Federal  law, 
and  although  the  court  referred  to  Washington  law  by 
way  of  dicta,  the  court  stated  at  page  347 : 

"The  case  (at  bar)  clearly  falls  within  the  rule 
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of  McNabb  v.   United  States  and  Anderson  v. 
United  States,  supra." 

These  two  Federal  eases,  in  their  application  to  the 
case  at  bar,  can  be  correctly  characterized  in  the  lan- 
guage of  the  Washington  Supreme  Court  in  State  v. 
Winters,  39  Wn.2d  545,  236  P.2d  1038  (1951),  when  it 
spoke  of  the  McNahb  case  and  one  other  Federal  case, 
at  page  549: 
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"...  These  cases  are  not  in  point.  This  is  neither 
a  Federal  case  nor  a  proceeding  before  a  justice  of 
the  peace.  The  cases  relied  upon  are  not  predicated 
upon  either  Washington  state  or  Federal  constitu- 
tional provisions,  but  only  on  a  rule  of  proce- 
dure ..." 

Appellant,  at  page  18,  19  and  20  of  his  brief,  dis- 
cusses the  "question  of  damages."  The  trial  court  made 
no  finding  or  conclusion  on  damages,  and  it  is  sub- 
mitted that  no  question  in  regard  thereto  is  before  this 
court  on  this  appeal  and  that  such  portion  of  appel- 
lant's brief  should  therefore  be  disregarded. 

CONCLUSION 

In  the  State  of  Washington  one  who  is  legally  ar- 
rested on  suspicion  of  having  committed  a  felony  may 
be  held  in  jail  for  a  reasonable  time  before  being 
charged  or  taken  before  a  magistrate  while  the  police 
are  investigating  the  circumstances  of  the  felony.  The 
trial  court  found  on  uncontroverted  evidence  that : 

"...  the  detention  of  the  plaintiff  Notaras  by 
and  on  behalf  of  the  defendant  Ramon,  as  Chief 
of  Police  of  the  City  of  Seattle,  was  for  a  period 
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no  greater  or  longer  than  for  a  reasonable  time  . . . 
It  (the  investigation)  was  a  fair,  needful,  essential 
and  reasonable  inquiry  for  a  detective  to  make  in 
Ms  laudable  efforts  to  make  sure  that  a  possibly 
innocent  man  would  not  be  unlawfully  charged . . ." 
(St.  143). 

It  is  submitted  that  the  judgment  of  the  trial  court 
should  be  sustained. 

Respectfully  submitted, 

A.  L.  Newbould 

Corporation  Counsel 

Chahles  R.  Nelson 
Assistant. 
Attorneys  for  Appellees. 
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REPLY  BRIEF  OF  APPELLANT 


INTRODUCTION 

Appellant  accepts  appellees'  Statement  of  Pleadings 
and  Facts  and  appellees'  Counterstatement  of  the  Case 
(Appellees'  Br.  pp.  1-6).  There  are,  in  any  event,  no 
controverted  facts  on  this  appeal,  nor  were  there  at 
the  time  of  trial. 

On  page  7  of  appellees'  brief,  under  Argument  of 
Appellees,  appears  mis-statement  of  appellant's  posi- 
tion. It  is  undoubtedly  unintentional. 
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Appellant  assigned  error  to  all  Findings  of  Fact  and 
Conclusions  of  Law  which  held  the  appellees'  conduct 
to  be  lawful,  reasonable,  or  justified.  (Appellant's  Br. 
pp.4-5) .  At  page  6  of  appellant's  brief,  it  is  stated: 

"Herein,  all  specifications  of  error  will  be  argued 
together,  insofar  as  they  relate  to  the  law  of  the 
case." 

Therefore,  the  statement  by  appellees  (Appellees' 
Br.  p.  7)  that  the  specifications  of  error  are  not  sup- 
ported by  argument  or  citation  of  authority,  or  that 
Finding  of  Fact  VII  is  uncontroverted,  simply  is  not 
true.  Appellant  did  specify  error  to  the  questioned  find- 
ings, did  support  such  specifications  of  error  by  argu- 
ment and  citation  of  authority  (Appellant's  Br.  pp. 
6-18) ,  and  Finding  of  Fact  XII  (Tr.  19)  is  controverted. 

ARGUMENT  IN  REPLY  TO  APPELLEES  ^ 

Appellees  seem  to  take  the  position  that  the  Supreme 
Court  of  the  State  of  Washington  did  not  mean  what 
it  said  in  the  only  two  cases  which  specifically  consid- 
ered unlawful  detention  in  jail  by  law  enforcement 
authorities.  Housman  v.  Byrne,  9  Wn.2d  560,  115  P.2d 
673  (1941);  Ulvestad  v.  Dolphin,  152  Wash.  580,  278 
Pac.  681  (1929). 

No  clearer  exposition  of  the  vice  of  appellees'  conduct 

toward  appellant  Notaras  could  be  found,  than  in  the 

quotation  from  Housman  set  forth  by  appellees  at  page 

9  of  their  brief. 

"There  are  no  facts  before  us  which  show  any 
reason  why  the  appellant  was  detained  for  the 
period  of  time  that  he  was  without  being  taken 


before  a  committee  magistrate.  There  being  no 
facts  herein,  the  question  is  purely  one  of  law.  We 
are  of  the  view  that,  without  any  showing  of  a 
necessity  of  detaining  him  for  that  period  of  time, 
the  detention  was  unreasonable." 

If  appellees  are  to  contend  that  their  detention  of 
Notaras  was  justified  by  circumstances  requiring  such 
detention  prior  to  charge,  what  is  their  justification? 

It  will  be  noted  that  both  appellee  Ramon  and  his 
"expert"  witness  Booth  testified  that  their  follow-up 
investigation  could  have  been  made  with  appellant 
out  on  bail  (Br.  of  AppeUant,  p.  9;  St.  109,  St.  134).  No 
arresting  officer  changed  his  story  (St.  112) ;  no  testi- 
mony established  that  appellant  gave  a  false  aUbit  or 
conflicting  statements  (St.  112).  The  eye-witness  iden- 
tification of  appellant  did  not  change  (St.  60-61) .  While 
it  is  true  that  the  theft  victims  were  not  positive  that 
the  police  had  arrested  the  correct  person  (St.  62-63), 
this  does  not  amount  to  a  justification  for  holding 
appellant  in  custody,  without  charge  or  bail,  while  the 
police  confirm  their  witnesses.  Since  probable  cause 
was  established  for  the  initial  arrest,  appellees  had  no 
reason  to  fear  false  arrest  suit  or  consequences. 

It  will  be  noted  that  appellees'  "expert"  testified  that 
frequently  possible  inconsistencies  must  be  faced  and 
resolved,  and  that  one  other  reason  to  detain  a  suspect 
in  custody  is  to  prevent  him  from  destroying  possible 
evidence  (St.  122).  There  is  no  evidence,  testimony, 
inference  or  innuendo  from  any  of  appellees'  witnesses 
that  such  was  necessary  with  respect  to  appellant  No- 
taras. Actually,  all  that  the  witness  Booth  did  testify 
to  as  necessary  in  this  case  was  that  "reasonable  time 
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for  investigation  should  be  allowed".  (St.  128.)  He  did 
not  testify  that  the  suspect  must  be  in  custody  to  do 
this  investigation.  (It  must  be  remembered  that  aU 
of  Booth's  testimony  came  in  over  appellant's  objection 
as  irrelevant  (St.  117;  121.)  Booth  actually  testified 
to  the  converse  of  appellees'  position;  i.e.,  such  deten- 
tion was  not  necessary  to  permit  follow-up  investiga- 
tion (St.  134). 

Appellees  cannot  have  their  cake  and  eat  it  too.  They 
must  not  be  permitted  to  callously  disregard  private 
rights  of  freedom,  on  the  pretense  of  follow-up  investi- 
gations, and  at  the  same  time  justify  illegal  detention 
during  such  investigation  when  their  own  testimony 
establishes  that  reasonable  police  procedures  will  not 
be  impaired  if  the  suspect  (Notaras)  is  at  hberty  on 
bail. 

Viewed  in  this  light,  it  is  apparent  that  no  justifi- 
cation existed  for  the  continued,  illegal  detention  of 
appellant.  Their  contention  to  the  contrary  at  page  16 
of  their  brief  falls.  Even  if  appellees'  interpretation  of 
Housman  and  Ulvestad  is  correct,  its  application  to 
the  circumstances  of  the  case  at  bar  does  not  justify 
their  conduct. 

Appellees  attempt  to  buttress  their  case  by  quoting 
in  their  Conclusion  (Appellees'  Br.  p.  17)  the  very 
Finding  of  Fact  to  which  appellant  has  assigned  error! 

ARGUMENT  OF  APPELLANT  IN  RESPONSE  TO  APPELLEES' 
CITATION  OF  AUTHORITY 

1.  State  V.  Winters,  39  Wn.2d  545,  236  P.2d  1038 
(1951),  cited  by  appellees  at  page  10-11  of  their  brief. 
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Does  not  say  what  appellees  say  it  says.  Entire  point 
of  opinion  was  whether  appellant  Winters'  confessions 
were  admissible  because  taken  from  him  (voluntarily) 
prior  to  his  arraignment  on  several  rape  counts.  Wash- 
ington Supreme  Court  refused  to  follow  rule  of  McNabb 
V.  United  States,  318  U.S.  322,  87  L.Ed.  819,  63  S.Ct. 
608,  as  contended  for  by  appellant,  and  stated: 

"There  is  no  constitutional  or  statutory  provi- 
sion in  the  State  of  Washington  having  to  do  with 
the  use  of  confessions  as  evidence  against  a  defend- 
ant in  a  criminal  trial,  except  Rem.  Rev.  State. 
§2151.  Under  the  purview  of  the  statute  it  was  not 
error  to  admit  the  confession."  Winters,  p.  549. 
(Emphasis  supplied.) 

Rem.  Rev.  Stat.  §2151  (now  codified  as  R.C.W. 
10.58.030)  reads  as  follows: 

"10.58.030  Confession  as  evidence.  The  confes- 
sion of  a  defendant  made  under  inducement,  with 
all  the  circumstances,  may  be  given  as  evidence 
against  him,  except  when  made  under  the  influ- 
ence of  fear  produced  by  threats;;  but  a  confession 
made  under  inducement  is  not  sufficient  to  warrant 
a  conviction  without  corroborating  testimony." 

At  no  point  in  the  Winters  opinion  is  any  discussion 
of  any  contention  that  Winters'  civil  rights  had  been 
violated  by  virtue  of  being  held  incommunicado  or 
without  charge  prior  to  arraignment  or  being  taken 
before  a  committing  magistrate.  For  ought  that  the 
opinion  discloses.  Winters  had  been  promptly  charged 
with  some  crime  promptly  upon  his  arrest. 

The  opinion  simply  does  not  say  that  in  the  State 
of  Washington  citizens  may  be  held  in  the  city  jail 
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without  charge,  bail  or  opportunity  to  regain  their 
personal  freedom. 

2.  State  V.  Thompson,  58  Wn.2d  598,  364  P.2d  257 
(1961),  cited  by  appellees  at  pp.  11-12,  contains  Ian- 
gauge,  which  if  taken  out  of  context,  superficially  sup- 
ports appellees'  position. 

In  Thompson,  appellant  was  held  on  an  open  charge 
for  six  days  while  booked  on  an  intoxication  charge, 
during  a  murder  and  attempted  rape  investigation.  At 
the  expiration  of  six  days,  Thompson  was  arraigned 
on  a  murder  charge.  Following  conviction  by  jury  of 
second-degree  murder,  Thompson  appealed,  alleging, 
inter  alia,  his  confinement  on  an  open  charge  prior  to 
arraignment  to  be  illegal. 

"We  do  not  agree.  Appellant  was  legally  arrested 
for  a  felony.  He  was  held  on  a  so-called  open  charge 
to  permit  a  reasonable  investigation  before  the 
filing  of  an  information.  The  police  record  or  book- 
ing (sic)  is  not  the  charge  upon  which  a  defendant 
goes  to  trial  and  has  no  particular  significance  after 
a  formal  charge  has  been  lodged.  Had  he  cared  to 
question  his  confinement  prior  to  filing  the  infor- 
mation, he  could  have  done  so  by  habeas  corpus. 
(Emphasis  supplied.)  After  the  filing  of  an  infor- 
mation, habeas  corpus  will  not  lie."  Thompson, 
p.  606. 

The  key  to  distinction  between  the  cited  case  and 
the  case  on  appeal  lies  in  the  emphasized  portion  of  the 
above  quotation.  No  amount  of  detention,  illegal  or 
otherwise,  can  affect  the  vaUdity  of  a  subsequent  charge. 
A  defendant  is  either  guilty  or  not  guilty  of  a  criminal 
charge  made.  This  has  no  bearing  upon  detention  prior 
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to  charge.  This  is  all  the  Washington  Supreme  Court 
was  saying. 

In  the  instant  case,  appellant  Notaras  makes  no  con- 
tention concerning  his  confinement  subsequent  to  the 
charges  eventually  filed,  and  appellant  never  contended 
that  his  illegal  detention  prior  to  the  placing  of  mis- 
demeanor charges  affected  his  guilt  or  innocence. 

Appellees  misconstrue  the  point  of  the  Thompson 
decision,  and  this  is  highlighted  by  the  following  quo- 
tation from  that  opinion: 

"Based  upon  appellant's  theory  that  his  confine- 
ment prior  to  the  information  was  illegal,  he  now 
contends  that  his  confessions  made  during  that 
period  were  inadmissible  at  the  trial  on  the  instant 
charge."  Thompson,  p.  607. 

The  only  principle  that  this  portion  of  Thompson 
establishes  is  that  the  Washington  Supreme  Court  is 
refusing  to  apply  the  McNabb  doctrine,  where  the  con- 
finement, if  under  federal  practice,  would  render  con- 
fessions inadmissible. 

It  is  important  to  note  that  Notaras  never  made  any 
confession  in  the  instant  case.  There  is  no  contention 
that  McNabb,  or  Rule  5(a),  Fed.  R.  Crim.  Proc,  has 
any  application,  and  appellant  never  contended  that 
his  subsequent  trials,  on  the  misdemeanor  charges,  were 
invalid  because  of  the  detention. 

Another  point  of  distinction  between  appellant  No- 
tras  and  Thompson  is  that  Notaras  did  test  his  illegal 
confinement  by  habeas  corpus  (Tr.  10) .  This  is  the 
traditional  method  of  attacking  illegal  detention,  and 
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the  proof  of  the  pudding,  as  it  were,  is  in  the  reaction 
of  appellees  to  the  writ.  The  reaction  was  immediate 
formal  charge  and  this,  of  course,  was  necessary  to 
justify  continued  detention. 

If  the  law  were  as  contended  by  appellees,  why  was 
not  such  a  return  to  the  writ  made,  basing  Notaras' 
detention  simply  upon  suspicion  and  because  the  police 
needed  a  reasonable  time  in  which  to  investigate  the 
circumstances?  Police  never  make  such  returns  to 
habeas  corpus  writs,  and  the  reason  is  plain:  detention 
without  charge  and  admission  to  bail  is  illegal  in  the 
State  of  Washington. 

Regardless  of  the  points  of  distinction  between 
Thompson  and  appellant's  position,  the  language  of 
that  opinion  is  unfortunate.  Thompson's  attorneys 
twice  tried  for  hearing  by  the  United  States  Supreme 
Court.  370  U.S.  945,  8  L.Ed.2d  811,  82  S.Ct.  1590  (cert, 
den.);  370  U.S.  855,  9  L.9d.2d  94,  83  S.Ct.  (petition 
for  rehearing  denied) . 

Fortunately,  the  United  State  Supreme  Court  did 
take  cognizance  of  another  decision  from  the  State 
of  Washington  rendered  in  the  same  year,  and  one  in 
which  the  Washington  State  Supreme  Court  again 
implied  approval  of  lengthy  detention  for  investigation 
prior  to  filing  formal  charge.  State  v.  Haynes,  58  Wn.2d 
716,  364  P.2d  935  (1961). 

Therein,  it  appeared  that  Haynes  had  been  detained 
14  hours  prior  to  charge,  on  the  "small  book"  procedure 
of  the  Spokane  Police  Department.  Other  points  were 
considered  by  the  Washington  State  Supreme  Court, 
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and  the  main  thrust  of  the  opinion  was  that  confes- 
sions extracted  during  such  period  of  detention  were 
not  ipso  facto  bad  as  being  involuntary. 

The  United  States  Supreme  Court  took  a  different 
view,  and  reversed  for  a  new  trial,  on  the  basis  of  denial 
of  due  process  of  law.  Haynes  v.  State  of  Washington, 
373  U.S.  503,    10  L.Ed.2d  513,  83  S.Ct.  1336  (1963). 

Commenting  upon  this  "small  book"  practice,  the 
opinion  states,  in  a  footnote  at  10  L.Ed.2d  516: 

"Apparently  recognizing  the  questionable  nature 
of  such  a  practice,  the  Spokane  police,  we  are  told, 
have  since  abandoned  use  of  the  'small  book'  and 
the  attendant  restrictive  practices." 

Whether  the  U.  S.  Supreme  Court  was  condemning 
the  detention  without  charge,  condemning  the  incom- 
municado nature  of  such  detention,  or  intending  to  do 
so  if  the  practice  had  continued,  is  not  clear.  It  is  clear, 
however,  that  the  earlier  language  of  Thompson,  so 
freely  cited  by  appellees,  can  no  longer  stand  quite  as 
boldly  or  clear  cut  as  appellees  would  argue. 

3.  Appellees  cite  State  v.  Keating,  61  Wn.2d  452, 
378  P.  2d  703  (1963)  at  page  13  of  their  brief  in  sup- 
port of  the  statement  that  the  exclusionary  rule  of 
McNabb  v.  United  States  does  not  apply  to  the  State 
of  Washington.  With  this  statement  of  the  law,  appel- 
lant does  not  argue.  The  statement  is,  however,  not 
apposite.  Appellant  Notaras  is  not  trying  to  have  any 
confession  or  admission  rendered  inadmissible  by  virtue 
of  his  illegal  detention. 

4.  The  citation  by  appellees  of  State  v.  Hoffman, 
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64  Wn.2d  445,  392  P.2d  337  (1964)  at  page  13  of  their 
brief  also  founders  on  the  same  point  of  inappositeness. 
The  quotation  at  page  13  of  appellees'  brief  from 
Hoffman  shows  clearly  that  the  contention  was  made 
in  an  effort  to  have  excluded  from  trial  consideration 
certain  confessions  made  prior  to  arraignment.  The 
entire  answer  to  this  contention  was  explained  by  the 
court  as  follows: 

"By  contention  (a)  defendant,  in  effect,  again 
urges  upon  us  the  adoption  of  a  rule  of  exclusion 
akin  to  the  'McNabb  rule'  ...  (W)e  have  hereto- 
fore refrained  from  adopting  the  McNabb  rule  of 
of  exclusion.  Instead,  we  have  relied  upon  the  ulti- 
mate test  of  Voluntariness'  in  determining  admis- 
sibility of  confessions.  (Citing  cases.)" 

It  is  not  necessary  for  appellant  to  reply  to  the  cita- 
tion of  Gallegos  v.  Nebraska,  342  U.S.  55,  72  S.Ct.  141, 
96  L.Ed.  86,  at  pages  14-15  of  appellees'  brief,  as  it 
does  not  apply  to  any  contention  made  by  appellant 
herein. 

ADDITIONAL  ARGUMENT  IN  REPLY  TO  APPELLEES 

Many  civil  cases  in  the  State  of  Washington  have 
considered  the  action  of  false  imprisonment  against 
police  authority,  even  though  only  two  have  started 
from  the  premise  of  a  lawful  arrest,  followed  by  unlaw- 
ful detention. 

In  Neff  V.  United  Pacific  Insurance  Co.,  58  Wn.2d 
618,  364  P.2d  515  (1961),  verdicts  were  sustained 
against  county  sheriffs,  where  it  appeared  plaintiffs 
were  arrested  on  misdemeanor  charges  committed  out 
of  the  presence  of  the  sheriff,  and  unlawfully  detained 
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prior  to  issuance,  service  and  execution  of  lawful  war- 
rants. (Washington  has  adopted  the  rule  that  arrests 
based  upon  misdemeanors  committed  out  of  the  arrest- 
ing officer's  presence  can  only  be  made  upon  warrant.) 
The  period  of  unlawful  detention  prior  to  obtaining  and 
serving  the  warrants  was  between  fifteen  and  forty 
minutes,  id,  622.  Jury  awards  were  affirmed  on  appeal, 
"despite  the  relatively  short  period  of  respondents'  in- 
voluntary confinement  prior  to  the  issuance  and  service 
of  the  warrants  . . ."  id.  626. 

The  Neff  case,  while  not  controlling  herein,  contains 
a  persuasive  analogy  and  clearly  interprets  the  status 
of  state  law  relating  to  unlawful,  involuntary  confine- 
ment. A  detention  which  is  not  based  upon  law  is 
unlawful,  no  matter  v/hat  weighty  arguments  the  police 
may  have  to  support  their  detention.  Personal  liberty 
is  too  precious  and  fragile  to  be  made  dependent  upon 
the  whims  of  the  police.  It  borders  upon  speciousness 
to  argue  that  detention  during  investigation  is  better 
for  the  suspect  than  to  immediately  charge  the  detainee 
and  subsequently  drop  the  charge.  Appellees  so  argue 
(Br.  of  Appellees,  p.  15). 

The  vice  of  appellees'  position  and  the  entire  reason 
for  this  case  to  be  appealed  to  this  court  lies  in  their 
statement  that  the  Seattle  Police  Department  had  a 
right  to  deprive  Anthony  Notaras  of  his  personal  liberty 
for  a  "reasonable  length  of  time"  while  his  conduct  was 
being  investigated. 

Who  is  to  determine  what  is  a  reasonable  deprivation 
of  liberty?  Is  this  to  be  left  to  the  discretion  of  the 


12 

police?  Is  it  to  be  an  average  of  the  number  of  times 
the  police  have  done  this  in  the  past?  Granted,  the 
work  of  the  police  may  be  made  easier  with  the  suspect 
in  custody,  but  is  this  to  be  the  criterion?  What  is  to 
occur  if  two  policemen  differ  as  to  what  is  a  reasonable 
length  of  time?  What  happens  when,  as  happened  in 
this  case,  the  chief  of  police  doesn't  even  know  the 
suspect  is  being  detained  without  charge  and  bail?  It 
is  clear,  under  Washington  law,  that  the  chief  of  police 
is  individually  responsible  and  liable  for  the  conduct 
of  his  officers.  Ulvestad  v.  Dolphin,  152  Wash.  580,  278 
Pac.  681  (1929). 

Final  note  should  be  taken  of  two  arguments  ad 
vanced  by  appellees,  one  at  page  14  of  their  brief  and 
one  at  page  16  of  their  brief. 

At  page  14,  appellees  state: 

"Appellant's  only  support  for  the  rule  he  urges 
upon  this  court  is  Rule  5(a)  of  the  Federal  Rmes 
of  Criminal  Procedure,  but  such  rule  has  no  appli- 
cation in  the  case  at  hand." 

At  page  16,  appellees  state: 

"Appellant  mentioned  on  pages  9  and  10  of  his 
brief  that  an  investigation  of  a  felony  can  be  made 
while  a  suspect  is  at  liberty  on  bail,  but  it  is  obvious 
that  an  ill-considered  charge  may  not  be  filed 
merely  for  the  purpose  of  fixing  bail." 

These  two  statements,  considered  together,  exhibit 
a  rather  callous  attitude  toward  fundamental  concepts 
of  liberty  and  the  dignity  of  the  individual  to  his  free- 
dom. The  statements,  in  addition,  are  not  correct  con- 
ceptions of  the  law. 
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Appellant  does  not  cite  Rule  5(a)  FRCP  in  his  brief, 
nor  was  it  urged  to  the  trial  court. 

The  posture  of  this  case  is  that  appellees  labor  under 
the  burden  of  justifying  appellant's  detention.  Housman 
V.  Byrne,  supra,  clearly  states  that  "without  any  show- 
ing of  a  necessity  of  detaining  him  for  that  period  of 
time,  the  detention  was  unreasonable."  p.  562.  No  facts, 
except  the  routine  of  normal  police  investigation  and 
follow-up,  were  submitted  by  appellees  at  the  trial. 
Even  this  routine  did  not  require  appellant  to  be  de- 
tained. (St.  109,  134.) 

Therefore,  with  appellees  not  justifying  their  conduct, 
appellant's  case  is  obviously  supported  by  case  law  of 
the  State  of  Washington  and  no  further  citation  of 
authority  would  have  to  be  made. 

If  appellees  seriously  felt  that  Notaras  was  detained 
on  an  "ill-considered  charge,"  he  would  have  been 
released.  If  it  was  not  an  "ill-considered  charge,"  then 
he  should  have  been  charged  and  admitted  to  bail.  Law- 
ful arrest  and  charges  of  crime  are  a  hazard  of  existence. 
This  is  the  reason  probable  cause  must  be  established 
for  arrests  without  warrant.  The  fact,  if  such  be  the 
case,  that  the  charges  are  subsequently  dropped,  or 
that  investigation  does  not  bear  out  the  initial  charge, 
is  no  justification  for  continuing  the  detention  without 
giving  the  detainee  any  possibility  of  regaining  his 
freedom,  as  no  bail  con  be  set.  The  only  method  of 
attacking  such  detention  is  via  habeas  corpus,  and  this 
was  done  in  Notaras'  case.  (Tr.  10.) 
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CONCLUSION 

The  arguments  advanced  by  appellees  are  not  sup- 
ported by  Washington  State  or  federal  authority.  The 
citations  of  Washington  case  authority  by  appellees 
do  not  justify  appellees'  conduct,  and  no  case  of  the 
State  of  Washington  authorizes  detention  without  bail 
or  charge  following  a  lawful  arrest.  The  State  of  Wash- 
ington has  refused  to  adopt  the  rule  of  McNabb,  but 
that  argument  is  not  before  this  court. 

The  decision  of  the  trial  judge  was  based  upon  a 
fundamental  misconception  of  the  law  of  the  case. 

The  judgment  of  dismissal  should  be  reversed,  with 
instructions  to  enter  a  judgment  for  appellant,  embody- 
ing damages  in  accord  with  authority  cited  in  appel- 
lant's opening  brief.  (Br.  of  Appellant,  pp.  18-29.) 

Respectfully  submitted, 

Alan  L.  Froelich, 

Wright,  Wendells,  Froelich  &  Power 
Attorneys  for  Appellant. 
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JURISDICTIONAL  STATEMENT 

This  is  an  appeal  from  a  final  judgment  entered  on 
October  31,  1964,  by  the  United  States  District  Court 
for  the  Northern  District  of  California,  Northern 
Division.  The  underlying-  action  was  brought  by  the 
United  States  to  condemn  certain  property  imder  the 
power  of  eminent  domain  and  of  the  authority  of  the 
Act  of  Congress  approved  February  26,  1931  (46 
Stat.  1421,  40  U.  S.  C.  258(a)  and  acts  supplementary 
thereto  and  amendatory  thereof,  and  imder  the  fur- 
ther authority  of  the  Acts  of  Cong:ress  approved  April 
24,  1888  (25  Stat.  94,  33  U.  S.  C.  591)  and  March  1, 
1917  (39  Stat.  948,  33  U.  S.  C.  701)  ;  the  Act  of  Con- 
gress approved  December  22,  1944  (Public  Law  534, 
78tli  Congress) ;  and  the  Act  of  Congress  approved 
September  10,  1959  (Public  Law  86-254).  The  Dis- 


trict  Court's  jurisdiction  was  invoked  under  28  U.S.C. 
1345.  A  timely  notice  of  appeal  from  said  final  judg- 
ment was  filed  on  May  17,  1965.  This  Court's  juris- 
diction accordingly  rests  upon  28  U.  S.  C.  1291. 


STATEMENT  OF  THE  CASE 

This  is  a  suit  to  condemn  real  property  in  connect- 
tion  Avith  the  establishment  of  the  Black  Butte  Dam 
and  Reservoir  project  in  Tehama  and  Glenn  Counties 
ill  the  State  of  California.  This  case  is  one  of  a  series 
of  proceedings  instituted  by  the  United  States  in 
order  to  acquire  the  necessaiy  land  for  such  project. 
The  appellants  herein  were  the  owners  of  Tract  No. 
104  described  in  the  complaint  at  the  time  such  pro- 
ceeding was  instituted.  After  certain  preliminary  dis- 
covery and  pre-trial  procedures  a  jury  trial  was  held 
commencing  on  October  15,  1964  for  the  purpose  of 
determining  just  compensation  for  the  taking  of 
Tract  104.  A  verdict  was  rendered  by  said  jury  in  the 
sum  of  $155,000.00  and  judgment  determining  such 
sum  to  be  just  compensation  was  entered  thereon  on 
October  31,  1964.  A  motion  to  amend  the  judgment 
with  respect  to  the  addition  of  interest  and  a  motion 
for  new  tiial  were  submitted  to  the  trial  Court  on 
November  13,  1964  and  denied  in  each  instance  on 
March  15,  1965.  Appellants  appeal  from  that  portion 
of  the  judgment  which  determines  just  compensation 
for  the  taking  of  said  property  to  be  the  sum  of 
$155,000.00. 


PACTS  OF  THIS  CASE 

The  subject  project  takes  its  name  from  Black  Butte, 
a  prominent  lancbnark  rising  some  1100  feet,  located 
on  the  subject  propei-ty.  R.T.  79/  The  plaintiff:  con- 
demned the  entii'e  holding  comprising  approximately 
1,139  acres.  R.T.  66.  The  land  is  approximately  10  or 
12  miles  west  of  Orland.  R.T.  392.  There  were  im- 
provements including  bams,  a  house,  cabin,  domestic 
water  supply,  fences  and  the  like.  R.T.  67-74,  156-159, 
393-395. 

There  are  four  or  five  locations  of  rock  outcropping 
or  lava  caps.  R.T.  676,  677. 

The  land  was  traversed  by  Stoney  Creek,  approxi- 
mately 488  acres  lying  south  of  Stoney  Creek,  R.T. 
791.  The  property  had  been  used  for  both  sheep  and 
cattle.  It  was  the  consensus  of  all  of  the  valuation 
witnesses  that  this  was  its  highest  and  best  use.  R.T. 
82,  166,  430,  688. 

Some  of  the  property  was  level  and  mider  irriga- 
tion, some  of  it  was  subject  of  an  effort  on  the  pai-t  of 
the  owner  to  install  sprinkler  irrigated  clover  during 
the  year  preceding  the  date  of  take,  R.T.  107,  and  the 
remainder  varied  from  steep  to  gently  sloping  range 
land.  R.T.  675.  There  were  substantial  differences  of 
opinion  concerning  the  number  of  livestock  which  the 


1  All  references  to  the  record  herein  are  as  follows  : 
C.T.  Clerk's  Transcript,  Volume  One; 

R.T.  Reporter's  Transcript,  Volumes  One  to  Pour  inclusive; 
See  also  Reporter's  Note  on  page  following  page  875. 
There  are  two  sets  of  pages  numbered  867-876,   inclusive. 

A  reference  to  the  second  set  will  be  by  the  page  number 

followed  by  (2)  i.e.  867(2). 


land  could  sustain,  i.e.,  carrying  capacity.  R.T.  110, 
208,  432,  696. 

The  valuation  witnesses  sharply  differed  as  to  the 
extent  of  irrigated  and  irrigable  land,  the  relative 
value  of  the  butte  range,  and  the  accessibility  of  the 
property  lying  on  the  north  side  of  the  creek.  Of  the 
subject  property's  total  of  1139  acres,  R.T.  66,  defense 
witnesses  Mallon  and  Michael  testified  that  167  acres 
were  irrigated.  R.T.  84,  85,  299.  Govenmient  witness 
Campbell  conceded  that  77  acres  north  of  Stoney 
Creek  were  irrigated  land.  R.T.  412.  Government  mt- 
ness  Rhodes  said  this  area  was  86  acres.  R.T.  714.  90 
acres  on  the  south  side  of  Stoney  Creek  were  planted 
and  sprinkler  irrigated  according  to  apiDellant  Mallon. 
R.T.  84.  Govemment  witness  Campbell  admitted  see- 
ing the  sprinkler  system,  R.T.  417,  but  did  not  value 
that  portion  as  being  irrigated  because  he  saw  no  es- 
tablished stand.  R.T.  409.  Goveniment  mtness  Rhodes, 
however,  observed  clover  in  the  area  "doing  tme"  in 
paris.  R.T.  687.  He  treated  the  total  area  imder  irri- 
gation as  comprising  176  acres,  if  the  sprinkler  area 
is  included,  R.T.  714,  under  an  alternative  method. 

The  sharp  differences  reflected  in  the  views  of  the 
various  witnesses  concerning  the  subject  property  and 
the  sale  properties  are  shown  in  the  following  opinions 
of  value  of  the  subject  property. 

Mallon   $330,000.00— $281.00  per  acre  R.T.  108 

Michael   ....   $307,000.00— $270.00  per  acre  R.T.  207 

Smith $295,000.00— $259.00  per  acre  R.T.  359 

Campbell  .  .  .  $155,000.00— $135.00  per  acre  R.T.  463 
Rhodes $150,000.00— $131.70  per  acre  R.T.  691 


SUMMARY  OF  ARGUMENT 

The  verdict  of  $155,000.00  rests  upon  the  opinions 
of  two  govermnent  witnesses,  Bei-t  Campbell  and 
Richard  Rhodes.  Their  nearly  identical  opinions, 
$155,000.00  and  $150,000.00,  respectively,  were  based 
chiefly  if  not  solely  upon  two  sales  of  land  located 
twenty  miles  away  from,  the  subject  property.  Al- 
though desciibed  by  these  witnesses  as  comparable 
lands  having  the  same  highest  and  best  use  as  the 
subject  property,  i.e.,  a  year  roimd  livestock  opera- 
tion, it  was  established  by  uncontroverted  evidence 
that  each  property  was  purchased  exclusively  for  resi- 
dential subdivision  purposes,  mthout  regard  for  agri- 
cultural or  livestock  use  whatsoever.  As  a  result,  these 
two  sales  provide  no  proper  standard  for  valuing  the 
subject  property  and  the  opinions  based  thereon  are 
without  foimdation.  The  verdict  is  therefore  without 
substaiitial  evidentiary  support.  The  trial  Court  arbi- 
trarily ruled  such  sales  to  be  admissible  and  at  the 
same  time  excluded  four  landowner  sales  which  pre- 
vented one  of  their  expert  witnesses  from  fairly  pre- 
senting his  opinion  and  his  reasons  therefor. 

Govenunent  witness  Rhodes  took  a  notebook  con- 
taining some  thirty  pages  to  the  stand  and  referred  to 
it  during  direct  and  cross-examination.  At  the  com- 
mencement of  cross-examination  defense  counsel 
requested  an  opportunity  to  examine  the  contents. 
Except  for  two  i3ages  the  request  was  denied  by  the 
trial  court,  at  the  instance  of  govermnent  counsel. 

Campbell  testified  that  the  American  Appraisal  In- 
stitute imposes  high  ethical  standards  on  its  members 


and  that  it  maintains  a  disciplinary  committee  author- 
ized to  act  in  cases  where  members  appear  on  opposite 
sides  and  testify  to  substantially  different  figures.  His 
testimony  on  this  subject  was  sunmiarized  by  govern- 
ment counsel  iu  this  question  which  Campbell 
answered  affirmatively:  "Unless  you  are  a  member  of 
the  Institute,  then  there  is  really  no  governing  control 
over  a  man  who  merely  calls  himself  an  appraiser.  Is 
that  correct?" 

However,  the  court  would  not  allow  defense  coimsel 
to  ask  Campbell  and  Rhodes  about  incidents  wherein 
such  witness  and  another  member  of  such  institute  had 
testified  to  vastly  different  figures  "without  disciplinary 
action  by  that  organization.  The  court  also  denied 
defense  counsel  an  opportunity  to  question  Campbell 
about  an  incident  when  he,  although  appearing  as  an 
expert  witness  for  the  condemnor,  made  an  offer  in 
open  court  to  purchase  the  property  then  being  valued 
in  an  effoii:  to  create  evidence  and,  fiu'ther,  that  no 
disciplinary  action  was  taken  by  such  institute. 

As  a  result  of  such  adverse  niluigs  by  the  trial  couri 
the  self-serving  statements  of  these  witnesses  went 
unchallenged,  the  doubt  cast  by  them  upon  the  land- 
owners' witnesses  imopposed. 

The  trial  court  further  denied  appellants'  efforts  to 
show  the  natiu*e  and  extent  of  compensation  being 
paid  to  these  government  witnesses,  an  inquiry  com- 
monly alloAved  on  tlie  subject  of  bias  and  motive. 
Moreover,  such  inquirj"  is  specifically  authorized  by  a 
California  statute  appropriate  and  applicable  herein. 


The  two  g-ovemment  witnesses  had  testified  at  length 
to  the  close  comxDarability  of  the  two  sale  properties 
upon  which  they  chiefly  relied.  In  order  to  rebut  this 
testimony  appellants  produced  a  witness  who  had  a 
lifetime  of  experience  in  the  area  of  the  two  counties, 
Glenn  and  Tehama,  who  had  been  a  tenant  on  both  of 
the  sale  properties  and  was  thoroughly  familiar  with 
them.  His  opinion  that  the  Black  Butte  area  land 
(subject  property)  was  far  superior  to  the  two  sale 
properties  for  producing  feed  for  livestock  was  struck 
by  the  trial  court  and  the  jury  admonished  to  dis- 
regard it,  not  because  of  any  question  of  his  qualifi- 
cation to  express  the  opinion,  but  on  the  theory  of  im- 
proper rebuttal.  The  ruling  was  in  error.  The  court's 
action  deprived  appellants  of  their  right  to  rebut  such 
evidence. 

Finally,  the  court  eiTed  prejudicially  in  the  instruc- 
tions in  several  important  aspects.  Although  the 
record  includes  extensive  testimony  by  various  ojoinion 
■\vitnesses  of  a  hearsay  or  otherwise  generally  inadmis- 
sible nature  and  although  defense  counsel  had  specifi- 
cally withdrawn  an  objection  to  such  testimony  upon 
the  assurance  of  the  trial  court  that  the  evidence  was 
being  admitted  for  the  limited  purpose  of  illustrating 
the  basis  of  the  opinion,  the  court  nevertheless  refused 
to  give  a  defense  requested  instruction  to  the  effect 
that  such  matters  were  not  direct  e^ddence  of  value 
but  could  be  considered  in  weighing  opinion  testimony. 
The  error  was  compounded  by  other  instmctions  given 
over  timely  defense  objection  that  sales  (of  which 
there  was  no  direct  evidence)  are  the  best  evidence  of 
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value.  At  the  same  time  the  court  told  the  juiy  that 
before  weighing  the  opinion  of  any  witness  it  must 
find  that  the  facts  upon  which  it  is  based  are  true. 
Such  instiiictions  are  conflicting  and  confusing  and 
contrary  to  law. 

Aside  from  the  insubstantial  basis  for  the  verdict, 
each  of  the  rulings  of  the  trial  court  above  indicated 
resulted  in  a  denial  to  appellants  of  a  substantial  right 
and  thereby  deprived  them  of  a  fair  trial.  The  verdict 
therefore  should  be  set  aside  and  a  new  trial  ordered. 


SPECIFICATION  OF  ERRORS  RELIED  UPON 

1.  The  trial  court  ei^i^ed  in  ruling  without  taking 
evidence,  in  excluding  of  its  own  motion  defendants' 
proposed  sale  2  and  sustaining  government  objections 
to  defendants'  proposed  sales  4,  5  and  6  as  niunbered 
and  set  forth  in  defendants'  pre-trial  list  of  proposed 
sales,  C.T.  185,  in  rulings  found  in  the  R.T.  46,  55,  60, 
62  and  in  overruling  defendants'  objections  to  gov- 
erimient's  proposed  sales  4,  6  and  7  as  set  forih  in 
government's  proposed  sales,  C.T.  188,  iti  court  rul- 
ings foimd  at  R.T.  46,  55,  60,  62,  66,  199,  200. 

2.  The  verdict  is  based  solely  or  chiefly  upon 
improper  theories  of  law  or  assumptions  of  fact  in. 
that  it  is  based  upon  the  opinions  of  two  witnesses 
whose  opinions  are  founded  upon  two  improper  sales. 

3.  The  trial  court  erred  by  denying  to  appellants 
the  right  to  examine  notes  taken  to  the  stand  and 
referred  to  hy  government  witness  Rhodes  in  direct 
and  cross-examination.  The  request  and  the  ruling 


thereon  appears  variously  at  R.T.  724,  725,  726,  751, 
779,  780  and  785. 

4.  The  trial  court  erred  in  denying  appellants  the 
right  to  cross-examine  govemraent  witnesses  concern- 
ing (a)  the  practice  of  the  American  Appraisal  Insti- 
tute where  members  appear  on  opposite  sides  to  tes- 
tify to  disproportionate  figures  R.T.  483,  484,  485, 
733,  735,  and  (b)  in  denying  appellants  an  oppor- 
tunity to  cross-examine  govermnent  expert  witness 
Campbell  on  the  subject  of  etliics  mentioned  in  his 
direct  examination,  wdth  respect  to  one  incident  where 
he  attempted  to  create  evidence  while  testifying  as  an 
expert  witness  for  a  condemning  agency.  R.T.  489, 
490,  558-561. 

5.  The  trial  coui*t  refused  to  permit  defense  coun- 
sel to  inquire  of  a  government  opinion  witness  con- 
cering  his  compensation.  The  basis  urged  was  the 
subject  of  bias  and  motive  and  in  addition  specific 
state  of  California  statutory  authorization.  The  ruling 
and  the  basis  urged  appear  R.T.  732,  778,  779,  785. 

6.  The  trial  court  struck  the  rebuttal  opinion  of 
defense  witness  Snelson  to  the  effect  that  the  subject 
land  was  far  superior  to  the  two  sale  properties  urged 
by  tlie  two  government  valuation  witnesses  as  closely 
comparable,  although  his  qualifications  were  not  ques- 
tioned, on  the  gTounds  of  improper  rebuttal.  R.T.  874, 
875. 

7.  The  trial  court  refused  to  give  defendants' 
proposed  instruction  No.  16  despite  the  fact  that  imwh 
hearsay  and  othei'\vise  usually  inadmissible  evidence 
was  admitted  as  illustrative  of  the  basis  of  the  wit- 
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nesses'  opinions.  R.T.  424.  Such  proposed  instruction 

reads  as  follows: 

''In  this  case  evaluation  experts  have  been 
called  by  both  sides,  and  have  testified  as  to  the 
factors  considered  by  them  in  aniving  at  their 
opinion  as  to  the  market  value  of  the  land  con- 
demned. The  factors  considered  by  the  expert  are 
not  in  themselves  direct  evidence  of  the  fair 
market  value  of  the  land  condemned,  but  may  be 
considered  by  you  only  for  the  purpose  of  de- 
termining what  weight,  if  any,  to  accord  to  the 
testimony  of  the  expert  in  his  ultimate  opinion  as 
to  the  fair  market  value  of  the  land  in  question  as 
to  the  date  of  taking. 

United  States  v.  Land  <&  Dryhed  of  Rosamond 
Lake,  Cal.  143  F.  Supp.  314  at  322 


Judge" 
Defendants'  Proposed  Instruction  No.  16. 

In  addition,  the  court  gave,  over  the  objection  that 
it  constituted  an  improper  comment  upon  the  weight 
of  the  evidence,  the  following  instruction : 

"Bona  fide  sales  of  comparable  properties  may 
(made)  within  a  reasonable  time,  before  the  date 
of  the  valuation  of  the  property  involved  in  this 
action  are  the  best  evidence  of  its  market  value. 
To  the  extent  that  other  properties  were  actually 
comparable  to  the  property  involved  in  this  action 
their  sales  are  the  best  evidence  indicative  of  its 
fair  market  value  .  .  ."  R.T.  945 

The  foregoing  matters  were  properly  and  timely 
called  to  the  attention  of  the  trial  court  prior  to  sub- 
mission of  the  cause  to  the  jury.  R.T.  956  et  seq. 
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THE  EULINGS  OF  THE  TRIAL  COURT  WITH  RESPECT  TO  COM- 
PARABLE SALES  WERE  ERRONEOUS.  THEY  PREVENTED 
APPELLANTS  FROM  FAIRLY  PRESENTING  THEIR  CASE. 
(Specification  No.  1.) 

The  pre-trial  order  provided  for  an  exchange  of 
proposed  sales,  for  written  objections  thereto  and  for 
a  hearing  and  receipt  of  evidence  thereon  to  take  place 
on  the  Friday  preceding  the  Monday  on  which  the 
case  was  set  for  trial.  C.T.  182,  183.  Subparagraph  (e) 
appears  at  line  15,  C.T.  183  and  reads  as  follows: 

''The  pariies  shall  be  bound  by  their  respective 
lists  of  sales  in  that  the  witnesses  for  each  side 
shall  not  be  allowed  to  refer  or  rely  upon  any 
other  sales  as  comparable  sales  in  support  of  their 
opinions  of  value.  A  witness  may,  however,  rebut 
or  distinguish  sales  testified  to  ]>y  opposing 
witnesses." 

The  interpretation  of  that  language  became  the  sub- 
ject of  dispute  between  respective  coim^sel.  R.T.  306, 
310,  315,  320.  Inasmuch  as  neither  side  made  any  effort 
to  establish  by  competent  evidence  the  facts  of  any 
sales  but  simply  relied  upon  the  hearsay  testimony  of 
its  respective  appraisal  witnesses,  it  is  apparent  that 
the  transactions  were  used  by  ]>oth  sides  in  the  same 
manner  in  which  comparable  sales  were  used  in  the 
case  of  United  States  v.  Johnson  (9  Cir.,  1960),  285 
F.  2d  35,  where  this  Court  said  on  page  41 : 

"The  evidence  of  the  so-called  comparable  sales 
in  this  case  was  not  offered  as  substantive  proof 
of  the  value  of  the  property  taken  but  only  in 
support  of  the  expert's  oxoinion  as  to  value." 
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To  the  same  effect  see  United  States  v.  Baker  (9 
Cir.,  1960),  279  F.  2d  603,  concurring  opinion  of 
Judge  Merrill  (p.  606-607). 

No  hearing  was  held  before  the  trial.  Instead,  after 
selection  of  the  jury,  a  hearing  lasting  one-half  hour 
consisting  solely  of  discussion  between  the  Court  and 
respective  counsel  resulted  in  the  voluntary  with- 
drawal of  one  government  sale,  R.T.  52,  the  exclusion 
of  one  lando\Mier  sale  not  previously  objected  to,  the 
exclusion  of  three  additional  landowners'  sales  in 
accordance  with  government  objection  and  rejection 
of  all  other  objections. 

The  sales  proposed,  the  objections  interposed  and 
the  rulings  are  summarized  as  follows: 


No.  in 

Defendants'  Sales 

Plaintiff's 

(in  the  order  listed) 

No.  on  Sales 

Objections 

Ct.  Ruling 

C.T.  185 

MapDef.Ex.2    C.T.  191 

R.T.  46,  55,  60,  62 

1. 

Prine-Arnett 

1 

2. 

Papst-Jobe 

3 

Court  excluded 

3. 

G-askin-Fox 

1 

Overruled 

4. 

Erickson-Harper 

&  Essix 

4 

2a 

Sustained 

5. 

Eriekson-Harper 

&  Essix 

5 

2b 

Sustained 

6. 

Davis-Harper  &  Essix 

6 

2c 

Sustained 

7. 

Michael-Newby 

7 

3 

Overruled 

8. 

Ball-Briggs 
Plaintiff's  Sales 

2 

No.  in 
Defendants' 

(in  the  order  listed) 

No.  on 

Sales 

Objections 

Ct.  Ruling 

C.T.  188 

Map  P.  Ex.  D 

C.T.  190 

R.T.  46,  55,  60,  66 

1. 

Finch-Lampley 



1 

Withdrawn 

2. 

Ball-Briggs 

2 

3. 

Murdock-Whyler 

1 

4. 

Parks-Sutfin 

4 

2 

Overruled 

5. 

Prine-Arnett 

3 

6. 

Wilder-Boswell 

5 

3 

Overruled 

7. 

Wolfe-Petty 

6 

4 

Overruled 
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Appellants  respectfully  contend  that  such  rulings 
were  arbitrary,  in  part  based  upon  an  erroneous  con- 
ception of  the  law,  and  resulted  greatly  to  the  gov- 
ermnent's  advantage. 

A.    Slight  Effect  on  Government's  Case. 

Of  the  government's  seven  proposed  sales,  govern- 
ment witness  Rhodes  proposed  to  refer  to  the  Finch 
sale  but  this  was  withdrawn  by  goverimient  comisel 
because  the  Court  was  willing  to  strike  a  defendant 
sale  although  not  objected  to  as  provided  b}^  the  pre- 
trial order.  Rhodes  testified  that  the  withdrawn  sale 
was  of  little  importance  and  did  not  affect  his  valua- 
tion.    R.T.  804,  805. 

As  is  more  fully  developed  in  Section  II,  commenc- 
ing on  page  18  hereof  it  is  quite  apparent  that 
neither  of  the  government  experts  placed  any  sub- 
stantial reliance  on  nearby  sales.  Both  relied  primar- 
ily on  Wilder  and  Wolfe  sales  which  occuiTed  20 
miles  north  of  the  subject  property  (R.T.  455)  and 
both  gave  some  weight  to  Parks.  Overruling  defense 
objections  to  Wilder  and  Wolfe  without  receiving 
evidence  thereon,  in  light  of  evidence  ultimately  ad- 
duced ill  rebuttal,  enabled  the  government  to  present 
each  witness  without  handicap  and  to  argue  his  opin- 
ion at  length.  That  each  opinion  is  firmly  based  on 
the  two  sales  of  property  sold  for  pui'poses  entirely 
foreign  to  the  highest  and  best  use  of  the  subject 
property  according  to  each  government  witness  and 
therefore  unproper  as  a  basis  for  valuation  is  set 
forth  in  Section  II  hereof. 
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B.    Substantial  Adverse  Effect  on  Defendants'  Case. 

Reference  to  the  landowner's  sales  map  Exhibit  One 
will  disclose  the  i>roxiinity  of  the  four  excluded  sales. 
The  first  Erickson  sale  No.  4  on  the  map  is  about  7  or 
8  miles  west  of  the  subject  property.  The  other 
Erickson  sales  and  the  Papst  sale  are  about  4  or  5 
miles  west. 

Defense  expert  Michael  used  two  approaches  to 
value.  In  one  he  assigned  various  amounts  to  various 
portions  of  the  property.  R.T.  106.  Such  approach 
is  proper. 

Wilson  V.  United  States   (10  Cir.,  1965),  350 
F.  2d  901,  904. 

That  portion  of  the  subject  property  comprising 
approximately  167  acres  of  irrigated  land  was  as- 
signed a  value  of  $625.00  per  acre  by  this  witness. 
R.T.  299.  In  a  stormy  session  outside  the  presence  of 
the  jury  it  was  developed  that  the  witness  had  come 
to  the  trial  prepared  to  cite  the  two  Erickson  and  the 
Davis  sales  as  sales  of  irrigated  land.  R.T.  303.  The 
witness  claimed  a  general  or  common  knowledge  of 
irrigated  land  sales  but  was  imable  to  cite  any  spe- 
cific transactions  other  than  these  three  which  the 
Court  had  excluded.  Govenunent  counsel  took  the 
position  that  the  valuation  opinion  should  be  stricken 
because  it  was  based  at  least  in  part  upon  such  ex- 
cluded sales.  R.T.  308.  Defense  counsel  argued  that 
the  meaning  of  the  pre-trial  order  was  that  sales  ex- 
cluded by  the  Court  were  excluded  as  '*  evidence"  and 
could  not  be  cited  or  mentioned  to  the  jury.     R.T.  310. 
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Nevertheless  this  witness  was  severely  handicapped 
in  the  i^resentation  of  transactions  which  in  his  opin- 
ion supported  his  valuation.  The  exclusion  of  these 
sales  in  close  proximity  to  the  subject  property  simply 
because  they  were  of  smaller  size  is  in  marked  con- 
trast to  the  rejection  of  defense  objections  to  govern- 
ment sales  Wilder  and  Wolfe  of  property  some 
twenty  miles  away,  which,  as  developed  m  Section  II 
were  not  proper  for  comparative  purposes. 

It  would  appear  that  the  three  sales  were  stricken 
by  the  Court  upon  government  counsel's  statement 
that  Sale  4  (Erickson)  was  of  80  acres,  Sale  5  (Erick- 
son)  of  40  acres  and  Sale  6  (Davis)  of  36  acres.  R.T. 
58,  59.     The  ijoint  is  these  were  sales  of  irrigated  land. 

Although  the  subject  property  comprised  1139  acres 
only  a  small  part  was  under  iiTigation.  Defense  wit- 
nesses reported  as  much  as  167  acres  mider  irrigation, 
R.T.  84,  299,  while  one  government  witness  conceded 
only  77  acres.     R.T.  412,  417. 

Apparently,  the  Court  was  of  the  impression  that 
simply  because  govei-nment  counsel  stated  that  these 
three  sales  4,  5  and  6,  were  of  small  parcels  that  they 
must  be  excluded.    R.T.  58,  59,  60. 

The  exclusion  of  defendants'  Papst  Sale  No.  2  solely 
because  it  occurred  four  months  beyond  an  arbitrary 
five  year  rule  adopted  l)y  the  Court  was  ([uite  harmful. 
This  nearby  sale  was  the  only  sale  liaving  buttes  as 
did  the  subject  property  making  it  peculiarly  helpful 
for  valuation,  according  to  defense  expert  Michael, 
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R.T.  51,  199,  but  he  was  never  able  to  use  the  sale  or 
to  explain  it  to  the  jury.  The  trial  court  was  appar- 
ently of  the  view  that  there  is  an  existing  rule  which 
forbids  reference  to  sales  of  property  which  occur 
more  than  five  years  prior  to  the  date  of  valuation. 
R.T.  51,  199. 

On  the  contrary,  however,  the  general  rule  seeanis 
to  be  that  the  amount  of  time  mthin  which  sales  may 
properly  be  considered  depends  upon  the  individual 
circmnstances  and  to  some  extent  the  exercise  of 
soimd  discretion  by  the  trial  court.  Indeed,  this  Court 
has  had  occasion  to  i-ule  that  the  inclusion  of  a  sale 
made  some  six  or  seven  years  prior  to  the  date  of 
valuation  was  proper. 

Carlstrom  v.  United  States  (9  Cir.,  1960),  275 
F.  2d  802,  809. 

Cited  in  Carlstrom  with  approval  is  United  States 
V.  Bechtold  Co.  (8  Cir.,  1942),  129  F.  2d  473,  479, 
which  concerned  a  sale  fourteen  years  before  the 
valuation  date.  These  sales  were  of  the  identical 
rather  than  similar  property,  but  this  fact  would 
appear  to  be  of  no  consequence  under  an  arbitrary 
five  year  rule  apiolied  by  the  trial  court  herein. 

In  siunmary,  it  is  respectfully  contended  that  the 
court  did  not  exercise  discretion  in  excluding  the  four 
defendants '  sales  but  on  the  contrary  acted  arbitrarily 
m  so  ruling  and  in  refusing  to  receive  offered  evi- 
dence, R.T.  62,  199,  as  to  the  necessity  of  including 
such  sales  so  that  the  appraiser  might  explain  the 
reasons  for  his  opinion. 
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In  United  States  v.  Lowrie  (4  Cir.,  1957),  246  F. 
2d  472,  the  United  States  complained  of  the  fact  that 
its  witness  was  not  permitted  to  cite  certain  sales 
relied  upon  in  forming  his  opinion.  Two  proposed 
goveriunent  sales  were  there  excluded  on  the  grounds 
of  lack  of  comparability,  one  a  tract  of  land  63  acres 
in  size  compared  to  the  property  being  valued  of  the 
size  of  258  acres.  That  sale  took  place  about  two 
years  before  the  date  of  valuation.  The  other  excluded 
sale  comprised  220  acres,  a  certain  portion  in  culti- 
vated land  and  woodland  with  certain  improvements 
but  not  on  a  stream  where  the  property  being  valued 
had  approxunately  the  same  amomit  of  cultivated 
land,  woodland  and  unprovements  but  was  on  an  all 
year  stream.  It  was  held  that  the  exclusion  of  such 
testimony  was  prejudicial  error,  the  Court  saying  on 
page  474: 

''In  the  instant  case  the  evidence  was  offered 
to  explain  how  the  expert  arrived  at  his  conclu- 
sions, and  it  should  not  be  overlooked  that  an 
expert  witness  is  always  subject  to  cross-examina- 
tion, which  may  well  be  devastating,  when  it  is 
shown  that  properties  to  which  he  refers  are  so 
dissimilar  as  to  furnish  no  adequate  basis  for 
comx)arison.  The  exercise  of  the  discretion  should 
be  made  with  these  considerations  in  mind." 

The  opinion  continues  that  while  the  Court  adheres 
to  the  rule  of  broad  discretion  being  vested  in  the 
trial  Court  it  holds  that  ''the  discretion  is  not  al)solute 
and  may  not  be  so  exercised  as  to  imjx'de  either  ])arty 
in  an  adequate  presentation  of  his  case."  P.  474.  The 
Judgment  was  reversed. 
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The  same  principle  is  found  in  the  earlier  case  of 
Hickey  v.  United  States  (3  Cir.  1953)  208  F.  2d  269, 
Cert.  den.  1954,  74  S.  Ct.  519. 

The  government  was  denied  an  opportunity  to  pre- 
sent opinion  testimony  concerning  the  cost  of  neces- 
sary alterations  and  repairs  to  the  subject  property  by 
way  of  rebuttal  to  landowner's  evidence  thereon.  The 
Court  said  on  page  277: 

"This  resulted  in  limiting  the  government  un- 
duly in  the  prosecution  of  its  case  and  constituted 
prejudicial  error." 

Here  it  is  the  landowner  who  was  unduly  limited 
in  the  prosecution  of  his  case.  But  the  result,  i.e., 
reversal,  should  be  the  same. 


II 

THE  VERDICT  RESTS  UPON  THE  OPINIONS  OF  TWO  WIT- 
NESSES WHICH  OPINIONS,  BEING  BASED  UPON  TWO 
IMPROPER  SALES,  ARE  UNSUPPORTABLE.  (Specification 
No.  2.) 

Where  the  verdict  rests  upon  expert  opinion  which 
is  based  solely  or  chiefly  upon  improper  theories  of 
law  or  assumptions  of  fact,  the  verdict  will  be  set 
aside. 

United  States  v.  Honolulu  Plantation  Co.   (9 

Cir.,  1950),  182  F.  2d  172,  178; 
Likens-Foster  Monterey  Corp.  v.  United  States 

(9  Cir.,  1962),  308  F.  2d  595,  597; 
United  States  v.  Michoud  Industrial  Facilities 
(5  Cir.,  1963),  322  F.  2d  698,  706. 
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Tlie  verdict  of  $155,000.00  li(>rem  clearly  rests  upon 
the  opinions  of  goveminent  witnesses  Campbell 
($155,000.00)  and  Rhodes  ($150,000.00). 

Both  of  these  witnesses  based  their  valuation 
opinions  chiefly,  if  not  solely,  upon  two  sales,  Boswell- 
Wilder  and  Petty- Wolfe.  Both  said  that  the  highest 
and  best  use  of  the  Mallon  property  was  for  a  year 
round  livestock  operation.  Campbell  R.T.  430,  Rhodes 
R.T.  688,  765.  Both  regarded  the  Boswell  sale  as  most 
comparable  with  Wolfe  a  close  second.  Campbell  R.T. 
457,  458,  540,  Rhodes  R.T.  701,  705,  715,  765,  766,  788. 

Campbell  said  that  the  only  difference  between  Bos- 
well and  the  Mallon  property  was  the  cost  of  drilling 
a  well  R.T.  540.  Rhodes  said  that  the  highest  and  best 
use  of  both  Boswell  and  Wolfe  lands  were  a  year 
roimd  livestock  operation,  the  same  as  the  subject 
property,  R.T.  788  Avith  the  same  capability.  R.T.  788.^ 

Campbell  obtained  his  information  about  the  sale 
not  from  the  buyer  or  the  seller,  R.T.  537,  but  from 
another  government  appraiser.  R.T.  542,  later  con- 
firmed hy  seller,  R.T.  543.  Rhodes  spoke  to  the  seller 
and  to  the  broker  but  not  to  the  buyer.  R.T.  762. 

But  these  tivo  properties  tvere  not  sold  for  livestock 
or  other  agricultural  purposes.  With  respect  to  the 
Boswell  sale  D.  M.  McLemore  testified  as  follows  R.T. 
821: 

"Q,     Mr.  McLemore,  where  do  you  live? 
A.     Oakland,  California. 


2Tlie  record  disclosing  their  near  exclusive  reliance  on  these 
two  sales  is  further  delineated  in  Appendix  B. 
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Q.  Parcel  5.  And  were  you  a  purchaser  of 
that  property? 

A.     Yes,  sir. 

Q.    And  who  besides  you  was  a  purchaser? 

A.  Robert  Boswell;  a  fellow  by  the  name  of 
Jack  Ronayene,  R-o-n-a-y-e-n-e,  who  was  a  sub- 
divider.  He's  from  Concord. 

Q.  What  is  your  business  or  occupation,  Mr. 
McLemore  ? 

A.     I'm  a  mortgage  loan  broker. 

Q.  And  would  you  tell  me  what  knowledge  you 
had  about  the  property  at  the  time  you  purchased 
it? 

A.  The  knowledge  that  I  had  about  the  prop- 
erty was  that  it  was  about  two  miles  from  the  city 
limits,  city  hall  of  Red  Bluff.  It  was  close  to  the 
sewer  lines  and  utility  lines.  What  we  had  in  mind 
was  we  purchased  that  property  for  the  sole  pur- 
pose of  subdivision. 

Q.  And  how  long  a  time  did  you  study  the 
property  before  purchasing  it? 

A.    One  day. 

Q.  I  see.  And  did  you  have  in  mind  or  did  you 
have  any  information  which  influenced  your  pur- 
chase of  the  property  with  reference  to  any  new 
developments  ? 

A.  Yes.  We  bought  it  strictly  on  the  idea  that 
Aerojet  was  moving  their  moon  rocket  program 
over  towards,  in  the  area  of  Vina,  and  we  sur- 
veyed the  area  by  plane,  contacted  all  the  brokers 
in  the  area,  and  purchased  the  property,  as  I  say, 
within  one  day,  had  our  deed  of  trust  wdth  release 
clauses  set  up  so  we  could  subdivide  certain  sec- 
tions of  it,  and  we  get  automatic  release  clauses, 
and  so  forth. 

Q.  Now,  can  you  tell  us  about  the  surface  of 
the  land  that  you  purchased  there  ? 
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A.     Oh,  I  called  it  the  Red  Rock  ranch, 

Q.     For  what  reason? 

A.  There's  no  grass  on  it.  There's  just  no 
food.  All  it  was  was  just 

Mr.  Renda:  Excuse  me,  your  Honor,  I  have 
no  objection  to  this  witness  testifying  on  the 
basis  of  his  knowledge  which  he  has.  Now,  if  he 
is  a  livestock  man  and  he  is  able  to  testify  as  to 
the  type  of  feed  that  would  be  available  for  live- 
stock ranches,  I  think  he  should  be  allowed  to 
do  so.  But  he  has  not  indicated  any  qualifications 
to  testify  concerning  feed  values. 

Now,  if  Mr.  Blade  can  lay  a  foundation  for  it, 
I  would  have  no  objection  to  it.  But  until  such 
tune  as  he  does,  I  move  to  strike  this  witness's 
opinion  as  to  the  feed  quality  of  this  ranch. 

Mr.  Blade:  Well,  I'm  just  asking  the  wit- 
ness's knowledge  of  his  own  propei-ty  from 
observation,  your  Honor. 

The  Court :  The  last  part  of  his  ansv/er  might 
be  stricken." 

Witli  respect  to  the  Wolfe  sale,  Mr.  Wajme  Petty 
testified  as  follows  R.T.  861 : 

''Q.     Your  name  is  Wayne  Petty? 

A.    Yes,  sir. 

Q.     And  where  do  you  live,  Mr.  Petty? 

A.     Corning,  California. 

Q.     And  what  is  your  business  or  occupation? 

A.  Petroleum  wholesale  and  resale,  is  the  pri- 
mary business.  I  have  some  sidelines,  but  that  is 
the  main  business. 

Q.     Petroleum  wholesale  and  resale,  you  say? 

A.     Retail. 

Q.  Retail.  Now,  I'd  like  to  call  your  attention 
to  an  exhibit.  Plaintiff's  Exhibit  D,  which  is  a 
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map  of  the  area,  including  Corning,  which 
I'm  now  indicating,  Which  is  in  pink.  North  is  to 
the  top  of  the  map.  Highway  99  rmis  through 
the  town  of  Orland,  down  through  the  town  of 
Willows,  and  over  in  this  general  area  that  I'm 
now  indicating  is  the  subject  property,  the  Mal- 
lon  property,  in  the  vicinity  of  the  Black  Buttes. 
Are  you  generally  familiar  with  the  area? 

A.    Yes. 

Q.  And,  Mr.  Petty — oh,  I  have  not  indicated 
the  Town  of  Red  Bluff,  shown  in  the  pink  area 
here.  And  we  show  up  here  two  irregular  red 
areas  blocked  out:  nmnber  6,  as  I  understand  it, 
represents  some  property  which  was  sold  by  Mr. 
and  Mrs.  Wolfe  to  you.  Do  you  recognize  that  as 
the  approximate  location  of  the  property  which 
was  purchased  from  Mr.  and  Mrs.  Wolfe? 

A.     Yes,  that  is. 
*       *       * 

Q.  Mr.  Petty,  was  that  property  i)urchased 
as  a  livestock  operation? 

A.     No;  no  sir. 

Q.     And  for  what  purpose  was  it  purchased? 

A.  I  purchased  it  as  an  investment,  and  I 
was  particularly  interested  in  that  north  section 
there  because  there's  a  mile  and  three-quarters  of 
road  frontage  which  I  subdivided. 

Q.  Could  we  get  the  microphone  a  little  closer 
to  you  so  we'd  be  sure  and  hear  you?  You  say 
there  was  a  mile  and  a  fraction  of  road  frontage  ? 

A.     Mile  and  three-quarters. 

Q.  And  you  say  after  purchasing  you  did 
subdivide  it? 

A.     I  subdivided  it,  yes. 

Q.  All  right.  And  have  you  since  operated  the 
entire  property  as  a  livestock  operation? 
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A.     No.  I  leased  it  out  to  various  operators. 

Q.  Aud  you  say  you  subdivided  how  many 
acres  ? 

A.     About  135. 

Q.     Aiid  have  you  sold  any  portions  of  it? 

A.  I  came  out  with  39  lots,  and  I  think  I've 
sold  10  of  those  lots;  yes. 

Q.  At  the  time  that  you  purchased  the  prop- 
erty, did  you  make  any  investigation  as  to  the, 
well,  the  character  of  the  property  in  respect  to 
a  livestock  operation? 

A.     Not  in  respect  to  livestock  or  farming." 

In  United  States  v.  Michoud  Industrial  Facilities, 
CCA.  5,  (1963)  322  F.  2d  698,  a  similar  principle 
was  involved.  There,  the  value  of  1,000.22  acres  of 
land  improved  with  buildings  having  1,767,000  square 
feet  of  rentable  area  were  taken.  The  value  was 
found  by  commissioners  and  the  commissioners  re- 
ceived the  report  of  several  experts.  A  review  of  the 
evidence  satisfied  the  appellate  court  that  the  commis- 
sioners had  adopted  the  opinion  of  one  Mr.  Lemarie; 
that  Mr.  Lemarie  testified  that  the  most  comparable 
land  was  the  land  along  the  intracoastal  canal  at 
Harvey  and  that  sales  at  Harvey  were  very  largely 
the  reason  for  his  oiDinion  of  value;  that  Mr. 
Lemarie's  oxjinion  was  supported  by  the  sale  of  small 
tracts  of  land  two  or  three  acres  fronting  the  Harvey 
Canal  some  fifteen  miles  distant.  P.  706. 

The  Court  said  on  page  706  that  while  it  recognizes 
the  general  proposition  that  the  ap])elhito  court  would 
not  interfere  with  the  judgment  of  the  trial  court 
concerning  the  admissibility  of  sales  whether  remote 
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ill  time  or  size,  that,  nevertheless,  such  rule  ''falls  far 
short  of  constituting  a  rule  that  the  appellate  courts 
may  not  reverse  a,  finding  of  value  which  it  finds  to 
have  been  based  on  a  comparison  of  the  condemned 
property  with  other  tracts  which  neither  by  location 
nor  quantity  of  land  involved  or  other  characteristics 
bear  any  resemblance  to  each  other  in  the  market." 
The  verdict  was  set  aside,  the  judg-ment  reversed. 

In  short,  the  appellate  court  found  that  the  sales 
relied  upon  by  the  opinion  witness  were  so  dissunilar 
in  distance  and  in  size  and  character  as  to  afford  no 
reasonable  basis  to  support  the  opinion  and  the  ver- 
dict based  upon  such  opinion  therefore  could  not 
stand. 

In  this  case,  it  is  respectfully  contended  that  the 
two  sales,  although  twenty  miles  distant  and  arguably 
similar  as  to  characteristics,  nevertheless,  cannot  sup- 
port the  opinions  of  value  of  the  subject  property  in 
view  of  the  uncontradicted  evidence  that  neither 
buyer  bought  with  any  thought  of  agricultural  use 
because  it  is  conceded  by  all  parties  that  the  highest 
and  best  use  of  the  subject  i3roperty  is  for  a  livestock 
operation  and  related  agricultural  activities. 

The  Court  correctly  instructed  the  jury:  "The  just 
compensation  is  the  fair  market  value  of  the  property 
taken."  R.T.  944,  and  that  fair  market  value  '4s  the 
amomit  that  in  all  reasonable  i>robabilities  would  have 
been  arrived  at  by  fair  negotiations  between  an 
informed  owner  willing  but  not  compelled  to  sell  and 
an  iiifomied  pui'chaser  willing  but  not  compelled  to 
buy."  R.T.  946. 
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In  the  ascertainment  of  market  value  b}'^  the  com- 
l^arable  sale  method,  not  only  must  the  sale  properties 
have  a  reasonable  degree  of  similarity,  Unite d  States 
V.  Michoud,  supra,  but  no  sale  is  admissible  nor  may 
any  verdict  based  thereon  stand  if  it  appears  that 
either  party  was  acting  under  compulsion  or  force. 
See  generally  5  Nichols  on  Eminent  Domain  3rd  ed., 
p.  461  et  seq.,  para.  21.32  Forced  Sales.  For  the  same 
reason  sales  to  a  potential  condenmor  are  not  proper. 
Nichols,  supra  p.  465  et  seq.,  para.  21.33  Transactions 
with  Condemnor. 

The  necessity  of  excluding  forced  or  compulsive 
sales  where  the  goal  is  to  ascertain  what  bargaining 
unaffected  by  force  or  compulsion  would  produce  is 
clear. 

It  would  seem  equally  clear  that  sales  wherein  one 
of  the  parties  was  not  reasonably  informed  about  the 
property  or  where  one  of  the  parties  was  misin- 
foraied  in  some  major  particular  would  likewise  pro- 
vide no  gaiidance  in  ascertaining  what  bargaining 
between  well  infonned  persons  would  produce. 

The  principle  is  illustrated  in  the  case  of  Union 
Electric  Co.  v.  Jones  (Mo.)  356  S.W.  2d  857.  In  this 
case  a  farm  comprising  245  acres  was  condemned. 

The  court  said  on  page  862: 

"Appellants  .  .  .  assert  that  the  trial  court 
erred  in  excluding  the  testimony  of  James  Sut- 
terfield  as  to  the  price  he  received  for  his  farm 
about  seven  months  prioi'  to  the  condemnation  of 
the  appellants'  land.  Sutterfield  testified  out  of 
the  presence  of  the  jury  that  his  farm  was  located 
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about  20  miles  from  appellants'  land  and  that  lie 
sold  it  to  the  American  Metal  Smelting  Company 
'for  mining  purposes'  .  .  .  Here,  there  was  no 
showing  that  appellants'  land  was  adaptable  for 
mining,  yet  the  Sutterfield  land  was  sold  for 
mining  purposes.  .  .  .  Here,  appellants'  offer  of 
proof  showed  it  was  inadmissible.  There  was  no 
error  in  rejecting  it." 

Had  it  ultimately  developed  that  the  sale  property 
although  thought  to  be  suitable  for  mining  was  in 
fact,  not  suitable,  the  case  would  be  almost  identical. 
Here  the  most  important  sale  (Boswell)  w^as  to  a 
purchaser  who  mider stood  that  Aerojet  was  moving 
its  Moon  SjDace  Program  into  the  area,  that  the  ]3rop- 
erty  was  adjacent  to  the  City  with  all  utilities  and 
that  he  and  his  associates  who  are  in  the  subdividing 
business  would  subdivide  it.  It  is  difficult  to  conceive 
of  a  more  clear  case  where  iDropei^ty  sold  for  purposes 
entirely  foreign  to  the  purpose  which  each  expert 
witness  claimed  was  the  hig'liest  and  best  use  of  the 
subject  property.  It  seems  obvious  that  the  poorest 
farm  in  the  world  might  bring  a  handsome  price  if 
the  purchaser  believed,  whether  justifiably  or  not, 
that  it  contained  a  valuable  attribute  other  than  for 
agricultural  purposes  e.g.,  gold,  oil  or  residential  sub- 
division. 

In  the  present  case  the  verdict  rests  firmly  upon 
the  opinions  of  the  two  government  witnesses  who 
relied  not  upon  sales  in  the  immediate  vicinity,  but 
ui^on  two  sales  of  properties  some  twenty  miles  north 
on  the  outskirts  of  the  City  of  Red  Bluff  neither  of 
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which  sold  for  agricultural  purposes,  as  a  measure 
of  value.  It  is  submitted  that  the  verdict  in  this  case 
rests  upon  no  more  firm  foundation  than  did  the 
verdict  in  the  MicJtoad  case.  It  should  be  set  aside 
for  the  same  reasons. 


Ill 

APPELLANTS  WERE  DENIED  A  SUBSTANTIAL  RIGHT  BY  THE 
TRIAL  COURT  WHEN  IT  REFUSED  TO  PERMIT  THEIR 
COUNSEL  AN  OPPORTUNITY  TO  EXAMINE  THE  NOTES 
REFERRED  TO  BY  GOVERNMENT  WITNESS  RHODES  IN 
DIRECT  AND  CROSS-EXAMINATION.    (Specification  No.  3.) 

At  the  close  of  direct  examination  of  government 
expert  Rhodes  defense  counsel  asked  the  witness  if 
he  could  look  at  the  notes  which  he  had  taken  to  the 
stand  and  to  wliich  he  had  referred  in  dii*ect  exami- 
nation. The  witness  agreed.  R.T.  724.  However,  gov- 
ernment counsel  objected.  After  some  colloquy 
between  the  Coui-t  and  respective  comisel,  the  Court 
directed  defense  counsel  to  return  the  book  to  the 
witness.  R.T.  726.  Although  the  witness  continued  to 
refer  to  the  notes  and  there  was  some  discussion  be- 
tween Court  and  counsel  from  time  to  time,  at  no 
time  thereafter  was  defense  comisel  permitted  to  see 
more  than  three  pages  taken  from  the  book  by  tlie 
witness.  It  was  developed  from  the  witness  that  the 
book  was  a  loose  leaf  book  and  contained  approxi- 
mately 30  pages  including  photographs,  prints  of 
maps  and  printed  material.  R.T.  728.  It  was  further 
developed  from  the  witness  that  he  had  testified  to 
information  reflected  in  the  notes  in  addition  to  the 
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three  sheets  which  defense  counsel  was  permitted  to 
see,  R.T.  729,  and  that  one  of  the  two  sheets  was  a 
page  8  of  a  report  made  by  the  witness  wherein  he 
listed  sales  which  were  not  the  same  as  those  he  had 
testified  to.  R.T.  730.  In  appendix  A  is  set  forth  all 
of  the  testimony  as  well  as  the  discussion  between 
Court  and  comisel  with  reference  to  this  matter. 

No  rule  seems  to  be  more  firmly  ingrained  iii  the 
law  than  that  where  a  witness  has  taken  notes  to  the 
stand  and  has  referred  to  them  that  the  cross-exami- 
ner is  entitled  to  see  all  of  such  notes,  to  cross- 
examine  the  witness  thereon  and  in  some  mstances 
to  read  them  to  the  jury  or  to  place  them  in  evidence. 

Although  sustaining  the  trial  court  which  had  re- 
fused to  permit  defense  counsel  to  examine  a  gTand 
jury  transcrii^t  which  the  Court  had  used  to  refresh 
witnesses'  memory  but  which  the  witnesses  had  not 
been  allowed  to  see,  the  Supreme  Court,  said  in 
United  States  v.  Soconjj-Vacuum  Oil  Co.,  (1940)  310 
U.S.  150,  84  L.  ed.  1129,  60  S.  Ct.  811,  on  page  1173 
of  the  Lawyer's  Edition  as  follows: 

'' Normally,    of   course,   the   material    so   used 

must  be  shown  to  opposing  counsel  upon  demand 

if  it  is  handed  to  the  witness." 

The  rule  is  set  forth  with  numerous  supporting 
authorities  in: 

58  American  Jurispriidence,  Witnesses  p.  335, 

Sec.  601; 
McCormick,  Law  of  Evidence  (1954)  p.  17; 
Wigmore  on  Evidence  (3rd  Ed.)  Vol.  3  p.  108, 
l^ara.  762. 
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The  rule  is  part  of  the  statutes  of  California.  Sec- 
tion 2047  of  the  California  Code  of  Civil  Procedure 
provides  that  a  witness  may  refresh  his  memory  re- 
specting any  fact  or  any  writing  and  continues: 

"But  in  such  case  the  writing  must  be  pro- 
duced, and  may  be  seen  by  the  adverse  party 
who  may  if  he  choose  cross-examine  the  witness 
upon  it  and  may  read  it  to  the  jury  .  .  ." 

In  KelUher  v.  Ray  (1941)  43  C.A.  2d  252,  110  P. 
2d  712,  it  was  held  reversible  error  to  deny  opposing 
counsel  the  right  to  inspect  notes  used  by  a  police 
officer  in  testifying  concerning  his  investigation. 

Although  confined  to  criminal  prosecutions  a  sim- 
ilar principle  is  reflected  in  Section  3500(b),  Title  18, 
U.S.C.A.,  Crimes  and  Criminal  Procedure. 

The  appellate  court  of  Illinois  had  occasion  to  iiile 
on  this  matter  in  1963  in  Justice  v.  Pennsylvania 
Railroad  Co.,  41  111.  App.  2d  352,  191  N.E.  2d  72, 
where  the  general  rule  is  stated  and  applied.  A  doctor 
had  testified  for  one  party  and  opposing  comisel  was 
refused  permission  to  look  at  the  notes  on  the  grounds 
that  they  contained  notes  on  treatment  of  other  mem- 
bers of  the  family.  The  appellate  court  found  this 
reason  to  be  insufficient.  The  judgment  was  reversed. 
On  page  74  of  the  N.E.  2d  Report,  the  Court  said : 

"Whether  or  not  anything  else  in  his  notes 
could  have  been  used  to  discredit  his  testimony  or 
weaken  it,  was  a  matter  for  comisel  to  decide, 
not  the  court." 

In  Fifth  Avenue-Fourteenth  Street  Corp.  v.  Com- 
missioner of  Internal  Revenue,  2  Cir.  1944,  147  F.  2d 
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453,  it  was  held  to  be  reversible  error  to  refuse  to 
permit  defense  counsel  to  examine  notes  referred  to 
by  an  appraisal  witness  where  the  issue  of  market 
value  was  an  impoii:ant  factor.  The  Court  said  on 
j)age  458: 

''.  .  .  We  think  it  was  clearly  improper  to  deny 
the  request  of  the  taxpayer's  comisel  and  that, 
in  the  circmnstances,  considering  the  high  ap- 
praisal figure  to  which  the  witness  testified  and 
the  importance  of  the  valuation  issue,  there  was 
an  abuse  of  discretion  in  this  respect." 

To  the  same  effect: 

Jackson  v.  United  States,  5  Cir.  (1958)  250  F. 

2d  897,  900; 
Moyitgomery  v.   United  States,  5  Cir.    (1953) 

203  F.  2d  887,  894; 
Harris  v.  State  of  Tex<as,  Ct.  of  Crim.  Apps. 

(1962)  358  S.W.  2d  130. 

In  tw^o  relatively  recent  cases  in  the  Fifth  Circuit 
Coiu't  of  Appeals  denial  of  cross-examination  resulted 
in  reversal.  The  inability  to  examine  the  notes  obvi- 
ously resulted  in  an  inability  to  cross-examine  the 
witness  on  the  contents  and  therefore  falls  within  the 
same  general  principle.  In  Deglos  v.  The  Fidelity  & 
Casualty  Company  of  Neiv  York,  5  Cir.  (1963)  313 
F.  2d  809,  the  cause  was  reversed  because  under  the 
rule  there  obtaining  the  appellant  was  compelled  to 
call  a  person  as  a  mtness  and  examine  him  under 
direct  examination  rather  than  under  cross-exami- 
nation. The  remarks  of  the  ai:)pellate  court  with 
reference  thereto  apply  with  equal  force  herein.  On 
page  813  the  Court  said: 
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''Our  system  of  justice  rests  necessarily  on  the 
historic  assumption  that  civilized  moral  people 
tiy  their  dead  level  best  to  tell  the  truth  no  mat- 
ter how  much  it  hurts  or  helps.  But  being  a 
mechanism  for  the  resolution  of  man's  disputes, 
the  instrmnent  of  cross-examination  is  an 
integral  part  of  that  system  in  order  to  penetrate 
all  of  the  conflicting  impulses  or  obstacles  to  lay 
bare  the  whole  truth.  And  yet  from  the  nature 
of  the  strict  x>i'ocedural  limitations  imposed  by 
the  Judge,  this  could  not  bo  effectively  done. 

''Real  cross-examination  was  entirely  missing. 

"This  was  not  therefore  the  case  of  admission 
or  exclusion  of  some  bit  of  testimony  asserted  on 
appellate  review  to  have  been  erroneous.  This 
was  the  denial  of  the  use  of  a  tool  of  advocacy 
which  our  long  judicial  heritage  marks  as  one  of 
the  most  effective  in  the  quest  of  truth.  This  was 
a  substantial  right.  The  experience  of  the  bar 
is  that  it  has  substantial  value  .  .  ." 

A  similar  ruling  appears  in  Delta  Engineering  Cor- 
poration V.  Scott  (5  Cir.,  1963),  322  F.  2d  11,  19, 
where  the  trial  Court  denied  comisel  an  opportunity 
to  cross-examine  another  witness  on  a  subject  with  the 
admonition  that  it  could  l^e  proved  by  that  party's  own 
witnesses.  On  page  20  the  Court  said : 

"Of  course,  this  is  a  complete  frustration  of  a 
major  purpose  of  cross-examination  ..." 

The  decision  was  reversed. 

In  Alforcl  v.  United  States,  282  U.S.  687,  51  S.  Ct. 
218,  75  L.  Ed.  624,  it  was  held  that  sustaining  an  ob- 
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' '  Unless  you  are  a  member  of  the  Institute,  then 
there  is  really  no  governing  control  over  a  man 
who  merely  calls  himself  an  appraiser.  Is  that 
corrects  R.T.  385. 

The  witness  Rhodes  testified  that  he  is  a  member  of 
the  American  Appraisal  Institute  and  described  the 
requirements  for  admission.  R.T.  671-672. 

The  purpose  of  such  statements  is  obvious.  In 
order  to  refute  them  appellants  attempted,  by  appro- 
priate cross-examination,  to  establish  that  on  various 
occasions  members  of  such  institute  had  opposed  one 
another  in  Court,  and  had  testified  to  vastly  different 
figures  without  disciplinary  action.  However,  the 
Coui't  supported  the  objections  of  government  counsel 
to  such  interrogation. 

B.    Non-action  of  Institute  in  Specific  Cases  of  Disproportionate 
Testimony. 

The  subject  first  arose  in  the  cross-examination  of 
the  witness  Campbell.  He  was  asked  whether  or  not 
his  opinion  and  that  of  another  member  of  the  insti- 
tute differed  in  another  case  by  over  $100,000.00.  R.T. 
483.  Grovemment  counsel  objected  and  the  objection 
was  sustained.  R.T.  484.  Government  counsel  made 
the  statement  in  the  presence  of  the  jury  that  the 
other  case  was  pending  on  appeal.  Despite  the  fact 
that  government  counsel  had  successfully  objected  to 
any  questions  by  appellants'  attorney  on  this  subject, 
government  counsel  asked  for  and  received  permission 
at  tliat  point  to  interrupt  cross-examination  and  to  go 
into  the  subject  with  the  witness.   The  Court  pointed 
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out  that  it  was  quite  possible  by  so  doing  he  would  be 
''opening  the  gate".  R.T.  485.  The  following  ques- 
tions were  thereupon  asked  of  government  witness 
Campbell  by  government  counsel : 

^'Q.     Mr.  Campbell,  has  a  report  been  made  to 
the  institute  concerning  this  discrepancy  in  the 
case  Mr.  Blade  mentions'? 
A.    Yes. 

Q.     Is  it  not  a  fact,  sir,  that  they  are  reserving 
action  mitil  it  is  resolved  by  the  courts  ? 
A.    True. 

Q.    And  that  it  is  entirely  possible  that  action 
may  iDe  taken  on  either  side  depending  on  what 
the  committee  determines  1 
A.     Right. 
Q.    Mr.  Renda,  that  is  all."  R.T.  485. 

Thereupon  cross-examination  continued  and  there 
was  an  effort  made  to  find  out  the  amount  of  the  dis- 
crepancy when  the  govermnent  comisel  again  objected 
and  this  time  it  was  pointed  out  that  government 
counsel  had  opened  the  door  but  the  Court  said  it 
would  close  the  door,  and  prohibited  any  further  ques- 
tions on  the  subject.  R.T.  486. 

The  subject  again  came  up  in  the  cross-examination 
of  government  witness  Rhodes.  He  was  asked  if  he 
had  had  occasion  to  appear  and  testify  where  an  op- 
posing member  and  he  had  testified  to  a  difference  of 
opinion  as  great  as  $140,000.00.  The  objection  was 
sustained.  R.T.  733.  When  appellants'  coimsel  at- 
tempted to  find  out  if  the  figures  differed  as  gTeatly 
as  they  do  in  the  present  case  the  Court  interrupted 
and  said  the  ruling  precluded  that.  R.T.  735. 
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Trial  in  a  case  such  as  this  is  a  contest  between  the 
conflicting  opinions  of  expert  witnesses.  Here  the 
government  deliberately  created  an  issue  concerning 
the  responsibility  of  expert  witnesses  epitomized  in  its 
coim.sers  statement :  ' '  Unless  you  are  a  member  of  the 
Institute,  then  there  is  really  no  governing  control 
over  a  man  who  merely  calls  himself  an  appraiser." 

One  logical  way  to  meet  this  issue  would  be  to  prove 
that  on  various  occasions  members  of  such  Institute 
testified  on  opposite  sides  to  vastly  disproportionate 
figures  without  disciplinary  action  by  such  Institute. 

This  effort  was  denied  appellants  by  the  trial  Court. 
Even  more  harmful  was  the  willingness  of  the  trial 
Court  to  allow  government  counsel  to  open  the  door 
for  what  he  felt  were  necessary  remedial  statement- 
questions,  and  yet  to  close  the  door  to  defense  counsel. 

Thus,  one  side  was  allowed  by  self-serving  testi- 
mony to  discredit  the  witnesses  for  the  other  side.  But 
the  other  side  was  denied  an  opportunity  to  defend 
such  claims. 

C.    Conduct    of   Campbell   in   Previous    Trial.    Non-action   of 
Institute. 

Further  to  meet  this  direct  testimony  on  cross-ex- 
amination defense  counsel  attempted  to  ask  govern- 
ment witness  Campbell  if  he  had  while  appearing  as 
an  expert  valuation  witness  made  an  offer  in  open 
Court  to  piu'chase  the  property  subject  of  valuation 
for  the  xjurpose  of  creating  evidence  and  that  no  dis- 
cipline had  ensued.  This  effort  was  prevented  by 
timely  ol>jection  of  goveriunent  counsel  sustained  by 
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the  trial  Court.  R.T.  489.  Later,  an  offer  of  proof  was 
made,  R.T.  558,  which  was  denied.  R.T.  561. 

It  would  seem  that  an  expert  witness  testifying  for 
a  condemning  agency  would  certainly  exhibit  dubious 
ethics  in  making  an  offer  in  open  Court  at  a  time 
when  he  was  appearing  as  a  so-called  impartial  expert 
witness,  which  defendants  herein  proposed  to  show. 
R.T.  558  et  seq.  Moreover,  defendants  further  pro- 
posed to  show  that  the  incident  had  allegedly  been 
reported  to  the  appropriate  members  of  the  American 
Appraisal  Institute  who  had  absolved  the  witness  of 
any  criticism.  R.T.  561.  These  two  facts  certainly 
tend  to  cast  doubt  upon  the  claims  of  high  ethics 
made  by  this  witness  for  members  of  said  organiza- 
tion in  his  direct  examination.  They  were  properly 
for  the  juiy  to  weigh  but  appellants,  were  denied  an 
opportunity  to  submit  them  to  the  jury. 

D.    Denial  of  Cross-Examination  Prejudicial. 

Full  cross-examination  on  a  subject  opened  up  by 
the  other  side  is  a  matter  of  right,  the  denial  of 
which  can  constitute  reversible  error. 

Thus,  in  Quiles  v.  United  States  (9  Cir.,  1965),  344 
F.  2d  490,  a  prosecution  for  narcotics  and  conspiracy, 
this  Court  said  at  page  494 : 

"A  full  cross-examination  of  a  witness  upon  the 
subjects  of  his  examination  in  chief  is  the  abso- 
lute right  of  a  party  against  whom  he  is  called." 

This  Court  cited  the  case  of  Dixon  v.  United  States 
(5th  Cir.,  1964),  333  F.  2d  348,  as  authority  for  such 
statement. 
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With  special  reference  to  proceedings  in  eminent 
domain  and  the  right  of  full  cross-examination  of 
opinion  witnesses,  see: 

United  States  v.  12.3  Acres  of  Land  (6th  Cir., 

1956),    229    F.    2d    587    (cross-examination 

denied.  Judgment  reversed) ; 

United  States  v.  679.19  Acres  of  Land,  D.C., 

113   F.    Supp.    590,   594    (cross-examination 

held  properly  allowed). 


V 

THE  TRIAL  COURT  ERRED  IN  DENYING  APPELLANTS  AN 
OPPORTUNITY  TO  INQUIRE  INTO  THE  COMPENSATION 
PAID  TO  A  GOVERNMENT  EXPERT  WITNESS.  (Specification 
No.  5.) 

It  would  appear  to  be  so  fundamental  as  hardly  to 
require  citation  of  authority  that  a  party  may  adduce 
e^ddence  reflecting  upon  the  motive,  bias  or  interest 
of  an  adverse  witness. 

McCormick  on  Evidence  (1954),  Page  83,  Para. 

40,  Bias; 
Wigmore,  Evidence,  3rd  Ed.,  Vol.  3,  Sec.  949, 

page  499; 
Cf.  Fisher  v.  United  States,  9  Cir.,  231  F.  2d 
99,  104. 

The  problem  is  particularly  acute  where  expert  valu- 
ation witnesses  appear  and  testify. 

Section  1256.2  of  the  California  Code  of  Civil  Pro- 
cedure provides : 
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''In  any  condemnation  proceeding,  either  party 
shall  be  allowed  to  question  any  witness  as  to  all 
expenses  and  fees  paid  or  to  be  paid  to  such  wit- 
ness by  the  other  party." 

When  defense  counsel  inquired  of  goveiTonent  wit- 
ness Rhodes  as  to  his  compensation  for  attending 
Court,  an  objection  by  government  coimsel  was  sus- 
tained and  the  Court  ruled  that  appellant  could  not 
show  what  the  witness  was  being  paid  for  attending 
Coui't.  R.T.  732,  785. 

Rule  71 A  (a)  jDrovides  that  the  Federal  Rules  of 
Civil  Pl'ocedure  "govern  the  procedure  for  condem- 
nation of  real  or  personal  property  under  the  power 
of  eminent  domain  except  as  otherwise  provided  in 
this  rule." 

All  examination  of  the  entire  Rule  71A  discloses  no 
provision  with  respect  to  the  admissibihty  of  evidence. 
Hence,  Rule  43(a)  becomes  applicable.  It  states  that 
in  any  case,  the  statute  or  rule,  i.e.,  federal  statute 
or  decisional  rule  or  statute  or  decisional  rule  of  the 
state  wherein  the  United  States  Court  is  held,  "which 
favors  the  reception  of  the  evidence  governs  ..." 

The  question  concerning  compensation  is  clearly 
admissible  under  the  state  statute  and  mider  the 
federal  rules  of  civil  procedure,  admissible  in  this 
case.  Government  counsel,  however,  disagreed.  At  one 
point,  R.T.  198,  he  ad\ised  the  Court  at  line  13: 

"If  you  (defense  counsel)  are  going  to  cite 
state  cases,  I  think  we  ought  to  have  the  authori- 
ties clear  that  state  cases  are  in  no  way  per- 
suasive or  binding  upon  this  court  in  a  federal 
matter ..." 
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Again  on  page  782  he  advised  the  Court  that  two 
named  United  States  District  Court  Judges  of  this 
district  "have  now  ruled  that  in  their  opinion  no  other 
rules  of  procedure  are  applicable  to  condemnation 
proceedings  other  than  Rule  71  in  connection  with  as- 
certaining value  ..."  He  also  stated  at  line  14,  R,T. 
782: 

"But  in  any  event,  the  Department  of  Justice 
and  the  majority  of  the  Courts  now  take  the  posi- 
tion that  state  statutes  and  state  cases  carry  no 
weight  or  persuasion  in  connection  with  an 
eminent  domain  proceeding,  save  and  except  for 
the  interpretation  of  what  is  law." 

It  may  be  conceded  that  insofar  as  provisions  of 
state  constitutions  and  state  statutes  on  the  general 
subject  of  eminent  domain  differ  from  the  provision 
in  the  United  States  Constitution,  that  a  federal  Court 
would  have  to  follow  the  federal  constitution.  How- 
ever, it  is  difficult  to  see  how  a  federal  rule  adopted 
■by  the  United  States  Supreme  Court  which  states 
that  the  most  favorable  rule  concerning  the  admission 
of  evidence  shall  govern,  can  be  said  to  have  no  appli- 
cation to  eminent  domain  cases  where  the  same  United 
States  Supreme  Court  has  in  its  Rule  71 A  (a)  clearly 
set  forth  that  all  of  the  federal  rules  of  civil  procedure 
shall  apply  except  as  otherwise  provided  in  such  rule. 

It  may  be  conceded  that  government  counsel  has 
the  authority  to  state  that  the  United  States  Depart- 
ment of  Justice  has  taken  the  position  that  the 
Federal  Rules  of  Civil  Procedure  above  set  forth  do 
not  mean  what  they  appear  clearly  to  state.  However, 
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at  least  several  United  States  Courts  do  not  agree. 
The  decisions  here  cited,  are  not  clear  cut  holdings  for 
in  each  Rule  43(a)  is  cited  in  the  footnote  or  by  way 
of  approval  rather  than  as  a  compelling  i-ule  of  law. 
Nevertheless,  the  principle  therein  stated  is  apparently 
approved  and  applied. 

Wolff  v.  CommomvealtJh  of  Puerto  Rico  (1  Cir., 
1965),  341  F.  2d  945; 

United  States  v.  25.406  Acres  of  Land  (4  Cir., 
1949),  172  F.  2d  990. 


VI 

THE  COURT  ERRED  IN  STRIKING  THE  OPINION  TESTIMONY 
OF  THE  WITNESS  SNELSON.    (Specification  No.  6.) 

The  defendants  called  Raymond  S.  Snelson  as  part 
of  their  rebuttal.  R.T.  865.  His  entire  life  had  been 
devoted  to  livestock  and  farming  in  Glenn  and  Te- 
hama Counties.  R.T.  866.  At  the  time  of  the  trial 
he  was  a  tenant  on  the  Boswell  to  Wilder  property, 
R.T.  865,  and  had  been  since  its  sale  four  years  prior 
thereto.  He  was  familiar  with  the  property  before  the 
sale  having  been  a  tenant  on  the  adjoining  property. 
R.T.  868.  Such  adjoining  property  was  the  Petty  to 
Wolfe  government  sale  where  he  was  a  tenant  prior 
to  the  sale  in  February  of  1960.  R.T.  873. 

The  witness  testified  to  familiarity  with  the  Black 
Butte  Dam  area  since  1934.  R.T.  866. 

With  this  background  of  a  lifetime  of  farming  and 
agriculture  in  the  two  adjoining  comities,  familiarity 
with  the  Black  Butte  Dam  area  for  nearly  thirty 
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years,  occupation  and  tenancy  of  the  adjoining  gov- 
ernment sale  properties,  Petty  to  Wolfe,  for  an  un- 
disclosed period  prior  to  the  sale  in  1959  and  the 
primary  or  chief  govenmient  sale  Boswell  to  Wilder 
for  four  years  prior  to  the  trial,  the  mtness  was  asked 
to  compare  the  two  sale  properties  with  property  in 
the  Black  Butte  Dam  area  for  livestock  piu'poses. 
R.T.  874.  His  answer  is  as  follows: 

''A.  The  Black  Butte  Dam  area  and  all  of 
that  surrounding  area  is  far  superior  to  anything 
in  the  Red  Bluff  area  as  far  as  producing  feed 
for  livestock  goes." 

Government  counsel  had  previously  objected  to  a 
similar  type  of  question  on  the  theory  that  it  was 
calling  for  his  opinion  which  he  said  was  not  proper 
rebuttal.  Such  objection  was  overruled.  R.T.  874. 
Upon  givmg  the  answer  above  quoted,  direct  examina- 
tion of  Mr.  Snelson  closed. 

Without  further  comment  or  objection  on  the  part 
of  govermnent  counsel,  the  trial  Court  then  inter- 
rupted cross-examination  to  strike  the  opinion  answer 
above  quoted  and  admonished  the  jiuy  to  disregard 
it.  R.T.  875,  line  7. 

This  was  not  evidence  which  could  properly  be  put 
in  as  part  of  the  landowners'  case  in  chief.  Indeed, 
the  landowners  had  oljjected  to  the  two  sales  as  being 
in  an  entirely  different  economic  area  some  twenty 
miles  away  l^ut  the  Court  had  arbitrarily  overruled 
those  objections  in  the  hearing  mentioned  in  Section 
1  liereof.  There  was  no  mention  of  the  two  j^rimary 
government  sales  Boswell  to  Wilder   and  Petty  to 
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Wolfe  in  the  landowners'  case  in  chief.  Obviously, 
therefore,  it  would  have  been  improper  to  attempt  to 
discredit  the  comparability  of  such  two  alleged  com- 
parable sales  with  the  subject  property  imtil  reaching 
the  rebuttal  stage. 

It  is  to  be  noted  that  the  objection  was  not  made 
that  the  witness  was  not  qualified.  The  objection  was 
simply  that  the  question  called  for  an  opinion  and 
that  an  opinion  on  rebuttal  is  improper.  Neither 
government  comisel  nor  the  trial  Court,  however,  saw 
any  objection  to  opinion  testimony  by  way  of  rebut- 
tal presented  during  the  government's  case.  Thus, 
after  presenting  his  appraisal  of  the  subject  property 
together  with  all  of  the  reasons  and  factors  behind  it, 
government  Avitness  Campbell  was  asked  for  opinion 
testimony  concerning  landowners'  sale  No.  7  Michael 
to  Newby.  This  sale  was  mentioned  by  landowner 
witness  Michael  in  the  course  of  his  testimony  sup^ 
porting  his  opinion.  R.T.  200-205,  272-275.  It  was  not 
a  sale  mentioned  or  relied  upon  by  either  government 
mtness.  Nevertheless,  Campbell  was  asked  and  ex- 
pressed his  opinion  that  that  property  was  not  com- 
parable to  the  subject  property.  R.T.  469.  In  the  same 
manner  government  witness  Rhodes,  after  having  tes- 
tified at  length  concerning  his  appraisal  of  the  subject 
property,  had  his  attention  drawn  to  a  sale,  not  cited 
or  relied  upon  by  him,  Gaskins  to  Fox,  in  Butte 
Comity.  Rhodes  expressed  the  opinion  that  the  prop- 
erty was  in  a  different  area  where  speculation  was 
going  on  and  that  it  would  not  reflect  market  value  of 
the  subject  property.  R.T.  724. 
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It  may  also  be  noted  that  the  landowner  Mallon  in 
expressing  his  opinion  of  value  stated  that  in  forming 
his  opinion  he  obtained  an  estimate  of  the  carrying 
capacity  of  his  property  and  compared  it  to  several 
nearby  properties  arriving  at  a  sale  price  of  approxi- 
mately $1,000.00'  per  animal  imit  carrying  capacity 
and  applied  that  measure  to  his  subject  property  in 
forming  his  opinion.  R.T.  109-110. 

Throughout  the  testimony  of  government  witnesses 
Campbell  and  Rhodes  may  be  found  expressions  of 
opinion  concerning  carrying  capacity  on  various  prop- 
erties and  yet  both  witnesses  disclaimed  having  placed 
any  great  reliance  upon  this  method.  R.T.  584,  801. 
01)\T.ously,  these  opinions  were  expressed  by  way  of 
rebuttal  to  the  landowners'  case.  Indeed  the  govern- 
ment properly  called  the  opinion  witness  Begg,  R.T. 
616,  and  others  in  order  to  rebut  landowner  testimony 
concerning  carrying  capacity  on  the  subject  property 
and  on  other  lands. 

Thus,  repeatedly  and  extensively,  the  government 
was  permitted  to  adduce  opinion  testimony  designed 
to  rebut  the  landowners'  case  in  chief.  Yet,  the  trial 
Court  at  the  suggestion  of  government  comisel  struck 
the  opinion  of  the  obviously  well  qualified  witness 
Snelson  simply  because  it  constituted  an  opinion  con- 
cerning the  quality  and  comparability  of  the  two 
primary  government  sales  to  the  subject  property. 

In  United  States  v.  Hickey  (3rd  Cir.,  1953),  208  F. 
2d  269  it  was  held  reversible  error  to  deny  the  govern- 
ment the  right  to  present  an  exj^ert  witness  concern- 
ing the  cost  of  rehabilitating  the  property  in  view  of 
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the  fact  that  hxndowner  expert  witnesses  had  indicated 
that  a  rehabilitation  or  conversion  was  necessary  to 
the  highest  and  best  use.  (p.  276.)  While  it  is  stated 
that  this  was  part  of  the  government's  case  in  chief 
it  was  obviously  aimed  as  a  rebuttal  of  the  land- 
owners' testimony  and  quite  properly  so. 

Additionally,  in  Hickey  the  government  expert  tes- 
tified about  the  poor  condition  of  the  plumbing 
and  heating  system  of  the  subject  property.  After 
cross-examination  the  witness  testified  on  re-direct  ex- 
amination that  the  witness  had  obtained  additional 
information  after  the  contractors  had  entered  the 
building  and  l^egim  certain  construction  work  includ- 
ing the  replacement  of  certain  pipes  which  tended  to 
confirm  the  mtness'  early  opinion.  However,  the  trial 
Judge  stnick  the  re-direct  testimony,  (p.  277.)  The 
Court  held : 

^'Storey's  evidence  on  re-direct  examination 
was  admissible  and  should  have  been  admitted. 
The  ruling  of  the  court  striking  it  out  constituted 
prejudicial  error.  The  court  refused  to  allow  the 
United  States  reasonable  latitude  in  proving  this 
phase  of  its  case."  (p.  278.) 

Moreover,  as  part  of  the  landowners'  case  an  expert 
had  testified  concerning  two  separate  meanings  of  the 
phrases  *' market  value"  and  "fair  market  value".  To 
counteract  this  the  government  proposed  to  call  an 
expei-t  witness,  a  lawyer  and  a  member  of  the  Board 
of  Assessors,  to  define  the  meaning  of  market  value 
with  relation  to  assessment  but  the  Couii:  refused  to 
permit  such  testimony.   The  Court  said  on  page  278: 


46 


^' Under  these  circumstances  the  United  States 
should  have  been  allowed  to  present  the  evidence 
of  the  tax  assessor  in  rebuttal. 

"...  The  United  States  should  have  been  al- 
lowed to  rebut  this  inference,  if  it  could.  The  ex- 
clusion of  Steiger's  testimony  seriously  prejudiced 
the  government's  case." 

It  is  clear,  therefore,  that  where  the  government 
was  not  permitted  to  rebut  important  elements  intro- 
duced into  the  case  by  the  landowner  in  United  States 
V.  Hiclxey,  x>rejudicial  error  resulted  in  a  reversal. 
In  this  case,  it  is  the  landowner  who  was  denied  the 
opportunity  to  rebut  the  evidence  given  by  both 
government  experts  concerning  the  high  degree  of 
comparability  of  the  Wilder-Boswell  and  Petty-Wolfe 
sales  to  the  subject  property,  the  evidence  as  to  which 
is  set  forth  and  delineated  extensively  in  Section  II 
and  in  Appendix  B  hereof.  Striking  this  qualified 
witness'  opinion  was  therefore  prejudicial  to  the  land- 
owners' case. 


VII 

THE  COURT  ERRED  IN  FAILING  TO  GIVE  DEFENDANTS'  PRO- 
POSED INSTRUCTION  NO.  16,  IN  COMMENTING  UPON  SALES 
AND  ON  WEIGHING  OPINION  EVIDENCE.  (Specification 
No.  7.) 

The  practice  of  allowing  expert  witnesses  to  testify 
as  to  the  "reasons"  for  their  opinion,  including  therein 
the  results  of  their  investigation,  their  conclusions 
with  respect  thereto  and  all  of  the  factors  considered 
by  them  in  forming  their  opinion  is  well  estal)lished 
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and  is  not  contested.  However,  tlie  extent  to  which 
such  testimony  includes  hearsay  sometimes  two  or 
three  times  removed,  conjecture  and  speculation,  is 
well  known.  The  valuation  witnesses  for  both  sides 
gave  such  testimony  extensively  herein. 

Defense  coimsel  withdrew  an  objection  to  hearsay 
testimony  upon  the  assurance  of  the  trial  Court  that 
it  was  being  admitted  solely  to  illustrate  the  basis 
of  the  witness'  opinion.  R.T.  424.  With  this  in  mind 
defendants  submitted  Proposed  Instruction  No.  16 
set  forth  in  full  supra  page  10. 

The  proposed  instruction  was  based  upon  the  final 
paragraph  in  the  opinion  of  Judge  James  M.  Carter 
in  United  States  v.  Land  In  Dry  Bed  of  Rosamond 
Lake  (1956),  143  F.  Supp.  314,  322  where  he  stated: 
"As  in  all  cases  involving  the  opinion  of  the 
expert  as  to  fair  market  value,  the  jury  should  be 
instructed   that   the    factors   considered   by   the 
expert  are  not  in  themselves  direct  evidence  of  the 
fair  market  value  of  the  land  condennied,  but 
may  be  considered  by  the  jury  only  for  the  pur- 
pose of  determining  what  weight  if  any  the  jury 
accords  to  the  testimony  of  the   expert   in  his 
ultimate  opinion  as  to  the  fair  market  value  of  the 
land  in  question  as  of  the  date  of  taking." 

This  Court  has  stated  that  where  evidence  is  ad- 
mitted for  a  limited  purpose  the  Court  must  give  a 
proper  cautionary  instruction. 

Standard  Oil  Co.  of  Calif,  v.  Moore   (9  Cir., 
1957),  251  F.  2d  188,  218-219. 

The  problem  was  compounded  hj  the  giving  of 
an  instruction   concerning   the  superior  evidentiary 
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value  of  sales  without  direct  evidence  thereof,  supra 
page  10. 

There  was  no  direct  evidence  of  sales.  Except  for 
rebuttal  witnesses  McLemore,  R.T.  820,  and  Petty, 
B.T.  861,  who  were  purchasers  in  two  sales  of  disputed 
applicability,  supra.  Section  II  hereof,  no  participant 
in  any  sale  testified.  Such  comments  concerning  sales 
were  therefore  improper. 

United  States  v.  5^39.5  Acres  of  Land   (4th 

Cir.,  1952),  200  F.  2d  659,  662; 
United  States  v.  Baker,  supra  (9  Cir.,  1960), 
279  F.   2d   603,    606.    (See   also   concurring 
opinion  of  Judge  Merrill,  pp.  606-607.) 

But  the  Coiu't  also  told  the  juiy  that  "You  must 
before  considering  the  weight  of  the  opinion  of  such 
mtness  first  find  from  the  evidence  the  facts  upon 
which  his  opinion  is  based  are  true  ..."  R.T.  949. 

Thus,  although  allowing  such  extensive  hearsay 
and  other  inadmissible  testimony  into  evidence  solely 
to  illustrate  the  basis  of  the  witness'  opinion,  R.T. 
424,  the  Coiu't  not  only  refused  to  so  instruct  the  jury 
although  timely  so  requested,  it  effectively  told  the 
jury  just  the  contrary  for  it  singled  out  "evidence" 
of  sales  (though  there  was  none)  as  superior  for  valu- 
ation purposes. 

Then  it  completed  the  circle  by  telling  the  juiy  that 
before  weighing  the  opinion  of  any  witness  it  must 
find  that  the  facts  upon  which  it  is  based  are  true. 
Not  only  is  this  series  of  instructions  confusing  and 
misleading,  it  is  contraiy  to  law.  It  is  more  than  an 
invitation  to  treat  all  of  the  hearsay,  conjectui'al  and 
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speculative  remarks  of  various  witnesses  as  ''evi- 
dence" of  the  ''facts".  It  is  virtually  a  direction  to  do 
so. 

In  view  of  the  sharp  conflict  in  the  opinion  evidence 
and  the  verdict  returned  it  is  submitted  that  such 
instructions  were  prejudicial. 

Trout  V.  Pennsylvania  Railroad  Co.  (3rd  Cir,, 
1962),  300  F.  2d  826,  829.  (Confusing  and 
misleading  instruction  held  to  l^e  prejudicial. 
Reversed.) 


CONCLUSION 

It  is  impossible  to  determine  how  the  course  of 
the  trial  might  have  been  influenced  had  defense  coun- 
sel been  allowed  to  see  the  thirty  page  notebook  taken 
to  the  stand  by  the  witness  Rhodes  and  referred  to 
by  him  during  direct  and  cross-examination. 

Had  the  Court  permitted  evidence  to  be  introduced 
at  the  start  of  the  trial  concerning  the  two  sales  lo- 
cated some  twenty  miles  noi-th  of  the  subject  property 
it  is  possible  these  sales  might  have  l>een  excluded,  as 
they  should  have,  and  the  course  of  the  trial  radically 
affected. 

Had  the  Coui^t  not  denied  to  appellants  the  other 
substantial  rights  herein  noted,  the  right  to  rebut  testi- 
mony exalting  members  of  the  appraisal  institute  and 
ethical  conduct  of  its  witnesses,  the  right  to  inquire 
concerning  compensation,  the  right  to  present  the 
qualified  witness  Snelson  in  rebuttal  in  respect  to  the 
above  two  sales,  the  course  of  the  trial  might  well  have 


50 


been  altered.    The  same  holds  true  of  the  errors  in 
instructions  noted. 

For  each  and  all  of  these  grounds  appellants  request 
that  the  verdict  be  set  aside  and  a  new  trial  awarded. 

Dated,  Oroville,  California, 
May  17,  1966. 

Respectfully  submitted. 
Blade  &  Farmer, 
By  Robert  V.  Blade, 

Attorneys  for  Appellants. 


Certificate  of  Counsel 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Robert  V.  Blade, 
Attorney  for  Appellants. 


(Appendices  A,  B  and  C  Follow) 
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Appendix  A 

Cross-Examination 

By  Mr.  Blade: 

Q.  Mr.  Rhodes,  could  I  take  a  look  at  the  notes 
you've  been  testifying  from? 

A.    Yes. 

Q.     Okay. 

Mr.  Renda:  Well,  just  a  moment,  your  Honor, 
is  Mr.  Blade  just  going-  to  leaf  through  these 
notes?  If  so,  I'd  like  to  have  a  copy  of  Mr.  Mi- 
chael's notes  and  Mr.  Smith's  notes.  I  think  he 
certainly  has  a  right  to  question  this  man  on  any- 
thing that  he's  referred  to,  but  I  don't  think  he 
has  a  right  to  just  take  the  notes  and  take  it  back 
to  his  table. 

The  Court:     I  don't  think  so  either. 

Mr.  Blade:     I  didn't  hear  what  he  said. 

The  Court :  I  don't  think  that  you  should  take 
the  notes. 

Mr.  Blade :  It's  my  understanding  of  law,  your 
Honor,  when  a  witness  is  using  his  notes  that  he's 
been  referring  to  opposing  counsel  has  the  right 
to  look  at  them. 

The  Court:  That  part  of  the  notes  he's  testi- 
fied to,  you  may  have  him  show  you. 

Mr.  Blade:  This  is  all  I  know  just  what  he 
handed  me  and  what  I  saw  him  leafing  back  and 
forth  through  the  notes. 

The  Court:  He  might  have  some  letters  in 
there. 

Mr,  Blade:  You  get  the  whole  package,  as  I 
understand  the  law.  You  don't  just  get  a  single 
line  or  a  single  page. 

The  Court:  You  don't  just  take  in  the  whole 
coimtry.  He  may  have  a  love  letter  in  there,  you 
can't  tell. 
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Mr.  Blade :  I  would  assume  he  didn't  take  the 
love  letter  to  the  stand,  but  I  don't  think  I  can 
get  half  a  statement  or  half  a  sentence. 

The  Court:  You  can  question  him  about  any 
one  of  the  notes  but  not  take  the  book  as  a  whole. 

Mr.  Renda:  Excuse  me,  Mr.  Blade.  Did  you 
hear  the  Court? 

Mr.  Blade :  Well,  if  your  Honor  please,  I  can't 
even  ask  a  question  about  the  notes  unless  I  first 
take  a  look  at  them. 

The  Court :  Well,  if  you  don't  know  what  you 
want  to  ask,  the  notes  won't  be  any  good  to  you. 

Mr.  Blade :     I'll  know  w^hen  I  check  them. 

The  Court:  You  may  return  the  book  to  the 
witness. 

Mr.  Blade :     Very  well,  your  Honor. 

The  Court :  I  won't  preclude  you  from  having 
notes  on  any  one  of  these  matters  that  he's  tes- 
tified to. 

Mr.  Blade:  All  right.  We'll  start  at  the  be- 
ginning, first  page. 

Mr.  Renda:  I  object,  your  Honor.  He's  going 
through  the  whole  book. 

Mr.  Blade :  Just  a  moment,  I'd  like  to  ask  my 
question  first.  If  your  Honor  please,  as  I  under- 
stand youi'  Honor,  I  can  find  out  from  the  wit- 
ness every  note  he  testified  to,  and  as  to  that  I 
can  look  at  it.  Is  that  your  Honor's  ruling? 

The  Court:    Yes. 

Mr.  Blade: 

Q.  All  right.  Mr.  Rhodes,  have  you  testified 
to  anything  on  the  first  page  ? 

A.    No. 

The  Court:  Well,  now,  I'll  sustain  the  objec- 
tion. Just  ask  him  about  the  ones  he  has.  You're 
going  right  through  the  book  page  by  page.  Un- 
derstand what  I  mean? 
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Mr.  Renda :  If  your  Honor  please,  so  the  rec- 
ord is  straight,  I  have  no  objection  to  Mr.  Blade 
just  taking  that  book  entirely  and  looking  at  it 
on  the  assumption  that  Mr.  Michael  furnishes  me 
his  notes  so  I  have  the  same  opportunity,  and 
Mr.  Smith  furnishes  his  notes. 

Now,  they  all  had  notes,  and  I  asked  them  when 
a  particular  question  came  up  as  to  what  they 
were  refen*ing  to,  and  I  have  no  objection  to  Mr. 
Blade  doing  the  same  thing.  Those  are  Mr. 
Rhodes'  notes  and  if  he  wants  to  give  them  to 
him,  certainly  he  may  do  so,  but  I  think  that 
properly  Mr.  Blade  should  ask  him  as  to  those 
matters  which  he  has  testified  to,  and  if  Mr. 
Rhodes  again  wants  to  give  it  to  him  to  look  at  it 
at  recess,  that's  up  to  Mr.  Rhodes. 

Mr.  Blade:     Well,  if  your  Honor  please 

The  Court:  Well,  you're  chasing  a  rainbow. 
You  know  the  ranches  that  he's  testified  to.  You 
can  ask  him  to  show  you  the  notes  on  that  particu- 
lar ranch. 

Mr.  Blade:  Well,  first,  I'll  ask  him  to  testify 
about  the  notes  on  the  Mall  on  ranch.  Will  you 
show  me  the  notes  on  the  Mallon  property  ? 

The  Witness:  Your  Honor,  I  have  no  notes 
here  that  I  didn't  refer  to  in  my  testimony.  Now, 
in  showing  these  notes,  should  that  just  be  the 
notes  that  I  referred  to? 

The  Court:  Just  the  notes  you  referred  to  in 
your  testimony. 

It  might  save  time  if  you  give  him  all  the  notes 
on  those  matters  you  actually  testified  to. 

The  Witness :  That's  what  I'm  actually  doing, 
your  Honor. 

The  Court:     All  right. 

The  Witness :  I  don't  think  I  referred  to  any- 
thing but  just  these  two. 
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Mr.  Blade :  All  right.  For  tlie  sake  of  the  rec- 
ord, your  Honor,  may  I  establish  the  size  and 
general  extent  of  the  notes  which  I'm  being  de- 
nied the  opportunity  to  read  and  examine  the 
witness  on? 

The  Court:  I  don't  know  what  you  want  to 
do,  but  go  ahead  and  do  it. 

Mr.  Blade:     All  right. 

By  Mr.  Blade : 

Q.  Mr.  Rhodes,  you  have  taken  out  of  this 
looseleaf  book  two  sheets  of  paper  in  response 
to  the  Court's  suggestion,  and  there  remains,  can 
you  tell  me  approximately  how  many  pages  of 
typewritten  material  that  you  had  at  the  witness 
stand  during  the  course  of  direct  examination 
which  is  not  being  made  available  to  me? 

A.  There  are  some  typewritten  in,  also  others 
that  are  prints  of  maps,  and  I  would  say  there 
are  roughly  30  sheets. 

Q.    And  you  have  photographs? 

A.    Yes. 

Q.  And  some  of  this  printed  material,  I  take 
it,  is  the  same  as  went  into  the  written  report 
wliich  you  turned  into  the  Government? 

A.  Yes.  In  fact,  all  of  that  material  is  right 
here  that  went  into  that  report. 

Q.  And  is  the  figure  which  you  testified  to 
today  reflected  in  your  notes? 

A.    Yes,  it  is. 

Q.     And  is  it  on  these  two  pieces  of  paper? 

A.  No,  it  isn't.  I  had  that — I  remembered  that 
figure.  I  didn't  have  it  to  refer  back  to,  and  I 
don't  believe  it  is;  no. 

Q.  The  valuation  figure  is  not  on  the  notes, 
the  two  pages,  that  you've  made  available  to  me, 
is  that  correct? 

A.    No. 


Q.  Is  it  on  the  notes  that  you  have  in  front  of 
you? 

A.  Yes,  it  is.  The  first  is  the  letter  of  trans- 
mittal with  my  report.  This  sheet  was  a  summa- 
tion or  compilation  of  my  sales  data,  which  had 
many  numbers  and  figures;  hard  to  remember 
them  all.  And  the  other  one  was  a  sheet  I  made 
in  getting  information  on  the  Gaskin  to  Fox  sale. 

Q.  Well,  I  take  it  then,  if  I'm  to  ask  some 
questions  on  these  two  sheets  of  paper,  insofar 
as  my  questions  are  the  same  general  questions 
which  were  asked  of  you  during  direct  examina- 
tion, it  would  be  entirely  mniecessary  for  you  to 
refer  to  your  notebook  to  answer  them,  is  that 
right? 

A.  If  you  asked  the  same  questions,  that's 
true.  I  don't  think  I'd  have  to  refer 

Q.  Yes,  Now,  this  first  sheet  has  a  number  8 
on  it.  I  assiune  this  is  a  page  8  out  of  a  report 
that  you  submitted,  is  that  right? 

A.     That's  correct. 

Q.  All  right.  And  do  I  miderstand  that  the 
sales  which  you  listed  in  this  report  are  the  same 
sales  to  which  you've  testified  today? 

A.  I  have  testified  to  sales  listed  on  that  page, 
yes. 

Q.    All  right. 

A.  However,  you  asked  if  they  were  all  the 
same,  and  my  answer  there  would  be  no. 

(Recess.) 

By  Mr.  Blade: 

Q.  Mr.  Rhodes,  before  the  recess  we  discussed 
briefly  the  first  sale,  the  Murdock  to  Whyler  sale, 
and  you  said  you  got  some  carrying  capacity  from 
Mrs.  Espel,  and  what  was  that  ? 

A.  I  believe  that  was  one  thousand — wait  a 
minute,  I'll  check.  As  I  stated,  I  gave  very  little 
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reliance  on  the  carrying  capacity  method,  and  did 
not  use  that  as  my  pidncipal  amomit.  It's  1,000 
sheep  for  six  months. 

Q.  And  you  got  that  information  from  the 
looseleaf  book  in  front  of  you? 

A.    Yes. 

Q.  All  right.  I  just  ^Yanted  to  get  that  into  the 
record.  And  you  concluded  then  the  carrying  ca- 
pacity of  that  proiDci-ty  to  be  what  ?  Did  you  make 
a  conclusion  as  to  its  caiTying  capacity? 

A.  Only  a  rough  conclusion ;  something  aromid 
100  to  107  animal  miits.  Again,  as  I  say.  I  did 
not  rely  on  that  as  my  basis  of  value. 

The  Court:  You  may  have  those  notes  if  you 
want  them. 

Mr.  Blade:     The  ones  that  he  just  looked  at? 

The  Court:    Yes. 

Mr.  Blade :     Thank  you,  your  Honor. 

The  Court:  I'm  saying  that  on  accomit  of  my 
other  ruling. 

The  Witness :  You  want  the  ones  I  just  looked 
at? 

Mr.  Blade:  Yes,  that's  the  way  I  understand 
the  Court's  iniling. 

Mr.  Renda:  May  I  have  an  opportunity  to  see 
these,  too,  your  Honor? 

The  Court :  Yes.  I  want  to  make  myself  clear. 
Any  matters  that  he  testifies  to  that  he  has  notes 
on  comisel  for  the  defendant  is  entitled  to  see  the 
notes. 

Mr.  Renda:  Yes,  yoiu'  Honor.  I  miderstand 
that. 

Mr.  Blade :     All  right.  Thank  you. 

Mr.  Blade :  If  your  Honor  please,  I  wanted  to 
ask  the  \\T.tness  one  or  two  questions  outside  of 
the  presence  of  the  Jury  in  keeping  with  what  I 
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imdei-stand  to  be  the   rulings  before  the   Juiy 
was  impaneled. 

Cross-Examination  (Continued) 

By  Mr.  Blade: 

Q.  Mr.  Rhodes,  on  page  8,  which  you  have 
allowed  me  to  examine,  there  is  tlie  Finch  to 
Ijamphley  sale,  given  as  a  date  of  12/1/55,  and 
this  sale  was  included  as  the  fourth  in  the  series 
of  seven  sales  on  that  page,  is  that  correct  i 

A.    Yes. 

Q.  Aiid  there's  the  word  written  out.  I  take  it 
that  w^as  written  on  there  after  you  were  informed 
that  the  sale  had  been  withdi-awn  by  Mr.  Renda 
as  a  sale  to  be  used  in  this  case? 

A.     Yes,  sir. 

Q.    Is  that  correct  ? 

A.  Yes,  sir.  It's  my  understanding  that  the 
Judge  ruled  the  sale  out  on  the  basis  of  time. 

Q.  And  I  take  it  insofar  as  making  your 
appraisal  is  concerned,  this  was  one  of  the  sales 
that  you  took  into  consideration  and  relied  upon 
in  armdng  at  youi'  opinion  of  market  value  of 
the  subject  property? 

A.  I  considered  it.  However,  I  gave  it  the 
least  weight  of  any  because  it  was  so  old. 

Q.     So  old?  The  least  weight  of  all  of  them? 

A.    Yes. 

]Vir.  Blade:  All  right.  That's  all  I  wanted  to 
ask  of  this  witness  at  this  point. 

The  other  rule  that  I  had  in  mind  was  the  ex- 
amination of  notes.  And  I'll  have  to  dig  up  some 
evidence  on  that.  But  I  do  feel  that  I  can  satisfy 
your  Honor  that  this  is  a  well-established  rule  of 
law,  at  least  in  California,  that  where  a  witness  is 
refeiTing  to  notes,  oj^posing  counsel  is  entitled  to 
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see  all  of  them,  not  just  the  ones  he  looked  at  or 
said  he  looked  at,  but  all  that  he  takes  to  the 
stand  with  him.  So  if  he  says  on  page  1,  fact 
so-and-so,  and  the  examiner  finds  that  over  on 
page  10  that  he's  got  a  note  to  the  contrary,  he's 
entitled  to  ask  him  about  it. 

The  Court:  There's  no  question  but  what 
you're  entitled  to  ask  him  about  it,  but  not  on 
something  that  he  hasn't  used. 

Mr.  Blade:     That's  correct,  your  Honor. 

The  Court:  You  can  take  his  whole  office  file, 
you  can  have  him  bring  all  his  records  from  his 
office 

Mr.  Blade:     Well 


The  Court:  — and  everything,  and  look  at 
everything  that  he's  got.  Now,  I  rule  that  you 
can  have  any  note  that  he  has  used  in  connection 
with  his  appraisal  on  this  property  that  he  tes- 
tified to  on  his  direct  examination,  and  I  think 
that's  as  far  as  I  should  go. 

Mr.  Blade :  Well,  if  your  Honor  please,  maybe 
I  misunderstand.  It's  my  understanding  that 
when  the  witness  takes  a  book,  a  series  of  notes, 
to  the  stand  with  him,  that  the  rule  I'm  talking 
about  certainly  doesn't  apply  to  his  office  or  some 
place  else,  but  it  does  apply  to  that  which  he  takes 
to  the  stand  and  actually  refers  to.  If  he  doesn't 
open  it,  why,  of  course,  he  hasn't  referred  to  it. 
It's  impossible  for  me  to  say,  or  anyone,  whether 
it's  page  1  or  page  10.    That's  why 

The  Court:  You  can  ask  him  if  he  has  any 
other  notes  on  the  subject  that  he's  testifying  on. 

Mr.  Blade:    Yes. 

The  Court:  If  he  says  he  has,  you  can  have 
the  notes. 
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Mr.  Blade:  But  my  first  point  is,  my  mider- 
standing  it,  that  having  taken  the  l^ook  to  the 
stand  and  referred  to  it  in  the  course  of  direct 
examination,  that  I'm  entitled  to  examine  it.  And 
I  didn't  get  a  chance  to  examine  it  because,  as  I 
imderstood  your  Honor's  ruling,  only  those  pages 
that  he  was  willing  to  pick  out,  which  constituted 
just  two,  was  I  able  to  look  at.  Now,  that's  the 
way  I  imderstood  the  ruling.  And  I  abide  by  it. 
But  I  think  I'm  entitled  to  look  at  the  entire 
book  as  long  as  he  took  it  to  the  stand  and  re- 
ferred to  it. 

Mr.  Renda:  Have  you  finished  now,  Mr. 
Blade? 

Mr.  Renda:  Now,  on  the  notes — and  this  is 
legal  argiunent  rather  than  to  Mr.  Rhodes — ^first  of 
all  as  to  the  most  liberal  rule  applicable — I  know 
the  rule  to  which  Mr.  Blade  refers;  it's  rule  41B, 
and  it  is  to  be  read  in  coimection  with  Rule  71 
— however,  let  me  point  out  to  the  Court  that 
there  is  a  great  deal  of  disagreement  about 
whether  or  not  any  mles  of  procedure  other  than 
that  which  are  specified  in  Rule  71A  of  the  Fed- 
eral Rules  of  Procedure  are  applicable  in  Con- 
denmation  proceedings,  because  I'm  sure  the 
Court  is  aware  there's  a  distinction  between  sub- 
stantive and  procedural  law.  And,  as  a  matter  of 
fact.  Judge  Carter  and  Judge  Halpert  of  this 
district  have  now  ruled  that  in  their  opinion  Jio 
other  rules  of  procedure  are  applicable  to  con- 
demnation proceedings  other  than  Rule  71  in  con- 
nection with  ascertaining  value,  and  that  refers 
to  what  Mr.  Blade  is  pointing  out  here. 

Now,  the  third  ]30uit  as  to  the  notes,  I  think 
the  record  here  should  reflect  that  first  of  all  Mr. 


Michael  and  Mr.  Smith,  who  were  the  witnesses 
for  the  Defendants,  appeared  on  the  stand  with 
looseleaf  notebooks,  sheets  o£  paper,  and  peri 
odically  throughout  their  testimony,  both  direct 
and  cross,  they  would  reach  into  pockets  and 
pull  out  little  pieces  of  paper.  Now,  I  had  the 
right,  I  am  certain,  if  I  desired,  to  look  at  indi 
vidual  pieces  of  paper  to  which  they  were  re- 
ferring in  response  to  a  question.  However,  I  did 
not  feel  that  necessary,  and  I  did  not  call  upon 
the  witness  to  allow  me  to  do  that.  Certainly  I 
had  no  right  to  ask  him  to  empty  their  jiockets 
to  show  whatever  they  had  in  that  looseleaf  note- 
book, and  let  me  sit  down  before  I  cross-examined 
them,  and  look  through  it  all  before  I  asked  a 
single  question.  Now,  I  think  the  record  should 
reflect  in  that  case  that  Mr.  Rhodes  has  before 
him  a  looseleaf  binder  in  which  there  are  obvi- 
ously some  loose  papers.  There  are  some  papers 
in  the  binder,  and  he  has  already  testified  as  to 
the  nature  generally  of  what  is  contained  therein. 
Now,  there  is  included  in  there,  I'm  certain,  some 
matters  that  were  not  testified  to  on  direct,  and 
might  have  been  referred  to  on  cross-examina- 
tion. If  they  were  not  referred  to  on  direct  and 
not  referred  to  on  cross-examination,  Mr.  Blade 
has  no  right  whatsoever  to  those  notes.  And  I 
think  that  the  Court's  ruling  is  fully  and  entirely 
proper  in  the  circumstances,  and  I  think  we  are 
in  clear  understanding  that  any  document  to 
which  Mr.  Rhodes  refers  in  his  direct  or  cross- 
examination,  Mr.  Blade  has  the  right  to  read  and 
observe,  but  certainly  he  has  no  right  to  take  all 
the  docmnents  that  this  witness  happens  to  have 
on  the  stand  with  him  at  this  time. 
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Mr.  Blade :  Well,  I  might  answer  counsel  first, 
your  Honor,  with  reference  to  Rule  71,  coimsel 
has  referred  to  Judge  Carter,  who  has  made  some 
ruling,  he  says.  Judge  Carter  has  specifically  sus- 
tained the  asking  of  the  question  of  compensation 
of  an  expert  witness.  Now,  whether  he  does  that 
because  he  recognizes  that  the  state  rule  of  pro- 
cedure, controls,  or  for  some  other  reason,  I  don't 
know.  But  Rule  71  simply  says  that  except  as 
otherwise  provided  in  this  rule,  the  rule,  the  re- 
maining civil  rule,  shall  apply,  and  the  literal 
application  of  the  rule,  of  course,  clearly  requires 
the  procedural  rules  of  the  State,  and  the  pro- 
cedure that  counsel  states,  substantive  procedure, 
does  exist.  The  line  of  demarkation  is  not  always 
too  clear,  but  certainly  in  the  admission  of  evi- 
dence and  the  asking  of  questions,  it  seems  they 
are  clear. 

Insofar  as  examining  the  notes  are  concerned, 
I  can't  help  what  kind  of  notes  were  taken  to  the 
stand.  All  I  know  is,  as  I  always  imderstood  the 
rule,  if  a  man  takes  a  series  of  notes  to  the  stand 
and  riffles  through  them,  you're  entitled  to  see 
them. 

Now,  I  don't  want  to  hold  your  Honor  any 
longer. 

The  Court.  No.  I'm  not  changing  any  of  my 
rulings  that  I've  heretofore  made. 
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RELIANCE  ON  TWO  RED  BLUFF  SALES 

The  relative  insignificance  to  the  government  ex- 
perts of  all  government  sales  except  the  two  Red  Bluff 
sales  is  illustrated  by  the  sales  price  per  acre  as  com- 
pared to  their  opinions  per  acre  of  the  subject  prop- 
erty. 

Per  acre 

1.  Whyler  $  35.00 

2.  Briggs  $  54.00 

3.  Arnett  $  71.00 

4.  Sutfin  $  96.00 

5.  Boswell  $118.00 

6.  Petty  $100.00 

Mallon  Property  $135.00— Campbell 

$131.70— Rhodes 

Campbell's  valuation  report  to  the  government 
mentioned  only  sales  4,  5  and  6,  sales  2  and  3  being 
added  for  the  purpose  of  trial  testimony.  R.T,  494. 

With  reference  to  sales  two  and  three  government 
witness  Campbell  said  as  to  Ball  to  Briggs  that  it 
represents  the  lower  limit  of  value  ha^dng  no  irri- 
gated land  as  on  the  subject  property  and  that  the 
subject  property  would  sell  for  "much  more".  (R.T. 
441.  Government  witness  Rhodes  stated  that  there 
was  no  irrigated  land  and  that  it  was  much  larger 
and  was  a  winter  range  ranch.  R.T.  699.  This  witness 
described  the  highest  and  best  use  of  the  subject 
property  as  a  year  romid  livestock  ranch.  R.T.  688, 
765. 

Sale  No.  3,  Prine  to  Arnett,  was  referred  to  by 
Campbell  as  low  in  quality  with  no  irrigated  land  as 
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on  the  subject  property;  that  Mallon  bemg  partially 
iiTigated  would  sell  for  more.  R.T.  446.  Rhodes  de- 
scribed it  as  a  l)asical]y  winter  range  mth  no  irriga- 
tion. R.T.  699. 

Government  sale  No.  4  Parks  to  Sutfin  was  re- 
ferred to  by  Campbell  who  said  after  having  referred 
to  the  pre^dous  two  sales  more  by  way  of  contrast 
than  by  comparability,  that  for  the  fii'st  time  we  are 
beginning  to  get  toward  a  sale  which  tends  to  be 
more  comparable  to  the  Mallon  property.  R.T.  448. 
However,  he  regarded  it  as  inferior  with  reference  to 
the  irrigated  area.  R.T.  449.  Rhodes  simply  stated 
that  it  was  more  smooth.  R.T.  700. 

Campbell  did  not  refer  to  government  sale  one, 
Whyler.  Rhodes  did.  He  said  that  it  was  not  as  good 
as  the  subject  property,  R.T.  693;  did  not  have  the 
attributes  of  the  subject  property  and  used  it  only 
for  backgroimd  as  it  was  of  much  less  value.  R.T.  695. 

On  the  other  hand,  Campbell  said  that  Boswell,  sale 
five,  is  20  miles  north  of  the  subject  property  but  that 
the  only  difference  in  the  quality  of  that  property  to 
the  subject  property  was  the  cost  of  putting  down  a 
well.  R.T.  457.  He  referred  to  it  as  ''most  compar- 
able as  to  size  and  use  but  inferior  hut  getting  pretty 
close".  R.T.  458.  He  asserted  that  the  range  was  iden- 
tical to  the  subject  property.  R.T.  452,  Rhodes  said 
that  the  highest  and  best  use  of  this  property  was  for 
a  year  roimd  livestock  operation.  R.T.  766.  He  said 
sales  one,  two  and  three  are  less  reliable  as  indicators 
of  value  because  the  differences  with  the  subject  prop- 
erty are  greater.  R.T.  711.  However,  as  to  the  sale 
five,  Boswell,  he  described  this  as  the  "best  sale"  with 
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the  other  two  sales  (Wolfe  to  Petty  and  Parks  to  Sut- 
fin)  tending  to  confirm  it.  R.T.  715.  He  added  that  in 
reaching  his  value  he  placed  primary  weight  on  these 
three  sales,  four,  five  and  six.  R.T.  717.  He  gave  the 
greatest  weight  to  sales  four,  five  and  six  because  of 
the  existence  of  irrigated  land.  R.T.  757,  786.  He  also 
said  that  the  Boswell  sale  five  was  an  economic  unit, 
i.e.,  capable  of  supporting  a  person  without  outside 
lands,  R.T.  767,  and  made  the  same  comment  as  to  the 
subject  property.  R.T.  766. 

Campbell  made  the  statement  that  a  buyer  would 
consider  that  by  simply  placing  a  well  on  the  Boswell 
property  it  would  become  equal  to  the  subject  prop- 
erty. R.T.  540.  Rhodes  stated  of  Boswell  that  it  was  a 
good  indicator  of  value  and  it  was  property  that 
would  be  considered  by  the  same  type  of  purchaser. 
R.T.  705. 

Campbell  described  the  Wolfe  to  Petty — ^govern- 
ment sale  six  as  comparable.  R.T.  458.  He  admitted 
that  there  was  a  strawberry  patch  under  irrigation, 
R.T.  460,  that  it  had  a  poorer  quality  range  than  the 
subject  property,  R.T.  461,  and  that  he  treated  the 
strawberry  patch  as  though  it  were  the  same  as  irri- 
gated pasture.  R.T.  462.  Rhodes  said  of  this  property 
(Petty)  that  a  purchaser  would  consider  it  along  with 
the  subject  property  as  having  some  irrigated  land 
and  some  dry  land.  R.T.  706.  He  stated  that  it  was  a 
'^good  indicator  of  value"  and  that  a  buyer  in  the 
market  would  consider  this  property  also  if  looking 
for  a  ranch  of  the  type  of  the  subject  property.  R.T. 
709. 
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Appendix  C 

INDEX  OF  EXHIBITS 


In  Evidence 

Defendant's  No. 

R.T. 

1 — Market  Data  Map 

65 

2 — Aerial  Map 

65 

3  thni  19 — Series  of  Photographs 

74 

20— Plat  of  Mallon  Ranch 

82 

21-22-23— Pages  from  Notes  of  Mr.  Campbell 

519 

24— Soil  Map 

563 

Government's  No. 

A — Photograph 

280 

B — Photograph 

280 

C — Aerial  Photo 

397 

D — Sales  Map 

394 

E  thru  H — Photographs 

394 

I— Soil  Map 

400 

J  thru  P — Photographs 

414 

Q  and  R — Photographs 

417 

S — Aerial  Map  of  Briggs  Property 

438 

T— Aerial  Photo 

440 

U — Aerial  Photo 

440 

V — Aerial  Photo 

446 

W— Aerial  Photo 

449 

X — Photo  of  Sutfin  Property 

454 

Y — Photo  of  Sutfin  Property 

454 

Z— Photo 

456 

AA — Aerial  Photo 

460 

BB— Photo 

460 

CC— Aerial  Photo 

468 

DD— Aerial  Photo 

594 

FF— Photo 

677 

GG  and  HH— Photos 

684 

n— Photos 

692 

JJ-KK-LL— Photos 

694 

MM  thru  UU— Photos 

703 

W-WW-XX— Photos 

707 

YY— Photos 

720 

ZZ— Letter 

855 
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OPINION  BELOW 


The  district  court  did  not  write  an  opinion.   Its 

1/ 

judgment  appears  at  pages  196-203  of  the  record. 

JURISDICTION 
The  district  court  had  jurisdiction  of  this  federal 
condemnation  action  under  28  U.S.C.  sec.  1358.  Final  judgment 


1/  Volume  1  will  be  designated  '"R,"  while  the  transcript  of 
evidence  will  be  designated  "Tr*" 
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was  filed  on  October  31,  1964  (R.  196).  Appellants'  timely 
motions  for  new  trial  and  to  amend  the  judgment  were  denied 
on  March  15,  1965  (R.  204,  214,  248).  On  Friday,  May  14,  1965, 
appellants  dated  a  notice  of  appeal,  which  was  marked  received 
and  filed  by  the  clerk  of  the  district  court  on  Monday,  May  17; 
1965  (R.  249).  For  reasons  discussed  at  pp.  11-15  of  this 
brief,  the  notice  of  appeal  was  not  timely  filed  and  this  courti 
lacks  jurisdiction  to  review  the  judgment  which  it  would  other* 
wise  have  under  28  U.S.C.  sees.  1291  and  2107  and  Rule  73(a), 
F.R.Civ.P. 

QUESTIONS  PRESENTED 

1.  Whether  this  Court  lacks  jurisdiction  because 
the  notice  of  appeal  was  untimely  filed. 

2.  Whether  certain  of  appellants'  sales  were  cor- 
rectly excluded. 

3.  Whether  the  Government's  Wilder-Boswell  and 
Wolfe -Petty  sales  were  proper  bases  for  the  value  opinions  of 
Campbell  and  Rhodes. 

4.  Whether  the  district  court  in  its  discretion 
soundly  limited  cross-examination  into  the  following  collat- 
eral matters: 
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i  a.  Membership  in  and  practice  of  the  American 

Institute  of  Real  Estate  Appraisers;  and 

b.  Compensation  of  government  witness  Rhodes 
for  his  appraisal  services. 

5.  Whether  inspection  of  appraisal  notes  not  con- 

ii  isulted  by  Rhodes  in  his  testimony  was  properly  withheld. 

1!  I         6.  Whether  the  rulings  on  the  striking  of  an  un- 

jresponsive  answer  of  rebuttal  witness  Snelson  and  on  the  in- 

I 
:  ^structions  were  correct. 

rl  STATUTE  AND  RULE  INVOLVED 

28  U.S.C.  sec.  2107  provides  in  pertinent  part: 

Except  as  otherwise  provided  in  this  sec- 
tion, no  appeal  shall  bring  any  judgment,  order 
or  decree  in  an  action,  suit  or  proceeding  of  a 
civil  nature  before  a  court  of  appeals  for  re- 
view unless  notice  of  appeal  is  filed,  within 
thirty  days  after  the  entry  of  such  judgment, 
order  or  decree. 

In  any  such  action,  suit  or  proceeding  in 
which  the  United  States  or  an  officer  or  agency 
thereof  is  a  party,  the  time  as  to  all  parties 
shall  be  sixty  days  from  such  entry. 


The  district  court  may  extend  the  time  for 
appeal  not  exceeding  thirty  days  from  the  ex- 
piration of  the  original  time  herein  prescribed, 
upon  a  showing  of  excusable  neglect  based  on 
failure  of  a  party  to  learn  of  the  entry  of  the 
judgment,  order  or  decree. 
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Rule  73,  F.R.Civ.P.,  Appeal  to  a  Court  of  Appeals 
prior  to  the  1966  amendments,  which  are  not  relevant  here, 
provided  in  pertinent  part: 

,  (a)  When  and  How  Taken.  When  an  appeal 

is  permitted  by  law  from  a  district  court  to 
a  court  of  appeals  the  time  within  which  an 
appeal  may  be  taken  shall  be  30  days  from  the 
entry  of  the  judgment  appealed  from  unless  a 
shorter  time  is  provided  by  law,  except  that 
in  any  action  in  which  the  United  States  or 
an  officer  or  agency  thereof  is  a  party  the 
time  as  to  all  parties  shall  be  60  days  from 
such  entry,  and  except  that  upon  a  showing  of 
excusable  neglect  based  on  a  failure  of  a  par- 
ty to  learn  of  the  entry  of  the  judgment  the 
district  court  in  any  action  may  extend  the 
time  for  appeal  not  exceeding  30  days  from 
the  expiration  of  the  original  time  herein 
prescribed.   The  running  of  the  time  for  ap- 
peal is  terminated  by  a  timely  motion  made 
pursuant  to  any  of  the  rules  hereinafter  enu- 
merated, and  the  full  time  for  appeal  fixed 
in  this  subdivision  commences  to  run  and  is 
to  be  computed  from  the  entry  of  any  of  the 
following  orders  made  upon  a  timely  motion 
under  such  rules:  granting  or  denying  a  mo- 
tion for  judgment  under  Rule  50  (b) ;  or  grant- 
ing or  denying  a  motion  under  Rule  52  (b)  to 
amend  or  make  additional  findings  of  fact, 
whether  or  not  an  alteration  of  the  judgment 
would  be  required  if  the  motion  is  granted; 
or  granting  or  denying  a  motion  under  Rule  59 
to  alter  or  amend  the  judgment;  or  denying  a 
motion  for  a  new  trial  under  Rule  59. 
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I  STATEMENT 

In  March  1960,   the  United  States  condemned  specified 

.nterests   In  approximately  3,595  acres,  which  Included  the  fee 

|:ltle  to  1,139  acres   (Tract  104)   owned  by  appellants,   for  use 

I 

|.n  the  Black  Butte  Dam  and  Reservoir  Project,    In  Tehama  and 

iJlenn  Counties,  California   (R.    1,   19;   Tr.   66).     A  declaration 

i)f  taking  was  filed  with  the  complaint. 

Improvements  of  Tract  104  Included  an  unoccupied 

panch  house,   a  cabin,    three  barns,    two  sheds,   a  storeroom, 

I 

{some   fencing,   and  water  pumps    (Tr.    68,   101,    156-159,   213,    221- 

|222,   393-395).      The  property  had  both  Irrigated  and  dry  pasture 

I 

land.   Its  historical  use  was  for  a  livestock  operation,  which 

i 

iall  valuation  witnesses  regarded  as  the  property's  highest  and 

I 

jbest  use    (Tr.    82,    165-166,    359,   428,   430,   675,   688).      Stoney 

I 

jCreek,  a  stream  which  eventually  emptied  Into  the  Sacramento 

River,  divided  the  property  Into  northern  and  southern  portions 

of  almost  equal  size;  the  stream  Itself  accounted  for  some  170 

acres  (Tr.  405,  420,  630).   On  the  southern  portion  cE  488  acres 

(Tr.  791),  90  acres,  which  had  no  feed  production  history,  could 

have  been  Irrigated  on  the  date  of  taking  by  a  sprinkler  system 
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I 


installed  in  1959  (Tr.  84,  107,  136,  407,  464);  while  on  the 
northern  portion,  77  acres  had  been  flood-irrigated  by  pump 
from  the  creek,  making  a  total  of  167  of  the  1,139  acres  whi 
had  an  irrigation  history  or  potential  (Tr.  84-85,  401-403, 
630-631) .  Lava  rock  cap  was  described  as  covering  some  200 
acres  on  the  buttes,  prominent  landmarks  on  the  property  (Tr.  , 
426-427,  629-630,  677,  714). 

The  valuation  testimony  ranged  as  follows  (Tr.  108,, 
205-207,  359,  463,  691): 

For  Appellants;  Valuation; 

James  D.  Mallon  (landowner)    $330,000 
Walter  H.  Michael  307,000 

Justin  E.  Smith  295,000 

For  the  Government; 

Bert  Campbell  $155,000 

Richard  M.  Rhodes  150,000  2/ 


2/  In  addition  to  sales  of  other  properties,  there  was  extern 

sive,  conflicting  testimony  concerning  animal  units  and 
carrying  capacity  of  Tract  104  as  well  as  the  sales  (Tr.  88- 
97,  109,  134-135,  147-149,  184,  191,  193,  208,  227-234,  402, 
428,  432,  434-435,  442,  444,  450-451,  462-465,  505,  525,  584, 
603-615,  616-664,  696,  751-756,  800-801,  813-816,  832-842); 
soil  analyses  and  comparisons  (Tr.  160,  164,  170-179,  182,  19 
222-225,  265,  395-400,  404,  406,  426-427,  447,  468,  527-528, 
603-615,  616-664,  813-816,  828);  and  usefulness  of  the  tract 
as  a  whole  including  difficulty  in  moving  livestock  across 
Stoney  Creek  from  one  portion  of  Tract  104  to  the  other  and 
use  of  adjoining  property  not  owned  for  such  access  purposes 
(Tr.  247,  329,  342,  348-352,  405-406,  428-430,  682-685,  788- 
789,  827,  845-847). 
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The  jury  verdict  was  in  the  amount  of  $155,000  (R. 
195;  Tr.  962).  Judgment  was  entered  thereon  (R.  196-203), 
and  appellants'  motions  for  new  trial,  to  vacate  the  verdict, 
and  to  amend  the  judgment  were  denied  (R.  248).  This  appeal 
followed  (R.  249).   To  avoid  repetition,  other  details  of  the 
proceedings  will  be  developed  in  the  Argument  section. 

SUMMARY  OF  ARGUMENT 
I 

Jurisdiction  of  this  appeal  is  lacking  because  the 
notice  of  appeal  was  not  timely  "filed."  On  the  last  possible 
day  for  filing  a  timely  notice  of  appeal,  appellants  "dated" 
a  notice  of  appeal  which  was  marked  "received"  and  "filed"  by 
the  district  court  clerk  three  days  later.   There  is  now  no 
showing  in  the  record  of  any  circumstance  which  would  change 
the  date  for  filing  a  timely  notice  of  appeal.   On  this  state 
of  the  record,  the  appeal  should  be  dismissed  for  lack  of 
jurisdiction. 

II 

Even  if  jurisdiction  were  not  lacking,  consideration 
of  the  merits  shows  that  the  judgment  below  should  be  affirmed. 
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IP 


fl 


A.  Comparable  sales  are  the  best  evidence  of  value. 
Whether  a  sale  is  comparable  is  a  matter  for  the  discretion  of 
the  trial  court.  Here,  the  district  court,  in  an  exercise  of 
its  discretion,  properly  excluded  prior  to  trial  certain  sales 
proposed  to  be  used  by  appellants  because  the  sales  were  eithe: 
remote  in  point  of  time  or  physically  dissimilar.   Th6  date  ofl 
taking  of  Tract  104  was  March  1960  and  one  of  appellants'  pro- 
posed sales  occurred  in  1954.  There  were  other  more  recent 
sales  regarded  by  the  valuation  witnesses  as  comparable.   Thre^ 
of  appellants'  proposed  sales  were  physically  dissimilar  in 
that  they  involved,  among  other  factors,  36,  40,  and  80  acreSj 
respectively,  whereas  Tract  104  consisted  of  1,139  acres.   No  , 
abuse  of  discretion  resulting  in  prejudice  is  shown  from  the  | 
district  court's  rulings. 

B.  The  Government's  Wilder -Boswe 11  and  Wolfe -Petty 
sales  were  admissible  as  one  of  the  bases  for  the  value  opin-  , 
ions  of  the  Government's  witnesses,  Campbell  and  Rhodes.   Thes 
sales  were  the  most  comparable  of  the  sales  in  evidence,  as  tc, 
time,  location,  use,  and  adaptability.   That  the  properties 
were  purchased  for  a  use  (potential  subdivision)  different  fr(,i 
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:he  highest  and  best  use  of  Tract  104  (ranching)  is  not  legal- 
ly disqualifying.  Each  seller  evidently  received  his  asking 
»rice  and  there  was  no  evidence  that  there  was  a  market  which 
.buld  have  paid  more.   Indeed,  sales  prices  of  properties  pur- 
hased  for  potential  subdivision  are  generally  higher  than 
|;hose  paid  for  ranching. 

C.  The  district  court's  miscellaneous  rulings  on 
|;he  extent  of  cross-examination,  rebuttal  testimony  and  in- 
true  tions  were  correct. 

f 

1.   The  district  court  validly  confined  cross - 

fxamination  intD  membership  and  practice  of  the  American  Insti- 
tute of  Real  Estate  Appraisers.  Membership  and  practice  were 
ollateral  subjects  and  "such  supervision  of  cross-examination, 
nd  its  curtailment  when  over -ex tensive,  lies  precisely  within 
he  discretion  granted  the  trial  court  in  such  matters."  Carl- 
trom  V.  United  States.  275  F.2d  802,  808  (C.A.  9,  1960). 
I  2,   Inquiry  into  the  compensation  of  government 

'itness  Rhodes  for  his  appraisal  services  was  also  properly 

estricted  for  three  independent  reasons.  First,  appellants 

I 

^ere  not  unduly  restricted.   The  fact  of  payment  was  permitted 


L 
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to  be  shown.   Second,  such  compensation  was  collateral  to 
the  issue  in  the  case,  the  amount  of  just  compensation  owing 
the  landowners  for  the  taking  of  Tract  104.  As  a  collateral 
matter,  the  extent  of  examination  into  it  was  addressed  to 
the  discretion  of  the  trial  judge.  Third,  admissibility  of 
evidence  is  governed  by  federal,  not  state,  law.  Since  the 

f 

issue  in  this  federal  condemnation  proceeding  is  just  compen*' 
sation  under  the  Fifth  Amendment,  the  California  statutory  lat 
of  evidence  is  not  applicable. 

3.  These  same  reasons  support  the  district 
court's  ruling  that  appellants  were  not  entitled  to  examine 
appraisal  notes  not  consulted  by  government  witness  Rhodes  in 
his  testimony.   In  addition,  the  rule  urged  by  appellants  is 
inappropriate  to  notes  of  mental  calculations  and  processes, 
such  as  an  appraisal  report.  Also  appellants  were  permitted 
to  examine  everything  referred  to  by  Rhodes  in  the  course  of 
his  testimony. 

4.  Appellants  misread  the  record  in  charging 
that  Snelson's  "opinion  testimony"  in  rebuttal  was  stricken 
and  that  they  were  prevented  from  rebutting  the  comparability 
of  two  sales  relied  upon  by  the  Government.   Only  a  single 
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sentence  was  stricken,  without  objection  or  further  action  by 

appellants.  The  answer  was  unresponsive  and  concerned  a 

matter  not  placed  in  issue  by  the  Government's  case.  Moreover, 

the  record  shows  that  appellants  explored  fully  with  Snelson 

his  opinion  as  to  the  comparability  of  the  sales. 

5.   The  rulings  on  the  instructions  were  well 

founded.   The  district  court  instructed  the  jury  that  comparable 

sales  were  the  best  evidence  of  value.  This  was  clearly 

correct,  as  was  the  instruction  to  assess  the  bases  of  an 

expert's  opinion  in  determining  the  weight  to  be  assigned  the 

opinion.  Objection  to  the  latter  was  withdrawn  by  appellants. 

Considered  together,  the  instructions  apprised  the 

jury  of  that  part  of  appellants'  proposed  instruction  which 

was  applicable  to  this  case.  The  district  court  was  not 

obliged  to  give  appellants'  proposed  instruction  literally. 

ARGUMENT 

I 

JURISDICTION  OF  THIS  APPEAL  IS  LACKING  BECAUSE 
THE  NOTICE  OF  APPEAL  WAS  NOT  TIMELY  FILED 

The  time  provision  in  28  U.S.C.  sec.  2107  and  Rule 

73(a),  f  .R.Civ.  P.  ,  supra,  pp.  3-4,  for  the  filing  of 

a  notice  of  appeal  from  a  district  court  judgment  to  a  court 
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of  appeals  is  mandatory  and  jurisdictional.   In  United  States  \ 
Moll tor.  337  F.2d  917,  920  (1964),  this  Court  said:   "It  is 
well  established  that  a  notice  of  appeal  must  be  timely  filed 
so  as  to  confer  jurisdiction  upon  this  Court  to  consider  such 
appeal.   [Citations  omitted.]  Molitor's  cross-appeal  [filed 
67  days  after  entry  of  judgment  and  seven  days  after  the  United 
States  filed  its  appeal]  must  be  and  is  hereby  dismissed  on 
the  ground  that  this  court  is  without  jurisdiction  to  entertain; 
it.  *  *  *"  An  affidavit,  stating  that  a  notice  of  appeal 
delivered  to  a  postal  clerk  on  the  last  possible  effective 
filing  day  (March  20,  1957)  for  transmission  and  delivery  to 
the  district  court  clerk  and  that  the  notice  could  and  should 
have  been  delivered  to  the  clerk  that  same  day,  was  rejected, 
in  Allen  V.  Schnuckle.  253  F.2d  195  (C.A.  9,  1958),  where  the 
notice  was  filed  March  21,  1957,  one  day  late.  This  Court 
noted  (at  196-197):   "The  affidavit  does  not  state,  nor  does 
it  otherwise  appear,  that  the  notice  was,  in  fact,  delivered 
to  or  received  by  the  clerk  on  March  20,  1957.  Delivery 
thereof  to  a  post  office  employee  did  not  constitute  a  filing." 
Accord,  Kahler-Ellis  Co.  v.  Ohio  Turnpike  Commission.  225  F.2d 
922  (C.A.  6,  1955);  Leieune  v.  Midwestern  Ins.  Co.  of  Oklahoma 
City,  Okla.,  197  F.2d  149-150  (C.A.  5,  1952);  but  see  Ward  v. 
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Atlantic  Coast  Line  R.  Co..  265  F.2d  75,  80-81  (C.A.  5,  1959), 

rev'd  on  other  grounds,  362  U.S.  396,  the  court  holding  the 

notice  was  timely  filed  where  the  notice  was  mailed  so  as  to 

reach  the  clerk  seasonably  and  was  in  fact  "received"  but 

3/ 
not  marked  "filed"  because  of  the  clerk *s  absence. 

In  the  case  at  bar,  appellants'  notice  of  appeal  was 
not  timely  filed.  Final  judgment  was  filed  on  October  31, 
1964  (R.  196).  Appellants'  motions  for  new  trial  and  to  amend 
the  judgment  were  dated  and  mailed  to  government  counsel  Novem- 
ber 10,  1964,  and  marked  "filed"  by  the  clerk  November  13, 
1964  (R.  204,  206,  213,  214,  218).  The  motions  were  thus  timely 
"served"  under  Rules  5(b)  and  59(b)  and  (e),  and  the  running 
of  the  time  for  appeal  terminated  pursuant  to  Rule  73(a).  The 
time  for  appeal  under  the  express  language  of  Rule  73(a)  commenc 


,  3/  See  also  Lord  v.  Helmandollar.  348  F.2d  780,  782  (C.A.  D.C. 

I  "   1965),  cert,  den.,  383  U.S.  928;  Thomas  v.  United  States. 

I  328  F.2d  607,  608  (C.A.  9,  1964);  Smith  v.  Stone,  308  F.2d  15,  1 

;  (C.A.  9,  1962);  Mondakota  Gas  Co.  v.  Montana -Dakota  Utilities 
Co.,  194  F.2d  705-706  (C.A.  9,  1952),  cert,  den.,  344  U.S. 

!  827;  Slater  v.  Peyser.  200  F.2d  360,  361  (C.A.  D.C.  1952); 
Shotkin  V.  Popenhager.  255  F.2d  100  (C.A.  5,  1958),  cert,  den., 
358  U.S.  855;  Gunther  v.  E.  I.  DuPont  De  Nemours  &  Co..  255  F.2c 

i  710,  715  (C.A.  4,  1958);  Raughlev  v.  Pennsylvania  R.  Co..  230 

I  F.2d  387,  389-390  (C.A.  3,  1956);  Howard  v.  Local  74.  Etc.. 

I  208  F.2d  930,  932-934  (C.A.  7,  1953);  Watson  v.  Providence 

'  Washington  Ins.  Co..  201  F.2d  736,  737  (C.A.  4,  1953);  Marten  v. 

i  Hess.  176  F.2d  834,  835  (C.A.  6,  1949). 
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to  run  from  the  denial  o£  the  motions  on  March  15,  1965  (R. 
248).  Sixty  days  thereafter,  on  the  last  possible  day  for 
filing  (Friday,  May  14,  1965),  appellants  "dated'*a  notice  of 
appeal  which  was  marked  "received"  and  "filed"  by  the  district 
court  clerk  on  Monday,  May  17,  1965  (R.  249).  There  is  now  no 
showing  in  the  record  of  any  other  action  by  appellants  which 
would  change  the  date  for  filing  a  timely  notice  of  appeal. 
Nor  is  there  record  indication  of  the  place  from  which  mailed 
(if  it  was  in  fact  mailed)  to  the  clerk  in  Sacramento,  Cali- 
fornia; the  date  it  could  reasonably  have  been  expected  to 
be  received,  filed,  etc.;  or  any  circumstance  which  would 
legally  excuse  the  late  filing  of  appellants'  notice  of  appeal, 
under  the  above  statute,  rules,  and  cases. 

Based  on  this  state  of  the  record,  this  Court  lacks 
jurisdiction  of  the  appeal  because  appellants*  notice  of  appeal 


4/  Three  recent  Supreme  Court  opinions  are  distinguishable: 

Wolf son  V.  Hankin,  376  U.S.  203  (1964);  Thompson  v.  I.N.S.. 
375  U.S.  384  (1964);  Harris  Lines  v.  Cherry  Meat  Packers,  371 
U.S.  215  (1962).   In  each,  there  was  some  substantial  equity 
in  favor  of  the  appellant,  such  as  misplaced  reliance  on  action 
by  the  trial  court  or  adversary  at  a  time  when  a  timely  notice 
of  appeal  could  have  been  filed  -  as  discussed  in  Lord  v. 
Helmandollar.  348  F.2d  780,  782,  note  3  (C.A.  D.C.  1965), 
cert,  den.,  383  U.S.  928. 
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was  not  timely  "filed"  on  or  before  Friday,  May  14,  1963.  The 
appeal  should  therefore  be  dismissed.  We  turn  now  to  the 
merits  of  the  case  and  show  that,  even  if  jurisdiction  were 
not  lacking,  the  judgment  below  should  be  affirmed. 

II 
ON  THE  MERITS,  NO  ERROR  OF  LAW  WAS  COMMITTED 
A.   Certain  of  Appellants'  Sales  Were  Properly 
Excluded  in  the  Exercise  of  the  District  Court's  Discretion, — 
Recent  sales  of  comparable  lands  in  the  vicinity  of  the  prop- 
erty taken  are  the  best  evidence  of  value.  Whether  such 
transactions  are  "comparable"  can  raise  preliminary  questions 
of  the  sales'  nearness  in  time  to  the  date  of  taking,  geographj 
proximity,  and  similarity  in  location  and  in  adaptability. 
United  States  v.  Whitehurst.  337  F.2d  765,  775  (C.A.  4,  1964), 
and  cases  cited  there;  United  States  v.  Feathers ton.  325  F.2d 
539,  542  (C.A.  10,  1963);  Bailev  v.  United  States.  325  F.2d 
571,  572  (C.A.  1,  1963).   Such  questions  are  of  course  addr«ss( 
to  the  discretion  of  the  trial  judge.   "Whether  or  not  a  sale 
constitutes  a  'comparable  sale'  so  as  to  constitute  evidence 
of  value  is  within  the  sound  discretion  of  the  trial  court. 
Fairfield  Gardens.  Inc..  supra  [306  F.2d  167  (C.A.  9,  1962)]; 


-  16  - 
Bailev  v.  United  States.  1  Cir.,  325  F.2d  571  [1963]."  Unite 


States  V.  Eden  Memorial  Park  Association.  350  F.2d  933,  935 

5/ 
(C.A.  9,  1965). 


I 


Here,  prior  to  trial  appellants  urged  a  pretrial 
procedure  for  simultaneous  "disclosure  of  sales  to  be  relied 
upon,"  objections,  and  hearing  on  objections  "immediately  upon 
the  comDnencement  of  trial"  (R.  178-179).  Over  government 
objection,  District  Judge  Thomas  J.  MacBride*s  pretrial 
order  directed  such  a  procedure  and  recited  that  sales 
occurring  after  the  date  of  taking  would  be  presumptively 
inadmissible,  but  rebuttably  so  (R.  182->184).  The  parties 
exchanged  such  lists  of  sales  on  September  30,  1964,  and  filed 
objections  (R.  185-192). 

The  Government's  objections  to  three  of  appellants' 
proposed  sales  (involving  36,  40  and  80  acres,  respectively, 
used  for  farming  and  not  for  livestock  operations)  were 
founded  primarily  on  their  not  being  physically  comparable 


5/  See  also  United  States  v.  Block.  160  F.2d  604,  607  (C.A,  9i 
1947);  Javson  v.  United  States.  294  F.2d  808,  810  (C.A.  5,, 
1961);  United  States  v.  63.04  Acres  at  Lido  Beach.  245  F.2d 
140,  144  (C.A.  2,  1957);  Ramming  Real  Estate  Co.  v.  United 
States.  122  F.2d  892,  894  (C.A.  8,  1941). 
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-o  Tract  104  which  consisted  of  1,139  acres  (R.  192;  Tr. 

r 

58-59).  Senior  District  Judge  Chase  A.  Clark,  presiding  at 

the  valuation  trial  by  designation,  excluded  those  three 

6/ 
sales;     permitted  use  of  one  of  appellants*  sales  of  only 

360  acres  which  occurred  after  the  taking;  permitted  use  of 

appellants'  sale  35  to  45  surface  miles  away  from  Tract 

104;    and  ruled  that  sales  five  or  more  years  prior  to  the 


6/  Appellants  suggest  that  these  sales  should  have  been  ad- 
mitted because  "these  were  sales  of  irrigated  land"  and 
some  167  acres  of  Tract  104  were  irrigated  (Br.  15).  Admis- 
sion was  not  mandatory  for  that  reason.  Tract  104  was  taken 
as  an  entirety.   Property  taken  is  to  be  valued  as  a  whole  and 
its  constituent  parts  considered  only  in  the  light  of  how  they 
enhance  the  value  of  the  whole.   In  other  words,  different 
;  elements  of  a  tract  are  not  to  be  separately  valued  and  added 
' together.  United  States  v.  Certain  Parcels  of  Land  in  Rapides 
Parish.  La..  149  F.2d  81,  82  (C.A.  5,  1945);  Morton  Butler 
Timber  Co.  v.  United  States.  91  F.2d  884,  888  (C.A.  6,  1937); 
United  States  v.  Mever.  113  F.2d  387,  397  (C.A.  7,  1940),  cert, 
den.,  311  U.S.  706;  United  States  v.  Jaramillo.  190  F.2d  300, 
302  (C.A.  10,  1951).  "If  we  attempt  to  cut  a  condemnation  pro- 
ceeding into  slices,  it  bleeds."  Phillips  v.  United  States, 
243  F.2d  1,  2  (C.A.  9,  1957). 

7/  Appellants  are  thus  in  no  position  to  censure  admission  of 

two  government  sales  some  20  miles  distant  from  Tract  104 
as  not  being  "nearby  sales"  in  the  "immediate  vicinity" 
(Br.  13,  15,  26). 
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date  of  taking  would  not  be  admissible  (Tr.  36,  38-62,  64). 
This  ruling  resulted  in  exclusion  of  oiie  sale  listed  by  each 
of  the  parties  and  accorded  with  appellants'  own  objection 
to  a  government -proposed  sale  occurring  seven  years  prior  to 
the  taking,  appellants  stating:  "It's  somewhat  remote  in 
time.  I  think  the  sale  was  back  in  '33,  which  is  some  eleve 
years  ago,"  i.e.,  eleven  years  from  trial  time  (Tr.  46-47, 
30). 

After  the  district  court  announced  his  ruling  on 
appellants'  objection  to  the  Government's  proposed  sale 
based  on  remoteness  of  time,  appellants  offered  to  withdraw 
their  objection  if  it  meant  excluding  their  proposed  1934 
sale  (Tr.  30,  32),  admitting  "that  it  is  primarily  a  matter 
of  discretion  for  the  court  depending  on  the  circumstances" 
(Tr.  31).  The  district  court  said  it  would  permit  authoriti 
to  be  submitted  relative  to  the  five-year  sale  ruling  and  wovl 


8/  Appellants  criticize  this  ruling  as  to  the  time  element  || 
for  admissibility  of  one  of  their  eight  proposed  sales   ■ 
as  an  "arbitrary"  exercise  of  discretion  (Br.  13,  13). 
While  they  assert  that  they  were  unfairly  restrained  in  pre- 
senting their  case  (Br.  11-18),  appellants  do  not  so  charactri 
exercise  of  the  same  discretion  on  the  same  element  which 
benefited  them  and  resulted  in  the  admission  of  their  sale 
subsequent  to  the  taking.  The  assertion  is  without  record 
foundation. 
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permit  raising  the  question  again  (Tr.  55,  63).  Appellants' 
objections  to  other  of  the  Government's  proposed  sales  were 
"overruled  without  prejudice,  and  I'll  reconsider  it  at  the 
time  it  goes  on"  (Tr.  57,  62).  After  recess  and  before  the 
presentation  of  testimony  to  the  jury,  appellants'  counsel 
not  having  submitted  authorities  because  "It  was  not  my 
understanding  that  we  were  required  to  submit  them  within 
that  time"  (Tr.  197),  the  district  court  ruled  "that  com- 
parable sales  must  be  within  five  years  of  the  date  of 
taking  *  *  *"  (Tr.  64,  196-200). 

Under  these  rulings,  witnesses  for  each  party  were 
permitted  to  testify  to  sales  within  five  years  of  the  taking 
which  they  regarded  as  comparable.  Although  there  were  such 
sales,  Mallon  relied  upon  only  two  (Tr.  100,  102,  109)  and 
Smith  cited  none. 

It  is  manifest  that  the  trial  court  was  exercising 
its  discretion  as  to  the  sales  tendered  by  both  parties  on 
the  question  of  comparability,  based  on  factors  of  remoteness 
in  time  and  of  physical  dissimilarity.   Both  parties'  ob- 
jections and  arguments  raised  such  questions  which  were  re- 
solved by  the  court,  the  resolution  applying  equally  to  each. 

On  this  record,  no  abuse  of  discretion  resulting  in  prejudice 
is  shown. 
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B.   The  Government's  Wilder -Bo swell  and  Wolfe- 
Petty  Sales  Were  Proper  Bases  for  the  Value  Opinions  of 
Campbell  and  Rhodes*— The  Government's  witnesses  CiUBpbell 
and  Rhodes  regarded  the  Wilder-Boswell  and  Wolfe-Petty 
sales  as  being  most  comparable  to  Tract  104,  but  each 
testified  to  other  sales  and  relied  upon  them  (Tr. 
436-469,  691-724).  These  two  sales  were  some  20  miles 
from  Tract  104  and  adjacent  to  each  other.   Campbell 
described  the  1959  Wilder-Boswell  sale  as  involving 
$133,000  and  1,142  acres  of  ranch  property  bisected 
by  a  creek  which  did  not  flow  year-round  and  of 
which  80  acres  were  irrigated  (Tr.  455-457);  he 
regarded  this  sale  as  "the  most  comparable  as  to  size 
and  use"  (Tr.  458).   Campbell  then  testified  to  the 
1960  Wolfe-Petty  sale  as  involving  ranch  property, 
$96,000,  960  acres  of  which  135  were  irrigated,  and  a 
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creek  (Tr,  458-462).  These  two  sales  were  similarly  relied 

9/ 
upon  by  Rhodes  (Tr.  701-712). 


9/  Reliance  on  these  sales  by  Campbell  and  Rhodes  is  to  be 

contrasted  to  the  bases  of  appellants'  valuation  wit- 
nesses. Michael  complained  (Tr.  156):   '**  *  *  I  haven't 
found  one  piece  of  property  that  completely  compared  with 
the  subject  property."  Nevertheless,  he  testified  to  the 
following  sales  (Tr.  181-195,  200-205,  291); 

Prine-Arnett  (1959;  4,189  acres;  $300,000; 

seasonal  livestock  operation;  not 

in  the  butte  area) ; 
Ball-Briggs   (1958;  5,100  acres;  $285,000; 

seasonal  livestock  operation;  not 

in  the  butte  area) ; 
Michael-Newby  (1960;  320  acres;  $64,000;  only 

sale  with  irrigated  land) ;  and 
Gaskin-Fox   (1956;  506  acres;  $65,000;  30 

air  miles  or  35  to  45  surface 

miles  away). 

Smith  answered,  "No,  sir"  when  asked  if  he  had  an^  "sales 
that  you  can  present  to  the  jury  in  this  Court  upon  which 
you  can  rely;"  and  answered,  "You're  correct,"  when  asked 
whether  "you  refer  to  no  particular  sales,  you  refer  to  no 
breakdown  of  the  property,  you  refer  to  no  carrying  capacity, 
you  refer  to  no  historical  operation,  and  you  refer  to  no 
specifics  other  than  your  opinion  of  market  value  *  *  *" 
(Tr.  365,  373).  Mallon  referred  to  the  Prine-Arnett  and 
Ball-Briggs  sales  (Tr.  100,  102,  109),  but  said  that  "there 
were  no  close  sales  in  the  area  around  where  we  were  within 
a  few  miles"  (Tr.  99)  and  that  "there  were  no  other  prop- 
erties that  I  would  consider  even  comparable  *  *  *"  (Tr. 
108) . 

Comparable  sales  as  indicated  above  are  the  best 
indicia  of  market  value. 
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These  tvo  sales  were  objected  to  by  appellants 
prior  to  trial,  on  the  grounds  that  they  were  physically 
dissimilar,  too  remote  in  distance,  and  in  a  different 
watershed  subject  to  different  economic  and  climatic  con- 
ditions (R.  190).  At  the  hearing  prior  to  trial,  appellants 
added  that  both  had  been  purchased  for  subdivision  purposes 
(Tr.  48,  61-62).  Appellants'  objection  to  these  sales  was 
"overruled  without  prejudice,  and  I'll  reconsider  it  at  the  ^ 
time  it  goes  on"  (Tr.  57).  The  district  court  further 
specified  that  its  "rulings  will  be  made  without  prejudice 
to  raising  the  question  again"  (Tr.  62). 

Appellants  did  not  renew  their  objections  to  these 
sales  during  the  trial,  nor  move  to  strike  Campbell's 
and  Rhodes'  value  opinions  because  they  rested  on  these 
sales.  Rather,  appellants'  tack  was  to  attempt  to  show  by 
cross-examination  and  by  rebuttal  testimony  that  the  sales  wf 
not  "comparable."  To  this  end,  lengthy  and  complete  cross- 
examination  and  rebuttal  were  permitted  (Tr.  494-497,  529-551 
567-571,  746-778,  786-800,  811-812,  820-823,  860-863,  868-87! 
868  second  series  of  pages  -  882).  For  example,  appellants 
on  rebuttal  called  purchasers  involved  in  the  Wilder-Boswell 
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and  Wolfe-Petty  sales.   They  testified  that  they  had  purchased 
the  properties  for  subdivision  purposes  (Tr.  820-822,  860- 
863).  On  cross-examination  the  purchaser  in  the  first  sale 
admitted  that  after  the  sale  the  property  continued  to  be  used 
for  a  livestock  operation  and  that  subdivision  plans  had  not 
yet  materialized  (Tr.  824).  The  purchaser  in  the  second 
sale  answered  "No"  when  asked  "because  you  bought  it  for 
potential  subdivision,  sir,  do  you  think  you  paid  less  than 
the  market  value  for  it"  (Tr.  864). 

The  gravamen  of  appellants'  argument  on  appeal  is 
that  property  purchased  for  a  use  different  from  the  admitted 
highest  and  best  use  of  the  property  taken  cannot  as  a  matter 
of  law  qualify  as  a  "comparable  sale"  (Br.  18-27).  We  know 
of  no  such  rule  and  submit  that  in  this  case  error  cannot  be 
validly  predicated  on  the  admission  of  these  sales:   In 
United  States  v.  Whitehurst ,  337  F.2d  765  (C.A.  4,  1964),  five 
of  the  ten  sales  relied  upon  by  the  government  appraiser  did 
not  contain  mineral  deposits.  The  property  taken  there  did. 
The  court  said  (at  775):   "Possibly  the  Commission  was 
laboring  under  the  impression  that  these  sales  were  not  com- 
parable because  the  lands  were  sold  as  farm  land  and  not  as 

borrow  pits.   If  so,  it  was  grossly  mistaken."  It  then 
declared  (at  775): 
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Real  property  may  be  unique  and  the  com- 
parable sales  too  few  to  establish  a  con- 
clusive market  price,  "[b]ut  that  does 
not  put  out  of  hand  the -bearing  which  the 
scattered  sales  may  have  on  what  an  or- 
dinary purchaser  would  have  paid  for  the 
claimant's  property."  United  States  v. 
Toronto,  Hamilton  &  Buffalo  Nav.  Co., 
338  U.S.  396,  402,  70  S.Ct.  217,  221 
(1949).   10/ 

The  record  here  demonstrates  that  the  two  sales  were  patently 
the  most  comparable  in  the  testimony.  Also  their  comparabili 


10/  Union  Electric  Co.  v.  Jones,  356  S.W.2d  857  (Mo.  S.Ct. 

1962),  selectively  quoted  by  appellants  (Br.  25-26), 
actually  subverts  appellants'  suggestion.   The  court  there 
stated  the  rule  (at  862)  that  "The  admissibility  of  such 
evidence  depends  upon  the  nearness  of  the  sale  in  point 
of  time  and  the  proximity  of  the  property,  of  the  similarity 
in  location,  and  in  the  use  to  which  the  property  is  adaptabl' 
and  approved  rejection  of  the  Sutterfield  sale  because  "there 
was  no  showing  that  appellants'  land  was  adaptable  for  mining 
yet  the  Sutterfield  land  was  sold  for  mining  purposes." 
Here,  the  two  sales  were  shown  to  be  "adaptable"  for  live- 
stock operations.  There  might  be  some  substance  to 
appellants'  argument  in  a  case  where  the  properties  involved 
in  the  sales  were  purchased  for  a  lower  economic  purpose 
than  the  property  taken  or  where  the  other  properties'  use 
at  the  time  of  purchase  was  different  from  that  of  the 
property  taken.   But  that  is  not  appellants'  case  and 
record. 
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was  a  matter  for  the  discretion  of  the  district  court.  See 

W 
authorities,  supra ,  pp.  15-16,  and  note  5. 

Further,  appellants  failed  to  renew  their  objections 

to  the  sales  and  reliance  thereon  by  the  government  appraisers. 

Appellants,  evidently  having  decided  to  take  the  matter  to 

the  jury,  were  accorded  full  right  of  cross-examination  and 

rebuttal  to  discredit  reliance  on  the  two  sales  and  can  now 

show  no  prejudice  with  regard  thereto.  The  jury  was  apparently 

impressed  that  appellants*  own  rebuttal  witnesses  admitted 

that  the  properties  were  ranch  properties  both  at  the  time 

of  and  after  the  purchases,  and  that  subdivision  plans  had 

not  been  realized.  The  jury  may  and  should  have  been 

similarly  impressed  with  one  purchaser's  feeling  that,  though 

the  property  was  purchased  for  a  different  use,  market  value 

had  been  paid.  Finally,  there  is  no  record  showing  that 

sales  prices  of  properties  purchased  for  potential  subdivision 

were  less  than  those  paid  for  ranching.  While  this  record 

does  not  so  show,  just  the  opposite  is  generally  true,  and, 

arguably,  appellants  were  benefited  by  such  sales. 


11/  United  States  v.  Michoud  Industrial  Facilities.  322  F.2d 
698  (C.A.  5,  1963),  relied  upon  by  appellants  (Br.  23-25, 
27),  is  not  to  the  contrary.  The  sales  there  were  suspect  be- 
cause the  record  showed  reliance  on  sales  "which  neither  by 

location  nor  quantity  of  land  involved  or  other  characteristics 
bear  any  resemblance  to  each  other  in  the  market.   322  F.2d  at 
706.  That  describes  most  of  appellants'  market  data,  not  the 
two  sales  under  discussion. 
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Just  as  such  sales  were  admissible  in  United  States  v. 
Whitehurst.  337  F.2d  765,  775  (C,A.  4,  1964),  because  "All 
the  indicia  of  an  arm's  length  transaction  were  present," 
each  seller  "evidently  received  his  asking  price  and  there 
is  no  evidence  that  there  was  a  market  which  would  have  paid 
him  more,"  so,  here,  the  two  sales  were  admissible  as  one  of 
the  bases  for  Campbell's  and  Rhodes'  value  opinions. 

C.   The  District  Court's  Miscellaneous  Rulings  on 
the  Extent  of  Cross -Examination.  Rebuttal  Testimony  and  In-     __ 
structions  Were  Correct. --1.   Cross-Examination  into  Membership  i 
and  Practice  of  the  American  Institute  of  Real  Estate 
Appraisers  was  Validly  Confined.  As  a  general  rule,  the  trial 
court  possesses  vast  discretionary  control  over  the  extent 
of  cross-examination,  the  degree  of  control  dependent  on  particula 
subjects  and  circumstances.  Even  where  the  subject  is  evidence 
directly  related  to  value,  such  as  the  condition  of  the  prop- 
erty, the  trial  court  has  wide  discretion  in  limiting  the 
scope  of  cross-examination.   United  States  v.  Block,  160  F.2d 
604,  607  (C,A.  9,  1947);  Stephens  v.  United  States.  235  F.2d 
467,  471  (C.A.  5,  1956);  Foster  v.  United  States.  145  F.2d  873 
875  (C.A,  8,  1944);  Ramming  Real  Estate  Co.  v.  United  States. 
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122  F.2d  892,  894-895  (C.A.  8,  1941).  And  while  generally 
cross-examination  for  impeachment  purposes  is  not  limited 
to  the  scope  of  the  direct  examination,  the  trial  court's 
discretion  also  extends  to  restriction  of  cross-examination 

for  such  purposes,  as  declared  in  Carls trom  v.  United  States « 

i 

'275  F.2d  802,  808  (C.A.  9,  1960): 

Appellants  next  sought  to  impeach  the 
credibility  of  the  witness  Hallock*s  testi- 
mony by  showing  that  some  of  the  repairs  he 
had  suggested  as  "necessary"  as  of  May  1, 
1933,  had  not  in  fact  been  made  down  to 
the  time  of  trial.  Appellants  proved  this 
fact,  and  developed  many  others  on  cross- 
examination.  Finally  the  court  called  a 
halt,  pointing  out  that  whether  or  not 
repairs  were  made,  the  property  could  still 
be  used,  and  that  "this  question  of  usefulness 
is  a  matter  of  degree."  We  think  such 
supervision  of  cross-examination,  and  its 
curtailment  when  over-extensive,  lies  pre- 
cisely within  the  discretion  granted  the 
trial  court  in  such  matters. 

Appellants  cite  no  cases  wherein  such 
action  by  the  court  has  been  deemed  error, 
and  we  think  for  good  reason.  United  States  v. 
Block,  9  Cir.,  1947,  160  F.2d  604,  607.   12/ 

Here,  on  direct  examination,  government  appraisal 

witness  Campbell's  qualifications  were  established  (Tr.  374-385) 


12/  Similarly,  appellants  produce  no  such  authorities  (Br.  37- 
38). 
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It  was  developed  that  he  is  a  member  of  the  American  InstltUi 
of  Real  Estate  Appraisers  (Tr.  379).  He  related  the  Insti- 
tute's qualifications  for  membership,  functions,  publicatioi^ 
and  educational  endeavors,  and  stated  without  objection  tha^ 
when  Institute  members  testify  in  court  and  there  is  a  sub- • 
stantial  difference  in  their  valuation  testimony,  each  must; 
submit  his  appraisal  to  the  Institute  for  review  and  disposj 
tion  (Tr.  380-384).  When  asked  bv  government  counsel,  "Unle 
you  are  a  member  of  the  Institute,  then  there  is  really  no 
governing  control  over  a  man  who  merely  calls  himself  an 
appraiser,  is  that  correct?"  (Tr,  385),  Campbell  did  not 
agree,  contrary  to  appellants'  version  of  the  transcript  (Bl 
33-34,  36),  but  said,  "Well,  there  are  other  organizations  1 
might  belong  to  that  would  have  ethics  that  would  tend  to 
govern  him.  As  I  say,  the  American  Institute  is  most  strici 
in  governing  their  members"  (Tr.  385).  This  was  the  extent 
of  reference  to  the  matter  on  direct  examination. 


-  29  - 
Oa  cross-examination,  inquiry  was  made  into 
Campbell's  appraisal  qualifications  and  experience,  employ- 
ment and  compensation  for  appraisals  for  the  Black  Butte 
Project,  employment  in  other  cases  by  both  condemnors  and 
condemnees,  testimony  in  court  against  the  United  States  in 
only  one  case,  and  appraisal  teaching  experience  (Tr.  470- 
479).  Appellants  then  began  questioning  on  the  Institute's 
requirement  that  members  submit  their  appraisals  for  review 
where  there  is  a  substantial  difference  in  their  valuation 
testimony  (Tr.  480-481).  Appellants  developed  that  appraisals 
often  vary,  regardless  of  the  appraisers'  membership  in 
organizations;  and  that  Campbell  has  submitted  appraisals  to 
the  Institute  three  or  four  times,  once  involving  a  tract 
in  this  project  (Tr.  482-483).  Mentioning  a  specific 
tract  and  difference  in  amount  of  money,  appellants  wanted  to 
know  whether  "you  and  an  appraiser  on  the  Lampley  property 
differe  [sic]  by  over  $100,000"  (Tr.  483).   The  Government 
objected  to  broaching  this  subject  in  the  presence  of  the  jury, 
explaining  that  reports  had  been  made,  that  that  case  "is 
now  presently  on  appeal,"  and  that  the  appraisers'  valuation 
difference  in  the  Lampley  case  is  completely  improper  and 
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Immaterial  in  this  case  where  the  property  and  appraisers     , 
are  different  (Tr.  484).  The  court  agreed  (Tr.  484):   '"We'r^ 
not  going  to  try  any  other  condemnation  suits.  We've  got 
our  hands  full  with  this.   The  objection  will  be  sustained." 
Appellants  said,  "I  did  wish  to  ask  the  witness  about  the 
amount  of  disparity.   I  don't  care  about  any  other  detail 
on  it"  (Tr.  484).  The  Government  asked  for,  and  received, 
permission  to  determine  whether  that  matter  had  been 
reported  to  the  Institute  and  whether  the  Institute  was  re-  i 
serving  action  until  it  is  resolved  by  the  courts,  the 
court  having  cautioned:   "Well,  if  you  ask  him,  chances  are 
you'll  be  opening  the  gate  here.  But  you  go  ahead  if  you 
want  to"  (Tr.  485). 

Upon  resumption  of  cross-examination,  appellants 
asked  Campbell  "whether  your  figure  was  $108,000  and  the 
other  gentleman's  figure  was  $220,000,"  to  which  the  Govern- 
ment again  objected  (Tr.  486).  Appellants  believed  the 
Government  "has  opened  the  door  as  your  Honor  suggested  might 
be  the  situation"  (Tr.  486).  The  court  stated  (Tr.  486,  487): 
"Well,  I  think  I'll  close  the  door  on  this  question.   I  don't 
its  proper"  and  "I  won't  open  the  trial  of  some  other  case. 
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I  think  the  Court  and  Jury  and  lawyers  have  their  hands 
full  with  this  one." 

Subsequently,  out  of  the  presence  of  the  jury 
(Tr.  558),  appellants  made  an  offer  of  proof  concerning  "an 
incident  where  he  [Campbell]  was  an  appraiser  for  the 
Division  of  Highways  of  the  State  of  California,  and  while 
in  the  course  of  testimony  made  an  offer  to  purchase  prop- 
erty which  was  a  remainder  on  the  partial  taking,  a  matter 
which  had  come  up  in  a  previous  or  several  previous  trials" 
(Tr.  559).  Appellants  here  said  that  Campbell  had  made 
an  offer  in  open  court  in  that  State  case  to  purchase  the 
remainder,  to  "create  some  evidence  in  the  case,"  and  that 
the  Institute,  to  which  the  incident  had  been  reported,  "had 
absolved  the  witness  of  any  criticism"  (Tr.  560;  Br.  37). 
The  court  declined  to  have  cross-examination  on  this  subject, 
on  grounds  that  it  would  "start  another  trial  *  *  *"  and 
"We'd  have  to  bring  all  that  evidence  in  *  *  *"  (Tr.  560- 
561).  A  colloquy  between  government  counsel  and  the  court 
followed  (Tr.  561): 

MR.  RENDA:   If  your  Honor  please,  so 
that  the  record  is  clear,  as  Mr.  Blade  has 
begun  the  trouble  of  making  an  offer  of 
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proof,  I  think  the  recortl  should  reflect  that 
this  matter  was  initially  brought  up  in  an- 
other matter  tried  by  another  attorney  be- 
fore Judge  Carter,  in  which  I  was  the  at- 
torney for  the  government,  and  that  Mr.  Blade 
has  the  transcript  of  that  proceeding.  And 
Judge  Carter  at  the  time  allowed  it  because 
neither  myself  nor  Mr.  Campbell  knew  what 
the  testimony  was  going  to  be  or  the  ques- 
tions being  asked. 

However,  after  it  was  asked.  Judge 
Carter  did  state  that  he  felt  this  was 
opening  up  an  entire  matter,  and  if  he  had 
known  the  direction,  he  would  not  have  al- 
lowed it.   Now,  subsequently  in  the  case 
that  your  Honor  tried,  Cass  Hamilton  in 
this  district  — 

THE  COURT:   I  remember  that. 

MR.  RENDA:   this  matter  was  brought  up 
and  was  completely  gone  into  in  the  court's 
presence,  so  your  Honor  was  well  aware  of 
the  circumstances,  when  you  made  the  ruling 
prior  to  this  offer  of  proof. 

The  subject  of  Institute  membership  and  the  procedui 

for  reporting  differences  in  members*  valuation  testimony 

was  not  raised  by  the  Government  in  the  direct  examination 

of  its  other  appraisal  witness,  Rhodes.   In  the  course  of 

relating  his  qualifications  and  experience  as  an  appraiser, 

Rhodes  merely  stated  that  he  was  a  member  of  the  Institute 

(Tr.  671-672).   On  cross-examination  of  Rhodes,  however, 
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lit  was  appellants  who  broached  the  subject,  again  over 

Government  objection,  and  the  court  adhered  to  its  prior 

13/ 
ruling  (Tr.  732-735). 

The  trial  court  was  clearly  correct  in  limiting 

cross-examination  on  this  collateral  subject,  observing  that 

further  inquiry  would  prolong  this  trial  (especially  where 

the  trial  court  was  familiar  with  the  subject  from  a  previous 

trial  and  where  apprised  that  the  matter  involved  in  part 

other  judicial  proceedings,  not  all  then  resolved),  and 

that  inquiry  would  "start  another  trial  *  *  *"  (Tr.  560- 

561).   If  Institute  membership  and  practice  were  an  issue 

in  the  case,  it  plainly  was  remote  and  was  created  in  large 

measure  by  appellants.  As  in  Carlstrom  (275  F.2d  at  808), 

"such  supervision  of  cross-examination,  and  its  curtailment 

when  over-extensive,  lies  precisely  within  the  discretion 

granted  the  trial  court  in  such  matters."  No  abuse  of 

discretion  and  no  prejudice  are  shown,  we  submit,  as  to  a 

necessity  vital  to  the  jury  in  weighing  the  opinions  of  the 

witnesses. 


13/  There  is  thus  no  substance  to  appellants'  charge  that  "the 

Government  deliberately  created  an  issue  concerning  the 
responsibility  of  expert  witnesses  *  *  *"  and,  as  previously 
noted,  p.  28,  appellants  misquote  the  record  in  attributing 
a  Statement"  to  government  counsel  concerning  Institute  super- 
vision of  its  members  (Br.  33-34,  36;  Tr.  385). 
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2.   Inquiry  into  the  Compensation  of  Government 
Witness  Rhodes  for  His  Appraisal  Services  Was  Properly 
Restricted.  The  district  court's  ruling  as  to  appellants' 
attempted  inquiry  into  the  compensation  actually  paid  govern-  I 
ment  witness  Rhodes  for  his  appraisal  services,  was  not       % 
erroneous  for  three  independent  reasons.   First,  appellants 
were  not  unduly  restricted  concerning  this  matter.  '%. 

Specifically,  appellants  were  permitted  to  establish  on       | 
cross-examination  of  the  witness  the  fact  that  the  witness 
was  being  paid  (Tr.  732,  785).   In  fact,  the  government 
stated  in  the  presence  of  the  jury  that  it  would  stipulate 
that  its  witnesses  were  being  paid  (Tr.  732,  782-783).  The 
Government,  did,  however,  object  to  further  inquiry  concerning 
the  precise  amount  of  compensation  as  not  being  material  or 
relevant  (Tr.  732,  782-783).  The  district  court  agreed, 
saying,  "I  think  he  can  testify  he's  being  paid  for  his       ! 
services,  and  that's  as  far  as  you  should  go"  and  "Well  he's 
testified  that  he's  paid,  and  I  think  that  is  all  that  is 
necessary"  (Tr.  732,  785).   If  the  compensation  of  the 
witness  were  necessary  to  indicate  "motive,  bias  or  interest" 
under  the  rule  contended  for  by  appellants  (Br.  38),  the  answer 


I 
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Is  that  the  fact  of  compensation  was  permitted  to  be  shown, 
and  it  was  unnecessary  to  go  beyond  that  fact  into  a  purely 
collateral  matter  and  inquire  into  the  amount  of  compen- 
sation, to  accomplish  appellants'  stated  purpose. 

Second,  the  ambit  of  examination  into  collateral 
issues  is  addressed  to  the  sound  discretion  of  the  trial 
judge,  as  appellants'  own  authority  acknowledges  (Br.  41). 

United  States  v.  25.406  Acres  in  Arlington  County.  Va..  172 

14/ 
F.2d  990,  995  (C.A.  4,  1949),  cert,  den.,  337  U.S.  931. 

The  issue  in  this  case  was  the  amount  of  just  compensation 

owing  the  landowners  for  the  taking  of  Tract  104  —  not  the 

amount  paid  the  appraisal  witness  for  his  services. 

McCandless  v.  United  States.  298  U.S.  342,  348  (1936).   It 

was  sound  discretion  here,  we  believe,  to  "eliminate 

proof  of  collateral  issues  which  would  tend  to  obscure  the 

real  issue,  namely,  the  value  of  the  property."  Hi eke v  v. 

United  States.  208  F. 2d  269,  277  (C.A.  3,  1953),  cert,  den.. 


14/  See  Independent  Iron  Works.  Inc.  v.  United  States  Steel 

Corp..  322  F.2d  656,  670  (C.A.  9,  1963),  cert,  den., 
375  U.S.  922;  Basic  Books.  Inc.  v.  F.T.C..  276  F.2d  718,  721 
(C.A.  7,  1960);  Southern  Farm  Bureau  CJis.  Ins.  Co.  v.  Mitchell. 
312  F.2d  485,  499-500  (C.A.  8,  1963);  McNenar  v.  N.Y. .  Chicago 
and  St.  Louis  R.  Co.,  20  F.R.D.  598,  600-602  (W.D.  Pa.  1957). 
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347  U.S.  919.      As  stated  in  McCormick,  Evidence  (1954) 

sec.  40,  pp.  85-86: 


ii 


15/  Appellants  argue  that  the  additional  inquiry  should  have 

been  allowed  because  Rule  43(a),  F.R.Civ.P.,  makes  the 
federal  or  state  rule  favoring  the  reception  of  evidence 
absolutely  controlling  and  the  California  rule  allows  ques- 
tioning of  "any  witness  as  to  all  expenses  and  fees  paid  or 
to  be  paid  to  such  witness  by  the  other  party."  Cal.  Code 
of  Civ.  P.,  sec.  1256.2,  repealed  by  Cal.  Stats.  1965,  c. 
299,  p.    ,  sec.  21;  see  Cal.  Evidence  Code  sec.  722(b). 

Appellants*  argument  completely  ignores  the  trial 
court's  discretion  on  such  a  matter,  and  would  deprive  the 
court  of  any  leeway  by  compelling  selection  of  the  local  rule 
in  all  situations  (Br.  39-41).  We  know  of  no  such  intent 
by  the  rulemakers  in  adopting  Rule  43(a).   Indeed,  with 
express  reference  to  Rule  43(a),  the  Third  Circuit  stated, 
in  a  recent  federal  condemnation  case.  United  States  v. 
60.14  Acres  in  Warren  and  McKean  Counties.  Pa.  (Seibel) 
(C.A.  3,  No.  15313,  June  24,  1966)  not  yet  reported: 

The  increasing  recognition  of 
the  principle  which  confers  on  the 
trial  judge  a  wide  discretion  in 
dealing  with  evidence  is  based  in 
large  part  on  the  federal  rule  that 
admissibility  and  competency  are  to 
be  determined  on  practical  consider- 
ations.  This  discretion  is  a 
recognition  of  the  variations  in 
individual  circumstances.   *  *  * 

See  also  United  States  v.  Certain  Interests  in  Property  in 
Borough  of  Brooklyn  (Fort  Hamilton),  326  F.2d  109,  114 
(C.A.  2,  1964),  cert,  den.,  377  U.S.  978;  Westchester  County 
Park  Commission  v.  United  States.  143  F.2d  688,  693-695 
(C.A.  2,  1944),  cert,  den.,  323  U.S.  726. 
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It  seems  that  if  the  witness  fully  admits 
the  facts  claimed  to  show  bias,  the  im- 
peacher  should  not  be  allowed  to  repeat 
the  same  attack  by  calling  other  wit- 
nesses to  the  admitted  facts.  And  it 
is  held  that  when  the  main  circumstances 
from  which  the  bias  proceeds  have  been 
proven,  the  trial  judge  has  a  discretion 
to  determine  how  far  the  details,  whether 
on  cross-examination  or  by  other  witness, 
may  be  allowed  to  be  brought  out.  After 
all,  inqpeachment  is  not  a  central  matter, 
and  the  trial  judge,  though  he  may  not 
deny  a  reasonable  opportunity  at  either 
stage  to  prove  the  bias  of  the  witness, 
has  a  discretion  to  control  the  extent  to 
which  the  proof  may  go.   He  has  the 
responsibility  for  seeing  that  the  side- 
show does  not  take  over  the  circus.  *  *  * 

Finally,  admissibility  of  evidence  must  be  determined 
under  federal  law  and  not  state  law  in  a  condemnation  pro- 
ceeding brought  by  the  United  States.   In  United  States  v. 
93.970  Acres.  360  U.S.  328,  333,  note  7  (1959),  the  Supreme 
Court,  referring  to  the  "conformity"  statute,  said:   "And 
insofar  as  it  required  such  procedural  conformity  it  was 
clearly  repealed  by  Rule  71A,  Federal  Rules  of  Civil  Pro- 
cedure, at  the  time  this  suit  was  brought.   It  follows  that 
federal  law  was  wholly  applicable  to  this  case."  Since 
federal  law  controls  both  substance  and  procedure  in  federal 
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16/ 
condenination  proceedings,     the  California  statutory  law 

of  evidence  is  not  operative.  This  is  necessary,  because  thl' 

issue  is  just  compensation  under  the  Fifth  Amendment.   The 

federal  standard  very  often  differs  from  state  standards  o£ 

conq)ensation  and  those  standards  are  most  frequently  enforcec 

by  rules  as  to  admission  or  exclusion  of  evidence.   60.14 

Acres  in  Warren  and  McKean  Counties.  Pa.  (Seibel).  supra. 

For  each  of  these  reasons,  inquiry  into  the  com- 
pensation paid  the  witness  Rhodes  for  his  appraisal  services 
was  properly  restricted. 

3.   Inspection  of  Appraisal  Notes  Not  Consulted 

by  Rhodes  in  His  Testimony  Was  Properly  Withheld.  Also  for 

the  reasons  just  discussed,  appellants  were  not  entitled  as 

of  right  to  examine  appraisal  notes  not  consulted  by  Rhodes 

in  his  testimony.   Squarely  in  point  is  Phillips  v.  United 

States.  148  F.2d  714,  717  (C.A.  2,  1945): 

Appellants  complain  that  they  were  denied 
the  right  to  inspect  the  appraisal  report 
which  Bowen  used  to  refresh  his  recollection. 


16/   360  U.S.  at  332-333  and  notes  6  and  7.   Cf.  United 
States  V.  Feathers ton,  325  F.2d  539,  542  (C.A.  10, 
1963);  United  States  v.  Smith.  355  F.2d  807,  812  (C.A.  5, 
1966). 
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It  is  said  that  this  would  have  shown 
that  Bowen  failed  to  consider  the  1942 
purchases  for  Curtiss.  The  right  to 
inspect  such  data  is  not  absolute, 
but  lies  within  the  discretion  of  the 
trial  court.   United  States  v.  Socony- 
Vacuum  Oil  Co.,  310  U.S.  150,  233, 
60  S.Ct.  811,  84  L.Ed.  1129.  Moreover, 
the  data  shown  in  this  appraisal  appear 
elsewhere  in  the  record.  *  *  * 

Cf.  Goldman  v.  United  States >  316  U.S.  129,  132  (1942);  see 

McCormick,  Evidence  (1954)  sec.  9,  pp.  14-18.   The  district 

court  in  its  discretion  therefore  was  not  obliged  to  permit 

unlimited  examination,  and  the  California  statutory  rule  of 

evidence  was  not  controlling.   Cal.  Code  of  Civ.  P.  sec. 

2047,  repealed  by  Cal.  Stats.  1965,  c.  299,  p.     ,  sec.  126; 

17/ 
see  Cal.  Evidence  Code  sees. 771  and  1237. 

In  addition  to  those  reasons,  appellants'  arguments 

and  authorities  (Br.  27-32)  are  addressed  to  situations  where 

materials  are  either  handed  to  the  witness  or  which  he 

actually  consults  in  the  course  of  his testimony,  for  purposes 


17/  It  is  not  even  clear  that  the  California  courts  would 
construe  the  local  statutory  rule  to  reach  the  result 
contended  for  by  appellants  in  this  case.  Smith  v.  Smith, 
135  Caa.App.2d  100,  105-106,  286  P. 2d  1009,  1012  (1955); 
People  V.  Gallardo,  41  Cal.  2d  57,  66-68,  257  P. 2d  29,  35- 
36  (1953);  People  v.  Jones,  2  Cal.  Rptr.  305,  308,  177  Cal. 
App.2d  420,  423-424  (1960). 


II 
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of  "refreshing  present  memory"  or  "refreshing  past  recollection 
(with  all  the  subtle  distinctions  attendant  thereto)  as  to 
"facts."  The  rule  urged  by  appellants  is  inapposite  to  notes 
of  mental  calculations  and  processes,  such  as  an  appraisal 
report.   Cf .  C.  W«  Hull  Go.  v.  Marquette  Cement  Mfg.  Co.. 
208  Fed.  260,  265  (C,A.  8,  1913). 

This  Court  has  held  that  it  is  permissible  to  limit 
inspection  of  a  memorandum  book  to  the  parts  consulted. 
Brownlow  v.  United  States,  8  F.2d  711  (C.A.  9,  1925).   "[T]he 
defendants  were  entitled  to  see  only  those  parts  of  the  paper 
used  by  the  witness."  United  States  v.  Easterday,  57  F.2d 
165,  167  (C.A.  2,  1932),  cert,  den.,  286  U.S.  564.   Here, 
appellants  were  accorded  examination  of  everything  referred 
to  by  Rhodes  in  the  course  of  his  testimony  (Tr.  724-730, 
751-752,  777-780,  783-785,  791;  see  Tr.  490-493,  665).  No 
error  and  prejudice,  we  submit,  are  shown  by  refusal  of  un- 
limited inspection  in  this  case. 

4.   Snelson's  Opinion  Testimony  Was  Not  Stricken. 
While  appellants  charge  error  "in  striking  the  opinion  testi- 
mony of  the  witness  Snelson"  (Br.  41),  their  entire  dis- 
cussion, spread  over  six  printed  pages,  is  a  quarrel  relating 


-  41  - 
the  striking  of  a  single  sentence  of  the  witness  on  rebuttal 
(Br.  41-46).  The  single  sentence  on  rebuttal  was  expression 
of  an  opinion  answer,  unresponsive  to  the  question  asked, 
that  the  Tract  104  area  was  "far  superior  to  anything  in  the 
Red  Bluff  area  as  far  as  producing  feed  for  livestock  goes," 
the  latter  area  being  the  location  of  two  of  the  sales 
(Wilder-Boswell,  Wolfe-Petty)  relied  upon  by  government 
witnesses  (Tr.  874-875). 

No  error  was  committed:   (1)  The  comparability  of 
the  two  areas  as  such  and  "anything  in  the  Red  Bluff  area" 
was  not  inquired  into  by  the  Government  in  presenting  its 
case.   Nor  was  that  subject  broached  by  appellants  in  cross- 
examining  government  witnesses.   Hence,  such  inquiry  by 
appellants  on  rebuttal  was  improper  and,  if  permitted,  would 
have  introduced  a  purely  collateral  and  irrelevant  matter 
into  this  trial.   (2)  The  striking  of  the  unresponsive 
answer  was  not  objected  to  by  appellants,  who,  with 
opportunity  for  redirect  examination,  excused  Snelson  and 
did  not  solicit  a  responsive  answer  comparing  the  properties 
(Tr.  874-875,  868  second  series  of  pages).   Further,  this 
entire  matter  was  ignored  by  appellants  in  their  motion  for 
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I 


new  trial  and  related  papers  (R.  204-213) .   The  speclficatioi 

18/ 
of  error  is  thus  not  properly  before  this  Court.       (3) 


P 


Most  persuasive  is  the  fact  that  the  striking  of  this  single 
sentence  has  no  relation  to,  and  does  not  support,  appellant^ 
argument  on  appeal  that  they  were  somehow  prevented  from 
rebutting  the  comparability  of  the  two  sales  (Br.  41-46). 
On  the  contrary,  appellants  had  full  opportunity  without 
objection  to  explore  with  Snelson  on  rebuttal  his  opinion 
that  the  Wilder-Boswell  and  Wolfe-Petty  sales  —  not  areas  -• 
were  not  comparable  to  Tract  104.  As  to  the  first  sale,  Snelc 
stated  (Tr.  868,  869,  870):   "But  the  range  land  in  general 
is  of  very  mediocre  caliber:   short  growing  season  in  the 
Spring  *  *  *";  "Well,  it  would  be  pretty  hard  for  a  man  and 
a  family  to  make  a  living  on  it  without  outside  rentals  or 
other  property;"  and  "Well,  after  I  moved  onto  the  ranch,  why 
the  irrigation  well  provided  insufficient  water  to  irrigate 
the  irrigated  pasture  that  they  had  on  the  property  at  that 
time."  As  to  the  second,  he  said  (Tr.  873):   "Well,  it  is  ju 


18/  United  States  v.  Benning.  330  F.2d  527,  535  (C,A.  9, 

1964);  Pehrson  V.  C.  B.  Lauch  Construction  Co..  237  F.2ci 
269,  270-271  (C.A.  9,  1956). 
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a  winter  range  of  very  low  caliber.   It's  not  very  good  feed 

range;"  and  "Oh,  no,  no,  it  [the  sale  property]  would  not  be" 

an  economic  unit. 

UJ  20/ 

Appellants'  statement     and  argument     are  thus 

simply  based  on  misreading  of  the  record  and  an  attempted  use 

of  a  rule  of  law  absent  facts  warranting  application  of  the 

rule  (Tr.  865-875,  867-868,  second  series  of  pages). 


12/  Br.  44:   "Yet,  the  trial  court  at  the  suggestion  of  govern- 
ment counsel  struck  the  opinion  of  the  obviously  well 
qualified  witness  Snelson  simply  because  it  constituted  an 
opinion  concerning  the  quality  and  comparability  of  the  two 
primary  government  sales  to  the  subject  property." 

^     Br.  44-46,  citing  Hickev  v.  United  States.  208  F.2d  269, 

11^-111  (C.A.  3,  1953),  cert,  den.,  347  U.S.  919,  for  the 
rule  that  prohibition  of  rebuttal  of  important  elements  of  an 
adversary's  case  can  be  error. 
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5.   The  Rulings  on  the  Instructions  Were  Well 

Founded.  Appellants'  final  plaint  on  appeal  (Br.  46-49) 

pertains  to  instructions  given  by  the  district  court  and 

to  refusal  to  give  one  of  appellants'  proposed  instructions 

The  part  of  two  instructions  complained  of  are  as  follows 

(Br.  10,  48;  Tr.  945,  949): 

[B]ona  fide  sales  of  comparable  prop- 
erties may  [made?],  within  a  reasonable 
time,  before  the  date  of  the  valuation  of 
the  property  involved  in  this  action  are 
the  best  evidence  of  its  fair  market  value. 
To  the  extent  that  other  properties  were 
actually  comparable  to  the  property  in- 
volved in  this  action,  their  sales  are  the 
best  evidence  indicative  of  its  fair  mar- 
ket value.   You  are  instructed,  however, 
that  the  extent  of  con^arability  or  non- 
comparability  of  the  sales  testified  to 
here  is  for  you  to  determine  and  weigh.  *  *  * 


You  must  before  considering  the  weight  of 
the  opinion  of  such  witness  first  find  from 
the  evidence  that  the  facts  upon  which  his 
opinion  is  based  are  true.   *  *  * 

The  proposed  instruction  refused  was  appellants'  proposed 

instruction  16  (Br.  10): 

In  this  case  evaluation  experts  have 
been  called  by  both  sides,  and  have  testi- 
fied as  to  the  factors  considered  by  them 
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in  arriving  at  their  opinion  as  to  the  market 
value  of  the  land  condemned.   The  factors 
considered  by  the  expert  are  not  in  them- 
selves direct  evidence  of  the  fair  market 
value  of  the  land  condemned,  but  may  be 
considered  by  you  only  for  the  purpose  of 
determining  the  weight,  if  any,  to  accord  to 
the  testimony  of  the  expert  in  his  ultimate 
opinion  as  to  the  fair  market  value  of  the 
land  in  question  as  to  the  date  of  taking. 

Appellants  objected  to  the  first  (Tr.  932-933,  956) 

but  not  to  the  second,  saying  to  the  court  (Tr.  937):   "I  guess 

you're  right.   I  see  what  you  mean:   Insofar  as  it's  based 

jupon  facts  of  evidence  that  he's  given.   I  withdraw  the 

objection."  The  second  is  not  therefore  basis  for  complaint 

Ion  appeal,  although  correct  in  the  context  made,  as  shown 
I  21/ 

jbelow,  infra, Pp.  46-47. 

The  first  quoted  instruction  regarding  evidence  of 

jsales  was  of  course  plainly  correct.   As  previously  discussed, 

in  the  absence  of  recent  voluntary  sales  of  the  condemned 

property  itself,  the  "best  evidence"  of  value  available  is 


21/  United  States  v.  Benning.  330  F.2d  527,  535  (C.A.  9,  1964); 

Parks  V.  United  States.  293  F.2d  482,  486-487  (C.A.  5, 
1961);  Western  Fire  Ins.  Co.  of  Fort  Scott.  Kan,  v.  Word,  131 
F.2d  541,  543-544  (C.A.  5,  1943). 
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the  prices  at  which  comparable  lands  in  the  vicinity  changed 
hands  at  about  the  time  of  the  taking.   "It  is  settled  law 
that  comparable  sales  are  the  best  evidence  of  value." 
yni^t^d  gtates  v.  Whitehurst.  337  F.2d  765,  775  (C.A.  4,  1964)] 
and  cases  cited  there;  Bailev  v.  United  States.  325  F.2d  571, 
572  (C.A.  1,  1963);  United  States  v.  Featherston.  325  F.2d   ||| 
539,  542  (C.A,  10,  1963.   Featherston  and  the  recent  case  of 
ynited  States  v.  60.14  Acres  in  Warren  and  McKean  Counties^  |j 
Pa.  (ge^]?el)  (C.A.  3,  No.  15313,  June  24,  1966),  not  yet  re- 
ported,  also  show  the  federal  rule  to  be  that  appraisal 
experts  may  testify  to  such  sales  as  an  exception  to  the 
hearsay  rule. 

Relative  to  appellants'  refused  instruction,  we 
believe  the  instructions  given,  considered  together,  informed 
the  jury  of  that  part  of  its  substance  which  was  applicable  to 
this  case.   The  court  here  instructed  (Tr.  948):   "You  may 
also  take  into  consideration  other  bona  fide  sales  of  prop- 
erty in  the  immediate  vicinity  and  similarly  located  within 
a  reasonable  time  near  the  date  of  taking  *  *  *,"  It  was  in 
the  context  of  explaining  expert  testimony  and  the  evaluation 
of  it  by  the  jury  that  the  court  stated  (Tr.  949):   "You  must 
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before  considering  the  weight  of  the  opinion  of  such  witness 

first  find  from  the  evidence  that  the  facts  upon  which  his 

opinion  is  based  are  true.  You  are  not  bound  by  any  opinion 

testimony,  and  it  should  be  considered  by  you  in  connection 

with  all  other  evidence,  it  should  be  given  $uch  weight  as 

you  believe  it  is  entitled  to  receive."  There  was  this 

further  instruction  (Tr.  952): 

In  determining  the  weight  to  be  given 
to  the  testimony  of  each  valuating  witness, 
you  may  and  should  consider  his  education, 
experience,  knowledge  and  investigation  of 
all  facts  and  circumstances  pertaining  not 
only  to  the  property  in  question  but  also 
his  knowledge  and  investigation  of  sales  of 
other  properties  in  the  area.  You  should 
also  consider  the  manner  in  which  the  wit- 
ness has  applied  his  knowledge  of  the  facts 
and  circumstances  concerned  in  arriving  at 
his  market  value.   If  you  believe  that  an 
opinion  of  any  witness  was  expressed  without 
sufficient  investigation  in  order  to 
inform  him  about  all  of  the  material  facts 
or  without  sufficient  knowledge  of  the 
material  facts  before  him  to  form  a  just 
opinion,  or  if  you  find  that  he  has  given 
erroneous  facts,  or  if  you  believe  the  rea- 
sons advanced  by  him  for  his  opinion  are 
unsound,  you  may  entirely  disregard  his 
opinion  or  you  may  give  it  such  weight  as  in 
your  judgment  you  think  it  merits,  after 
considering  all  the  evidence  before  you. 
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Considered  as  a  whole,  these  instructions  embraced 
the  material  substance  of  appellants*  proposed  instruction. 
There  is  no  record  indication  that  the  court,  counsel  for  the 
parties,  or  witnesses  claimed  in  the  course  of  this  proceeding 
that  sales  referred  to  as  "factors"  to  support  their  value 
opinions  were  used  as  "direct"  evidence  of  value  (Br.  48). 
Certainly,  no  error  and  no  prejudice  can  be  assigned  for 
refusing  to  give  appellants'  proposed  instruction  literally. 
Brown  v.  Chapman,  304  F.2d  149,  154  (C.A.  9,  1962);  United 
States  V.  Baker.  279  F.2d  603,  604-606  (C.A.  9,  1960); 
Harwell  v.  United  States.  316  F.2d  791,  794  (C.A,  10,  1963). 

CONCLUSION 

The  appeal  should  be  dismissed  because  the  notice  of 
appeal  was  not  timely  filed.  If  the  merits  are  considered,  th 
judgment  should  be  affirmed  for  the  foregoing  reasons. 
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APPELLANTS'  CLOSING  BRIEF 


SUMMARY  OF  ARGUMENT 

This  Court  should  hear  and  decide  the  appeal  on 
the  merits  because  literal  compliance  with  Rule  73  (a) 
is  no  longer  vital  to  jurisdiction.  The  clerk  delayed 
14  days  in  giving  notice  of  the  entry  of  the  order 
denying  appellants'  motion  for  new  trial.  Despite  lan- 
guage to  the  contrary  in  Rule  73(a)  time  for  appeal 
commences  upon  receipt  of  such  notice  in  which  case 
the  Notice  herein,  filed  but  one  day  late  pursuant  to 
Rule  73(a),  was  nevertheless  timely. 

The  trial  court  did  not  exercise  discretion  in  exclud- 
ing appellants'  sales.  Actually  it  declined  to  do  so 
although  so  urged  by  appellants. 

State  V.  Whitehurst,  337  F.  2d  765  cited  by  ap- 
pellee in  suppoi*t  of  the  admission  and  reliance  by  its 


appraisers  on  two  appellee  sale^  is  not  in  point  be- 
cause there  a  seller  was  deceived  about  an  immaterial 
factor  whereas  the  state  of  mind  of  the  buyers  in 
sales  is  material  in  this  case.  It  is  immaterial  whether 
subdivision  land  has  gi-eater  value  than  agricultural 
land  suice  sales  of  subdivision  land  can  not  i)roperly 
bo  used  to  value  the  subject  property  which  was 
unanimously  classified  as  agricultural  land. 

Appellants'  contention  that  it  was  prejudicial  error* 
to  deny  their  coimsel's  request  to  examine  notes  taken 
to  the  stand  and  refen-ed  to  by  the  witness  is  not 
weakened  by  authorities  cited  by  appellee  for  theyf 
generally  apply  to  situations  where  the  ^vitness  did 
not  take  his  notes  to  the  stand  and  refer  to  them  dur- 
ing testimony  as  in  this  case. 

Evidence  bearing  upon  the  relative  reliability  of  ex- 
pert witnesses  is  not  collateral  but  is  of  direct  impor- 
tance where  the  ultimate  issue  turns  on  the  opinion  tes- 
timony of  such  witnesses.  United  States  v.  60.14  Acret 
in  Warren  and  McKean  Counties,  Pa.  (not  yet  re- 
ported), cited  by  appellee,  does  not  support  its  con 
tention  that  judicial  discretion  authorized  th« 
exclusion  of  evidence  concerning  compensation  of  wit 
nesses  although  admissible  by  state  statute.  On  th; 
contrary  such  case  applied  Rule  43(a)  as  a  i-ule  o 
admission  rather  than  exclusion,  and  is  in  accord  witl 
appellants'  contentions.  Other  cases  cited  by  appelle 
reflect  the  admission  or  exclusion  of  evidence  or  th 
following  of  basic  procedures  under  the  well  estal 
lished  rule  that  matters  of  substance  in  federal  em 
nent  domain  trials  are  governed  exclusively  by  feder; 
law. 


The  argument  of  appellee  concerning  the  striking 
of  the  opinion  testimony  of  rebuttal  witness  Snelson 
misses  the  question  of  law  involved,  i.e.,  whether 
opinion  evidence  is  permitted  in  rebuttal,  and  is  con- 
fusing in  quoting  and  referring  to  the  record.  The 
argaunent  by  appellee  that  the  answer  was  properly 
stricken  because  it  was  too  broad  or  non-responsive  is 
without  merit  because  there  was  no  objection  on  that 
or  any  other  ground.  The  objection  was  to  the  ques- 
tion solely  on  the  ground  above  stated  that  opinion 
testimony  on  rebuttal  is  improper  and  the  coiu-t  stinick 
the  answer  saying  that  it  was  doing  so  "in  view  of 
the  objection."  It  was  not  necessary  for  appellants  to 
object  to  such  ruling  or  to  cite  it  as  error  in  their 
motion  for  new  trial  in  order  to  urge  it  before  this 
Court. 

Appellants'  contentions  of  error  in  the  instructions 
are  relied  upon,  comment  upon  appellee's  argument 
that  no  error  with  respect  thereto  occurred  being 
deemed  necessary. 


NOTICE  OF  APPEAL 

A.  Compliance  With  Time  Requirements  of  Rule  73(a)  Con- 
cerning Filing  of  Notice  of  Appeal  Is  No  Longer  Strictly 
Jurisdictional. 

Appellee  has  quite  properly  raised  the  question  of 
the  timeliness  of  the  filing  of  the  notice  of  appeal  and 
has  correctly  stated  that  the  notice  was  not  filed 
within  60  days  after  the  entry  of  Judge  Clark's  Order 


Denying  Appellants'  Motion  for  New  Trial  as  pi-o- 
vided  by  Rule  73(a).  Appellee  has  further  urged  that 
such  compliance  is  mandatory  and  jurisdictional. 
Appellants  cannot  agree. 

28  U.S.  Code  Section  2107,  which  was  the  statute 
requiring  the  filing  of  the  notice  of  appeal  within  the 
time  therein  set  forth,  was  eifectively  repealed  by  the 
adoption  of  28  U.S.  Code  Sections  2072  and  2073, 
which  enabled  the  adoption  of  the  Federal  Rules  as 
well  as  the  Judicial  Code  of  1948  effective  September 
1,  1948,  C.  646,  62  Stat.  869.  By  such  action,  Congress 
placed  the  regulation  of  appeals  within  the  rule  mak- 
ing power  of  the  coui^:. 

On  page  11  et  seq.  of  its  brief  appellee  urges  that 
failure  to  file  the  Notice  of  Appeal  on  or  before  the 
sixtieth  day  after  such  Order  was  entered,  i.e.,  the 
absence  of  strict  compliance  with  Rule  73(a),  manda- 
torily deprives  this  Coiu't  of  jurisdiction  and  compels 
dismissal  of  the  appeal.   The  authorities  cited  in  sup- 
port (pages  12  and  13)   should  be  examined  in  the 
light  of  the  following  decisions  of  the  Supreme  Court : 
Earns  Lines  v.  Chei-ry  Meat  Packers^  (1962) 
371  U.S.  215,  9  L.  ed.  2d  261,  83  S.  Ct.  283; 
Thompson  v.  Immigration  and  Naturalization 
Service'   (1964)  375  U.S.  384,  11  L.  ed.  2d 
404,  84  S.  Ct.  397; 
Wolfsohn  V.  Hankin'  (1964)  376  U.S.  203,  11 
L.  ed.  2d  636,  84  S.  Ct.  699,  reh.  den.  376  U.S. 
973,  12  L.  ed.  2d  87,  84  S.  Ct.  1133. 


1  Cited  in  footnote  Appellee's  Brief  p.  4. 

% 


Although  appellee  argues  (p.  14)  that  such  decisions 
are  distinguishable,  i.e.,  that  "there  was  some  sub- 
stantial equity  in  favor  of  the  appellant .  .  .",  the  basis 
of  such  argiunent  is  itself  inconsistent  with  the  con- 
tention that  literal  compliance  with  the  rule  is  man- 
datory to  jurisdiction  of  this  Court. 

Thus,  in  Harris  Lines,  supra,  the  extension  of  time 
allowed  by  the  District  Court  based  on  excusable 
neglect  due  to  failure  to  learn  of  the  entry  of  the 
judgment,  reversed  by  the  Court  of  Appeals  for  in- 
sufficient support  in  the  record,  was  reinstated  by  the 
Supreme  Court,  which  thereupon  required  that  the 
Court  of  Appeals  hear  the  appeal  on  its  merits. 

In  Thompson,  a  Motion  for  New  Trial  was  not 
timely  filed  (two  days  late).  HeJice,  the  extension  of 
time  for  appeal  resulting  from  the  timely  filing  of 
such  a  motion  was  unavailable  under  the  rule.  Never- 
theless, the  Supreme  Court  set  aside  the  dismissal  of 
appeal  ordered  by  the  Court  of  Appeals,  finding  the 
case  to  fit  "squarely  within  the  letter  and  spirit  of 
Harris." 

Finally  in  Wolfsohn  in  a  per  curiam  opinion  the 
Supreme  Court  set  aside  the  dismissal  ordered  by  the 
Court  of  Appeals  where  the  District  Court  had  pur- 
ported to  extend  the  time  within  which  to  file  a  Mo- 
tion for  Rehearing,  although  clearly  no  authority  to 
extend  such  time  was  found  to  exist.  The  Supreme 
Court  acted  on  the  authority  of  Harris  and  Thomp- 
son. 

To  the  same  effect,  see  Pierre  v.  Jordan  (1964,  9th 
Cir.)  333  F.  2d  951,  955,  where  the  Motion  was  not 
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timely  filed  but  having  been  heard  on  the  merits  by 
the  trial  coui't,  was  deemed  timely  filed  by  this  Court 
in  declining  to  dismiss  the  appeal. 

See  also  Lieherman  v.  Gulf  Oil  Corporation  (1963, 
2nd  Cir.)  315  F.  2d  403,  cert.  den.  375  U.S.  823,  11 
L.  ed.  2d  56,  84  S.  Ct.  62,  where  the  Court  of  Appeals 
declined  to  dismiss  an  appeal  where  the  District  Court 
had  extended  the  time,  on  the  authority  of  Harns 
saying  that  several  months  prior  thereto  it  would  have 
thought  the  District  Court  to  be  without  authority  to 
grant  such  extension.  Lieherman  was  cited  with  ap- 
proval in  Thompson.  Herein,  at  any  time  i:>rior  to 
May  14th  the  District  Court  could  have  extended  the 
time  an  additional  30  days  without  notice  pursuant 
to  Rule  6(b).  At  any  time  after  May  14th,  but  not 
more  than  30  days,  the  Court  could  have  extended  the 
time  for  such  30  days  upon  noticed  motion. 

Conway    v.    Pemisylvania    Greyhoimd    Lines 
(D.C.C.A.  1957)  243  F.  2d  39. 

Hence,  the  Notice  was  filed  but  one  day  beyond  the 
time  provided  by  Rule  73(a)  but  at  a  time  when  it 
could  have  been  authorized  upon  application,  had  the 
matter  come  to  the  attention  of  counsel.  It  is  submit- 
ted, therefore,  that  the  circumstances  set  forth  in  the 
affidavit  of  appellants'  counsel  justify  this  Coui't  in 
hearing  the  matter  on  the  merits. 

B.    Effect  of  Failure  on  the  Clerk  to  Notify  Appellants  of  Entry 
of  Order  Denying  Motion  for  New  Trial. 

Rule  77(d)  requires  the  clerk  inmiediately  upon 
the  entry  of  an  order  or  a  judgment  to  serve  notice 


of  entry  by  mail  upon  each  party  who  is  not  in  de- 
fault. It  also  provides  that  any  pai-ty  may  in  addition 
serve  a  notice  of  such  entry.  The  final  sentence  of  the 
rule  provides  that  lack  of  notice  of  entry  does  not 
affect  the  time  to  appeal  or  relieve  or  authorize  a 
court  to  relieve  a  party  for  failure  to  appeal  within 
the  time  allowed  except  as  peraiitted  in  Rule  73(a). 

In  the  present  case,  the  clerk  failed  to  give  notice 
to  the  appellants  of  the  entry  of  Judge  Clark's  order 
on  March  15  or  immediately  thereafter.  This  is  shown 
by  the  docket  entries  as  well  as  by  the  affidavit  of 
appellants'  counsel.  Indeed,  appellants'  coimsel  re- 
ceived no  information  concerning  Judge  Clark's  rul- 
ing until  March  29th  (14  days  after  entry  thereof). 

In  Hill  V.  Hawes,  320  U.S.  520,  88  L.  ed.  283  (1944) 
a  judgment  of  dismissal  was  entered  and  the  clerk 
failed  to  send  notice  thereof  pursuant  to  Rule  77(d). 
The  Court  of  Appeals  had  a  20  day  rule  for  notice 
of  appeal.  The  notice  of  apx)eal  was  not  filed  until 
six  days  after  expiration  thereof.  Thereupon,  the  trial 
judge  ordered  the  judgment  vacated  by  reason  of  the 
clerk's  failure  to  give  such  notice  and  on  the  same 
day  signed  and  filed  a  second  judg-ment.  A  notice  of 
appeal  therefrom  was  filed  seven  days  later.  The 
Court  of  Appeals  granted  a.  motion  to  dismiss  the 
appeal.  In  urging  to  the  Supreme  Court  that  it 
should  not  disturb  such  dismissal  the  appellee  argued 
that  the  vacation  of  the  first  judgment  was  an  at- 
tempt to  extend  the  time  for  apjDeal  which  a  District 
Court  could  not  do.  The  Supreme  Court  agreed  that 
a  District  Court  could  not  extend  the  time  but  held 
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that  th(^  clerk's  failure  to  ^ive  the  notice  did  affect 
its  validity  and  finality,  stating  on  page  523 : 

*'It  is  true  that  Rule  77  (d)^  does  not  purport 
to  attach  any  consequence  to  the  failure  of  the 
clerk  to  give  the  prescri])ed  notice;  but  we  can 
think  of  no  reason  for  recjuiring  the  notice  if 
counsel  in  the  cause  are  not  entitled  to  rely  upon 
the  requirement  that  it  be  given.  It  may  well  be 
that  the  effect  to  be  given  to  the  nile  is  that, 
although  the  judgment  is  final  for  other  purposes, 
it  does  not  become  final  for  the  purpose  of  start- 
ing the  riuming  of  the  period  for  appeal  until 
notice  is  sent  in  accordance  with  the  rule." 

The  judgment  of  dismissal  was  reversed. 

In  Loknmn  v.  United  States  (6  Cir.  1956)  237  F.  2d 
645  the  Coui't  of  Appeals  declined  to  dismiss  an  ap- 
peal where  the  Motion  for  New  Trial  was  orally 
denied,  appellants'  coimsel  had  approved  the  form  of 
a  written  order  but  the  clerk  had  failed  to  notify  him 
of  its  entry.  The  court  said  on  page  666 : 

''The  general  rule  appears  to  be  that  where 
there  has  been  a  failure  or  delay  in  giving  notice 
on  the  part  of  the  clerk  the  time  for  taking  an 
appeal  runs  from  the  date  of  later  actual  notice 
or  receipt  of  the  clerk's  notice  rather  than  from 
the  date  of  the  entiy  of  the  order  (authorities)."' 

To  the  same  effect  see  Blimt  v.  United  States 
(D.C.C.A.)  244  F.  2d  355.  The  courts  in  Lohman 
and  in  Blunt  cited  and  relied  upon  Hill. 


-The  final  sentence  in  Rule  77(d)  was  added  subsequent  to  this; 
decision  at  the  time  of  the  amendment  to  Rule  73(a)  in  1946.  See' 
generally  7  Moore's  Federal  Practice  3115  et  seq.,  4006,  et  seq. 


In  Thompson,  supra,  although  the  appeal  was  re- 
instated apparently  because  of  reliance  by  the  appel- 
latits'  counsel  on  a  statement  of  the  District  Court 
that  a  motion  for  new  trial  was  timely  filed,  in  fact, 
it  was  not  filed  until  12  days  after  entry  of  the  judg- 
ment. Rule  59(b)  requires  service  thereof  10  days 
after  such  entry.  Hence,  extension  imtil  after  ruling 
thereon  pursuant  to  Rule  73(a)  was  not  available. 
The  appellant  argued  that  the  Motion  was  timely  filed 
because  it  was  filed  within  ten  days  after  receipt  of 
notice  of  entry  of  judgment. 

Clearly  under  the  rule  stated  in  Lohman  the  Notice 
of  Appeal  was  timely  herein  being  well  within  60  days 
after  receipt  of  a  copy  of  the  Order  of  Judge  Clark. 

There  has  been  no  motion  to  dismiss  this  appeal. 
The  appellee  has  responded  on  the  merits.  Obviously, 
no  prejudice  has  resulted  from  the  one  day  delay  in 
filing.  Hence,  it  is  respectfully  submitted  that  the 
appeal  should  be  heard  and  decided  on  the  merits. 


n 

COMMENT  ON  RESPONSE  TO  SPECIFIED  ERRORS 

Appellants  will  herein  confine  their  remarks  to  those 
items  in  appellee's  brief  deemed  to  be  significant  and 
will  attempt  to  avoid  reiteration  of  matter  set  forth 
in  their  Opening  Brief. ^ 


^Omission  of  comment  is  not  intended  to  imply  agreement  with 
or  concession  to  any  appellee  statement  but  rather  an  effort  to 
avoid  undue  length,  consistent  with  advice  appearing  in  Federal 
Civil  Practice  handbook  (C.E.B.  (1960)  811). 
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1.  Exclusion  of  Defense  Sales  (Specification  No.  1). 
Ai)i)el]ee  urges  that  in  making  the  rulings  admit- 
ting and  excluding  proposed  sales  "the  trial  court  was 
exercising  its  discretion  ..."  (U.S.  Br.  19).  How- 
ever, it  was  appellants  who  lu^ged  the  trial  judge  to 
exercise  discretion  with  respect  to  remoteness  of  time 
(R.T.  51)*  but  mthout  success. 

2.  Verdict  Based  on  Two  Improper  Sales  (Specification  No.  2). 
The  citation  of  and  quotation  from  United  States 

V.  Whitehurst  (4th  Cir.,  1964)  337  F.  2d  765  (U.S. 
Br.  23)  overlooks  important  factual  distinctions.  In 
the  X)resent  case  the  state  of  mind  of  the  respective 
buyers  is  significant.  Whitehurst  dealt  with  a  deceived 
seller.  Moreover,  the  seller  was  not  deceived  as  to  the 
property  sold  but  as  to  the  use  thereafter  to  be  made 
of  it  important  to  him  only  because  of  the  effect  on 
other  property  owned  by  him. 

The  argument  that  appellants  were  not  demon- 
strabl}^  hurt  hy  the  use  of  such  sales  because  subdi- 
vision land  may  sell  for  more  than  agricultural  land 
and  in  this  instance  was  not  shown  to  sell  for  less  is 
irrelevant.  Surely  gi'apes  camiot  be  valued  by  refer- 
ence to  sales  of  grapefruit,  regardless  of  which  biings 
the  higher  price  per  poimd. 


•* Appellee's  characterization  of  this  contention  before  the  trial 
court  as  an  admission  (U.S.  Br.  18)  thus  ignores  appellants'  argu- 
ment that  the  trial  court  refused  to  exercise  discretion  in  deference 
to  an  erroneoiis  belief  in  a  five  year  rule  of  law  (Op.  Br.  16). 
Cf.  United  States  v.  Featherston  (10th  Cir.  1963)  325  F.  2d  539, 
543,  where  the  Commission  did  not  exercise  discretion,  although 
authorized  to  do  so,  but  "Instead,  it  held  as  a  matter  of  law  the 
evidence  was  not  admissible".  Rever.sed.  Error  lield  prejudicial. 
Featherston  is  cited  by  appellee  (U.S.  Br.  15,  38,  46). 
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3.     Denial  of  Request  to  Examine  Notes,  (Specification  No.  3). 

Appellee  cites  and  quotes  from  Phillips  v.  United 
States  (2d  Cir.,  1945)  148  F.  2d  714,  asserting  it  to  be 
''squarely  in  point."  (U.S.  Br.  38)  However,  it  can- 
not be  determined  from  the  opinion  whether  the  wit- 
ness took  the  appraisal  report  inspection  of  which 
was  denied  to  the  stand  and  referred  to  it  during  his 
examination  or  merely  reviewed  it  to  refresh  his  rec- 
ollection prior  to  taking  the  stand. ^  The  distinction 
is  important,  although  apparently  overlooked  by  ap- 
pellee for  it  suggests  in  a  footnote  (U.S.  Br.  39)  that 
it  is  not  clear  that  under  California  law  that  appel- 
lants were  entitled  to  inspect  such  notes,  citing  three 
California  cases.  However,  in  each  of  these  inspec- 
tion was  held  properly  denied  because  the  witness  had 
not  taken  the  notes  to  the  stand  and  consulted  them 
during  testimony  but  had  merely  reviewed  them  in 
advance  thereof.*' 

The  case  of  Brownlow  v.  United  States  (9th  Cir. 
1925)  8  F.  2d  711,  cited  by  appellee  (U.S.  Br.  40)  is 
not  in  point  because  there  the  portions  of  the  notebook 
referred  to  by  the  witness  denied  to  opposing  comisel 
pertained  to  cases  entirely  different  from  the  one 
being  tried. 


^This  case  is  also  reported  as  United  States  v.  80.46  acres  in 
Erie  County,  et  al.,  59  F.  Supp.  876,  but  no  reference  to  the  ap- 
praisal report  appears  in  the  opinion. 

^The  same  factual  distinction  appears  in  the  other  decisions 
cited  by  appellee  (U.S  Br.  39,  40)  Goldman  v.  United  States, 
316  U.  S.  129,  132  (1942)  ;  C.  W.  Hall  Co.  v.  Marquette  Cement 
Mfg.  Co.,  208  Fed.  260,  265  (C.A.  8,  1913).  In  United  States 
V.  Easterday,  57  Fed.  165,  167  (C.A.  2,  1932)  whether  the  notes 
were  referred  to  on  the  stand  is  not  clear  from  the  opinion,  but 
reference  was  to  matters  concerning  defendants  not  then  on  trial. 
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4.  Limitation  of  Cross-Examination  Concerning  Ethical  Stand- 
ards.   (Specification  No.  4). 

Appellee  argues  that  such  limitation  was  within  the 
discretion  of  the  trial  court  on  a  ''collateral"  issue 
which  "plainly  w^as  remote,"  (U.S.  Br.  33) 

Obviously,  the  ultimate  issue  is  just  compensation 
based  upon  market  value.  But  w^here  this  is  deter- 
mined largely,  if  not  exclusively,  upon  the  opinion 
testimony  of  expert  witnesses,  matters  directly  reflect-  J 
ing  upon  their  relative  reliability  would  appear  to  be 
direct,  rather  than  collateral.'^  I 

5.  Limitation  of  Cross-Examination  Concerning  Compensation 
of  Witnesses  (Specification  No.  5). 

A2)pellee  cites  and  quotes  from  United  States  v. 
60.14  Acres  in  Warren  and  McKean  Counties,  Pa. 
(Seibel)  (C.A.  3  No.  15313,  June  24,  1966,  U.S.  Br. 
36)  urging  that  appellants'  argiunent  would  compel 
selection  of  the  local  rule  in  all  situations.  This  is 
wholly  at  variance  with  appellants'  statement  (p.  40) 
that  the  federal  constitution  (and  decisional  law)  on 
eminent  domain  would  prevail  on  substantive  matters  ■ 
l)ut  that  otherwise  the  most  favorable  rule  on  admis-- 
sibility  would  apply. 

The  selection  of  this  case  (Warren)  to  support  ap- 
pellee's argument  is  inappropriate  for  in  Warren  the 
court  did  apply  Rule  43(a)  in  exactly  the  same  man- 
ner as  urged  by  appellants,  as  a  rule  of  admissibility.. 
It  held  the  trial  court  to  be  in  error  in  excluding  evi 


"Appelloo  also  denies  ereatmg  the  issue  of  relative  responsibility 
(U.S.  Br.  33).  The  record  was  cited  in  Appellants'  Opening  Brief  1 
33,  upon  which  appellants  will  stand. 
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dence  admissible  under  federal  decisional  law  but  in- 
admissible under  the  state  rule.^ 

United  States  v.  Certain  Interests  in  Property  in 
Borough  of  Brooklyn  (Fort  Hamilton)  326  F.  2d 
109,  114  (C.A.  2  1964)  cited  (U.S.  Br.  36)  is  not  in 
point  for  it  simply  upheld  the  exclusion  of  evidence 
of  reproduction  costs  less  depreciation  as  a  substan- 
tive question  and  hence  governed  by  federal  law 
only.^  The  same  rule  is  reflected  in  Westchester 
County  Park  Commission  v.  United  States,  143  F.  2d 
693  (U.S.  Br.  36). 

United  States  v.  93.970,  360  U.S.  328  (U.S.  Br. 
37)  is  not  pertinent.  It  did  not  involve  the  admission 
of  evidence.  The  question  was  whether  a  state  de- 
cisional rule  (of  equity  which  compelled  an  election 
of  remedies)  applied  which  would  preclude  the  Gov- 
ernment from  mamtaining  an  action  to  determine 
whether  a  lease  had  been  revoked  and  that  defendant 
had  no  compensable  interest  in  a  specific  parcel  of 
land  and,  if  it  did,  then  to  acquire  it  by  condemnation. 
This  is  clearly  substantive. 


^There  is  irony  in  the  fact  that  appellee  urges  that  the  clear 
language  of  Eules  71A(a)  and  43(a)  be  disregarded  in  favor  of 
judicial  discretion  while  at  the  same  time  it  urges  a  literal  ap- 
plication of  Rule  73(a)  without  judicial  discretion  (U.S.  Br.  11 
et  seq.). 

^But  this  Court  approved  admission  of  evidence  of  a  capitaliza- 
tion approach  to  value  in  United  States  v.  Eden  Park  Association 
(9  Cir.  1965)  350  F.  2d  933.  Possibly  implied  by  dicta  therein  is 
that  a  similar  view  would  apply  to  evidence  of  reproduction  less 
depreciation  (p.  935). 
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6.    Striking  Opinion  of  Snelson  (Specification  No.  6). 

Appellee's  response  to  this  contention  not  only 
avoids  the  issue  of  law  presented  but  quotes  the  record 
out  of  context  in  such  a  manner  as  to  create  a  dis- 
torted picture.  In  ordei-  to  clarify  one  must  examine 
the  record  for  the  proper  sequence  of  events. 

On  direct  examination  and  as  part  of  appellants' 
rebuttal  after  Mi-.  Snelson  had  testified  to  his  knowl- 
edge of  livestock  farming,  of  the  Black  Butte  Dam 
area  (R.T.  866)  and  his  knowledge  of  the  two  gov- 
ernment sale  properties,  Wilder-Boswell  and  Wolfe- 
Petty)  (R.T.  867,  870,  873)  the  following  question  was 
asked : 

"•Q.  In  your  opinion,  Mr.  Snelson,  how  would 
this  property  No.  6  (Wolfe-Petty)  compare  with 
property  generally  in  the  Black  Butte  area  based 
on  what  knowledge  3'ou  have  of  the  Black  Butte 
Dam  area." 

Inmiediately  there  was  interposed  an  objection: 
"Mr.  Renda:  Well  Mr.  Blade,  I'm  going  to 
have  to  object  to  that.  It's  calling  for  Mr.  Snel- 
son's  opinion.  Now  I  have  no  objection  to  his; 
testifying  as  to  facts.  But  this  is  rebuttal,  and  I 
presume  that  j'ou  are  attempting  somehow  toi 
rebut  something  that  the  goverimient  ^^'itnesses 
said  by  way  of  fact.  Now,  to  bring  in  another 
opinion  is  not  rebutting  fact.  And  I  think  this  is 
completely  and  wholly  improper  rebuttal,  your 
honor.  And  I  would  object  to  it."  (R.T.  873-874) 

After  some  discussion  between  court  and  counsel, 
defense  comisel  was  instructed  to  proceed  and  then 
asked  the  following  question: 


15 


"Q.  Would  you  tell  me,  in  your  opinion,  how 
does  this  property,  either  one  of  those  properties 
compare  for  livestock  operation  with  the  property 
in  the  Black  Butte  Dam  area? 

A.  The  Black  Butte  Dam  area  and  all  of 
that  surroimding  area  is  far  superior  to  anything 
in  the  Red  Bluff  area  as  far  as  producing  feed 
for  livestock  goes."  (R.T.  874-875) 

It  should  be  pointed  out  at  this  juncture  that  no 
objection  was  made  by  appellee's  counsel  to  the  answer 
given  to  the  question.  The  argTunent  in  appellee's  brief 
(U.S.  Br.  41)  that  the  answer  was  unresponsive  is 
therefore  inappropriate.  It  may  be  conceded  that  the 
injection  of  the  additional  words  "anything  in  the  Red 
Bluff  area"  went  beyond  the  language  of  the  question 
which  referred  to  the  two  sales  properties.  However, 
in  the  course  of  development  of  the  witness'  knowledge 
of  the  two  sales  properties  it  was  clearly  evident  to 
the  court  and  to  the  jury  that  the  answer  referred 
primarily  and  essentially  to  the  sales  properties  Bos- 
well- Wilder  and  Wolfe-Petty  which  the  witness  was 
asked  about  and  to  which  his  answer  was  primarily 
addressed.  If  there  was  anything  objectionable  about 
the  answer  as  being  too  broad  or  unresponsive  in  some 
respects,  it  was  waived  by  the  failure  of  government 
counsel  to  object  thereto  or  to  move  to  strike  the 
answer  in  whole  or  in  part. 

Cross-examination  then  commenced  as  follows: 

''Q.  Well,  Mr.  Snelson,  what  do  you  mean  by 
'Black  Butte  areaf  Are  you  familiar  with  the 
Whyler  property,  not  Wilder?" 
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However,  before  the  witness  liad  an  opportunity  to  , 
answer  either  of  such  two  questions  the  court  said 
as  follows: 

"The  Court:  I  think  in  view  of  the  objection  | 
that  I'll  strike  his  last  answer.  The  jury  will  dis-  i 
regard  it."  (R.T.  875)  ' , 

The  answer  so  stricken  was  "his  last  answer"  being 
the  opinion  comparing  the  Black  Butte  Dam  area  and 
the  two  properties  referred  to  as  "anything  in  the  Red 
Bluff  area".  In  stating:  "in  view  of  the  objection"  it 
is  clear  that  the  court  struck  the  answer  and  instructed 
the  jury  to  disregard  it,  not  because  it  tvas  unrespon- 
sive hut  solely  by  reason  of  the  objection  above  quoted, 
to  wit,  that  it  constituted  an  opinion  and  was  im- 
proper on  rebuttal. 

Although  appellants'  brief  addressed  itself  to  the 
question  of  law  posed  by  the  objection  and  the  action 
of  the  court  thereon,  to  wit,  whether  opinion  testimony 
may  be  introduced  in  rebuttal,  appellee  in  its  brief, 
has  wholly  ignored  such  question.    Certain  sentences, 
in  this  portion  of  appellee's  brief  are  incorrect  or 
irrelevant.    Thus,  on  page  41   (U.S.  Br.)   it  is  said  f 
that  the  "comparability  of  the  two  areas  as  such  and 
anything  in  the  Red  Bluff  area  was  not  inquired  into  , 
by  the  Government  in  presenting  its  case."  This  state-  ^ 
ment  certainly  is  inconsistent  with  the  presentation 
of  the  two  sale  properties  as  being  most  nearly  com- 
parable to  the  sul:)ject  property  upon  which   Black 
Butte  is  located  (R.T.  457,  458,  701,  705,  715,  765,  766,  J 
788).  The  statement  (U.S.  Br.  41)  that  appellants  did 
not  object  to  the  striking  of  the  answer  and  that 
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appellants  excused  Snelson  without  soliciting  a  re- 
sponsive answer  certainly  avoids  the  issue. 

Finally,  appellee  argues  that  the  specification  of 
error  is  not  properly  before  this  Court  because  not 
included  in  the  several  grounds  urged  in  support  of 
appellants'  motion  for  a  new  trial.  However,  a  motion 
for  a  new  trial  is  not  prerequisite  to  ax)peal. 

United  States  v.  Hayashi  (9  Cir.  1960)  282  F. 

2d  599,  601; 
Morgan  Electric  Co.  v.  Neill  (9  Cir.  1952)  198 

F.  2d  119; 
Woods  V.  National  Life  and  Accident  Ins.  Co. 
(3rd  Cir.  1965)  347  F.  2d  760,  763-764. 

Hence,  the  omission  of  this  item  from  grounds 
urged  in  the  motion  for  new  trial  is  immaterial.  The 
cases  cited  by  appellee  in  support  of  this  contention 
(U.S.  Br.  42)  do  not  support  it.  In  United  States  v. 
Benning,  330  F.  2d  527,  535  (C.A.  9,  1964)  the  com- 
missioners had  rendered  a  report.  The  appellant  had 
an  opportunity  but  failed  to  object  to  the  entire  re- 
port. This  appears  to  be  tantamount  to  raising  an 
objection  to  an  issue  for  the  first  time  on  appeal.  It 
is  the  appellee  who  on  appeal  raises  for  the  first  time 
a  question  as  to  whether  Snelson's  answer  was  respon- 
sive. Appellants  presented  their  position  in  the  trial 
court  by  asking  the  question  and  urging  to  the  court 
the  propriety  thereof  (R.T.  874).  The  action  of  the 
court  was  simply  a  ruling,  although  belated,  in  favor 
of  the  objection.  Nothing  further  on  the  part  of  ap- 
pellants is  required  (Rule  46).  The  same  criticism 
may  be  made  of  Pehrson  v.  C.  B.  Lauch  Construction 
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Co.,  237  F.  2d  269,  270-271  (C.A.  9,  1956)  (U.S.  Br 
42)  where  there  was  no  objection  to  a  question  and 
no  specification  in  a  motion  for  a  new  trial  so  that  th* 
complaint  was  made  for  the  first  time  on  appeal. 

The  statement  (U.S.  Br.  42)  that  "appellants  had] 
full   opportunity  without  objection  to   explore  witli 
Snelson  on  rebuttal  his  opinion  that  the  Wilder-Bos- 
well  and  Wolfe-Petty  mJes — not  areas — were  not  com- 
parable to  Tract  104"  is  contrary  to  the  record. 

7.     Failure  to  Give  Instruction  and  Comment  Upon  Sales  and. 
Opinion  Evidence  (Specification  No.  7). 

Appellee's  argimient  concerning  all  of  the  instruc- 
tions is  purely  argiunentative  and  requires  no  further 
comment  except  to  disagree  and  rely  upon  the  con-, 
tentions  made  in  Appellants'  Opening  Brief. 


CONCLUSION 
For  the  reasons  advanced  in  their  Opening  Brief 
and  above,  appellants  respectfully  urge  that  the  ver- 
dict be  set  aside  and  a  new  trial  awarded. 

Dated,  Oroville,  California, 
December  3,  1966. 

Respectfully  submitted. 

Blade  &  Farmer, 
By  Robert  Y.  Blade, 
Attorneys  for  Appellants. 
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APPELLANT'S    BRIEF 
from 
ORDER   DENYING   PREJUDICE 
and  from 
ORDER   DENYING   MOTION  FOR   NEW  TRIAL 

STATEMENT   OP  THE  CASE 

My  appeal  from   the   original   Judgment   and   statement   of   juris- 
diction will  be   found   in  file   No«   19539, 

Following  are  the   taxes   alleged  owing   (CR  1,    19539)    and  the 

corresponding  findings   (CR   1072,    19539)    by  the   court: 

iTear  Count  Indictment    (CR   1,    19539)        Finding   (CR   1072,19539 

^^55  I  $18,933.14   taxes  ±     414.78 

^957  II  14,479.38      "  l.OOsIlS 

^^^8  III  7.756.18      "  4:682.99 


Total  $41,148.70 


1,103.95 


Estimated  and  withholding   taxes  paid                             2  46fi   -=^0 
F  4-K  Ex   18,    19   &  20)  ^ 

Balance   owing  on   taxes   found  payable    after 

crediting  withholding   and   estimated  taxes  paid     $3,637.65 

Count   IV  alleged  the  making  of  a  false  return.      The   indict- 
lent    stated  that   I  had   income    of   $564.41   for    the   year   1956   and 
^he  Court   found  that    I   lost   $9231.59   that  year  but  held  me   guilty 
>ecause   that  was  $708.58  less   than  the   amount   of  loss  I  reported. 

During   these   same   four   years    showing  underpayment   of   $3637.65 
f  taxes,    I  gave  $3,619.13    (P  4K  243  and  Cr  1107,    19539),    almost 
;he   same   as   the  unpaid  taxes. 

Also,    during   those   same   four  years   I  directed  that   $21,316.00 
lore  be  paid  out  of  our  law  partnership   income   to  my  two   junior 
ut  equal  partners  than  to  myself   (P  4-0,    19539). 


Duriri'  those  same  four  years  numerous  morti^^ages  and 
contract  receivables  were  substantially  delinquent  but  I  did 
not  commence  even  one  fore^closure.   (See  references  In  Appelli 
Brief  "^ar.e   7^,    19539) 

My  living  expenses  ( CR  1107,  19539)  were  no  more  than 
those  of  an  ordinary  working  family  and  I  made  no  expenditure 
for  luxuries  such  as  new  home,  new  automobile,  new  furnishing, 
jewelry,  liquor,  gainbllng,  etc.  ( CR  1107,  19539), 

There  is  not  one  stitch  of  evidence  of  motive,  need  o: 
inclination  to  avoid  paying  !$3637.65  or  any  other  sum  in  taxe 
during  those  four  years.   During  the  same  period  I  oaid  out 
in  the  neighborhood  of  $100,000  in  real  property  t'^xes  wi  thou 
having  made  even  one  TDrotest  or  one  appeal.   See  assessors' 
records,  F  139-143,  F  115-132,  F  500,  506,  F  538,  F  557-8,  E  ;)0 
F  4K.   (If  I  aimed  to  avoid  paying  taxes  it  would  show  up  in  la 
$1'10,000  area  instead  of  or  at  least  along  with  the  $3600  aref . 

M77  returns  were  prepared  openly  and  honestly  by  compe-ir. 
and  reliable  persons.   ( CR  944,  19539  and  2/15/63,  Vol.  1,  pap 
43,  44  and  94  to  104,  19539). 

On  February  15,  1965,  I  filed  a  motion  for  new  trial 
consisting  of  41  pages  of  affidavits  and  exhibits,  CR  1  -  41, 
and  on  April  8,  1965,  suprderaental  affidavits  and  exhibits,  ^^ 
58a  to  58p,  and  on  August  13,  1965,  supplemental  affidavits  ai 
exhibits,  OR  83  to  87. 

On  August  4,  1965,  the  motion  was  set  for  hearing  befce 
the  Honorable  James  M,  Carter  on  August  13,  1965.   On  August  i 
1965,  I  filed  a  notice  of  intent  to  file  an  affidavit  of  nrejii 


against   Judge   Carter   and   on  Auguat    11,    1965,    I   filed    such 
affidavit.      On   Aur.ust    13,    1965,    Judge    Carter   made    on   order 
denying   prejudice.      I   filed   a  notice    of  anneal   from  the 
order  but   Judge   Carter  proceeded  with  the  motion  for   a  new 
trial   the   same   day  and   denied   it.      Prom  the    order    denying 
prejudice   and  the   order   denying   the  motion   for   a  new  trial 
appeals   were   duly   taken. 

Abbreviations 

I  shall  refer  to  the  transcript  of  proceedings 
that  occurred  on  August  13,  1965,  consisting  of  one 
volume  of  139  pages  as  (Tr).   I  shall  refer  t o  exhibits 
as  -Ex  and  to  folder  numbers  as  F,   Wherever  I  refer  to 
a  transcrint  of  the  original  appeal  file  I  shall  give  the 
volume  number,  date,  page  and  this  court's  file  number, 
19539,  this  (Vol.  57,  4/21/64,  2669,  19539). 

Bertrand  Testimony 

Because  the  record  in  19539  is  so  prolix  and  be- 
cause I  consider  the  Bertrand  specification  (11,  a.,  {'l))P<^f^'^^ 
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o  vital  I  am  having  three  copies  of  all  of  her  testimony 
and  the  opposing  testimony  of  Glenn  Tellgren  compiled^ in 
a  separate  volume  as  a  separate  tranacriptV'^^/^^^/''^/"'^'^^'''^'  '*   '   ,, 

Appendix 
To  the  appendix  I  am  affixing  excerpts  from  the 
record  showing  that  my  returns  were  openly  and  honestly 
prepared. 
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Breakdown  of  Specification  11 

11,    a.,    (1)        Kleanor   Bertrand  1?3911.12   and  $2500 
reductions  of  1957  net  worth,   wiping   out   1957  deficiency 

11,    a.,    (2)        Doan  ^28,500   from  Lloyd  Corporation 
resulting   in  reducing   1958  net  worth  by  |19,950   and  a 
part    of  $8,550,    wiping   out   1958  deficiency. 

11,    a.,    (3)        Elmer  Kolberg,    Government   appraiser,    add- 
itional grounds   for   striking  his   testimony,    which  would 
wipe   out   all   counts,  61 

11,    a.,(3i^)      Cimarron   Insurance   Co,    check   for   .'|2500 
deposited   June   24,    1958   and  Florida  check   for  $5000  de- 
posited May  1,    1958,    reducing   1958  net  worth  by  ^7500,  37 

11,    a,, (4)      Pierce  properties,    checks   show   it  was  not 
uncommon  for  me   to  issue   checks   for   income    taxes   for  other 
people,    affetts   1958   and   intent,  63^' 

11,    a.,    (5)      A,L,Prater,    shows   #1932.69  reduction  item 
and  failure    of  agents  to   follow  up  leads*  64 

11,    a,,    (6)      Aremel   depreciation, #1460.00  per  year  6 

11,    a,,    (7)      L, W.Taylor  worthless  mortgage   reduces 
1957  or   1958  net  worth   by  .$2000, 

11,    a,,    (P)      Rebecca  Tarlow,    reduces   1956   net  worth   by 
#5000,    shows   agent    substantially  wrong  in  other  years 

11,    a.,    (9)      W.K, Royal   testimony,    affected  title    to 
Polder   43  property  and  my  credibility  and   ii  owed  Governraeit 
produced  tv;o   -oerjurlous  witnesses   on  that  one   item  1\ 

11,    a., (10)      Court's  newly  expressed  finding   entitles 
me   to  additional   #1500  reduction  in  net  worth,  73 


Specification  of   llrror  1 
The    court  erred    in  denyinp^  my  motion  and   affidavit 
of   prejuaice. 
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My  affidavit   of   prejudice   appears   on  pages   61   to  75 
of    the    Clerk's   Record.      I   ask   the    appellate    court   to   reaa    it. 
The    prosecution  has    filed   no    counter  affidavit  and   my   affiaavit 
must   be    taken  as    true.      The    only    question   for   the   appellate 
court   to  aeciae    is   whether  unaer   those   uncontraaictea    facts   I 
woula   obtain  a   fair  ana    impartial  hearing  before    Judge    Carter 
on  issues  arising  from  my   original  motion,   affidavits  and   ex- 
hibits  on  pages   1   to   41   of    the    Clerk's  Record    filed   February 
15,    1965,    pages  58(a)    to  58 (p)   filea   April  8,    1965  ana   pages 
j 85   to  87   filea   August  13,    1965.      1  ask   the    court   to   read    these 
j  62   pages  and   then   to  read    the    surnmaries   on  pages  3,    4  and   5 
'of    the    Clerk's   Recora   ana    then   to   review    the   Affidavit   of 
'[Prejudice    commencing   on  page    61. 

The    intemperate    language   by   Judj^^e    Carter  at   the   early 
part   of   the   hearing    (Tr  9,    H,    14)   which   incluaed    "...Just 
pick  up  your  papers   ana   walk   out"ana    the   allotmen/'of  five 
minutes    to   cover   four  major   items   of  my  motion    (Tr   138), 
Jthe  misconceptions   of   the    fact   in   the   recoru,    as   I    shall   show 
unaer   specification   10   coniirm   the   prejuaice. 


Court  evidencea    pre  J ua ice    hy    silence 

The    court   sits   as   a    jury   whenever   It  a.ecides   questions 
of    fact.      It    sat   silent  when  i-lr.    Alexanaer   aaia    ( Tr  94)    of   me 

"This    Is   a    con  man  we    are   dealing   with." 
(line   2C)    "We   are   aealing-   with   a   con  man  anu    nothing  else," 

What  woula   a    Juage    trying  a   criiuinal   case   before   a 
Jury  do  when  a   prosecutor  made    such   statements  before   a    Jury' 
He   would    castigate    the   prosecutor  and  declare   a  mistrial. 
Only  a  prejudices    Judge   would    sit  mute   -  ana    inferentially 
accept   the    statement  as  evidence. 

And   when   I    said:    (Tr  95) 

MR.    L^l'jSK^:      Again,    Your  Honor   —    I'm    the    con  man, 
but  who   is   wlthholalng  eviaence?      They  are   withholaing 
evidence;    not  me.    (excuse    the    grammar)    I'm   trying   to  present, 
all   the   evidence    to   the    Court,    and    I'm   the    con  man. 

When   I   gave    the    court  an  extra   opening,  to   relieve   me 
of   the    false   ana   prejudicial   charge   of  being  a   con  man   the 
court   continued    to   show  prejudice   by   its   silence    on   that   sco 
Court  again  shows   prejudice    in  woras 

The   Court's   response   was:    (line    16    Tr  95) 

THK   COURT:      You  would    like    to   retry   this   case,    starting] 
now,    and    take    witnesses   for   two   or   three   weeks. 

The   court's   prejudicial  attitude    towards  me    is  brought 

an  hour  and 
in  focus   when   it   is   observed    that/some   minutes   previously   th 

following   occurred:    (Tr  73)  i 


TH^   COURT:     I>o  you   propose    to   take   all  afternoon 
on    this   matter? 

I         MR.    LSJ^SKH::       I    think    I    woulci... 
THE   COURT:      What  ao   you   propose,    that  we   meet   tonight 
or  tomorrow? 

MR,    L^NSK^:      I   would,   agree    to   either   one...  I 'a    rather 
tie   finished    tomorrow  morning   instead    of   tonight. 

However,    the    court's   prejuaice   was  eviaent   throughout, 
TH^   COURT:      I  aon't  know  whether   I'm   going   to   let  you 
sail  witnesses   or  not.      I  aon't  propose    to   let   this   thing 
50  on  forever. 

To  a    Juage   who   is   impatient  because    of   prejudice, 
'orever   is  a  aay" , 
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THE  COURT:  (Tr  88  line  21)   You  are  referring  to 
that  statement  about  whether  you  cooperated,  or  not? 

MR.  L^SKE:   Yes. 

THE  COURT:   They  weren't  able  to  pin  you  O-own  to  show 
what  period  you  really  were  talking  about. 

Here  a^^ain  the  court  shows  how  its  prejuaice  has 

bllnaeJ.  its  conception  of  the  facts.   In  my  affidavit 

of  August  12,  1965  (GR  85)  appear  the  following  contrasting 

quotes  from  George  Nyman,  one  of  the  two  agents  whose 

testimony  were  the  sine  qua  non  of  the  indictment  arxl  the 

judgment  against  me. 

George  Nyman' s  testimony  on  March  23,  1963,  Vol.  25, 
page  87  of  transcript  of  Criminal  Case : 

"...so  I  had.  to  take  any  information  you  were 
giving  to  try  to  compile  your  net  worth,  since  you 
were  not  giving  me  any  full  cooperation." 


I 


George   Nyman 's   testimony  April  27,    1965    (Ex  B) 

"q,     Well,    was    the    situation  aifferent  when  you  were 
under   the    Intelligence   jjivision  as   to   cooperation  ana 
your  right   to   take  documents   for  photostating? 

A        TVier-e   was  no  difference    in  the    situation.      You 
were   giving,  full   cooperation." 

The    court's   prejudice   against  me    should   be   evident. 
I   caught   one    of    the    two  key   Government  witnesses   in  a 
wholly   inconsistent   statement   on  an   important   point  re- 
lating  to   the   agents'    steading   of  my  documents.      I   was   the 
questioner,    not   the   witness,    who  was   free    to   give   v/hatever 
answer  he    chose;   ana   yet   the    court  puts   the    shoe   on   the 
wrong  foot  when   it   says   the   witness   couldn't   pin  me  aown. 


wH 
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I  make   the   following    suimnary  on  this    specification. 

I   notified   the  court    Immediately  after    I   received  notice 
of   the    setting   of  the  motion  before    Judf^.e   Carter  that   I    intended 
to   file    an  affidavit   of  projudice   (CR   r^6). 

Upon  peremptory  denial   of  my  motion  and  the   filing   of  my 
notice   of  anpeal   the   court    should  have,    in   the   exercise   of  due 
process,    given  me   an  opportunity   to  petition  the  Circuit   Court 
of  Appeals   for  a  writ    of  mandamus. 

After  the   appeal  from  the   original   judgment  was  perfected 
Judge   Carter  no    longer  had   jurisdiction  over  the  case    and  there- 
fore his   advocacy  before   the    appellate   court  was  not  a    judicial 
act  but    constituted  a  partisan  act  directly  against  the   interest 
of   aooellant.      See   the   exhibits   on  pages  76   to   80  of  the  Clerk's 
Record. 

Many  of   the  rulings   of  JudQ;e    Carter   Inthe   trial  were  not 
mere   errors   of  law  but   constituted  prejudicial  acts. 

A  reading  of  my  affidavit   of  prejudice   plus  the   transcript 

of   the   hearing    on  my  motion  must   lead  to  the   conclusion   that 

I  could  not   and   did  not   receive  a    fair   and   impartial  hearing 

I 

jfrom   Judge  Carter   on  ray  motion  for   a  new  trial. 

To  aeny   the   ri^':ht   to  present  witnesses  tind    cross  examine 

room 
I  witnesses   present   in   the    court/in  tho    face   of   recent  U.    3. 

I  Supreme    Court  decisions   guaranteeing  confrontation  under   the 

[Sixth  Amenament  must   stem   from   prejudice. 


A.  a 

Specification  of  Error   2 
The  court  erred  In  proceeding  to  hear  my  motion  for  new 
trial  after  the  notice  of  appeal  was  filed. 

28  USCA  144 

Amenuaent  V'  U.  S.  Constitution 
(Cue  Process) 

The  statute  permits  only  one  affidavit  of  prejudice  in  i\ 
case.   Juds'.e  Carter  knew  promptly  after  he  set  m:/  motion  for 
new  trial  that  I  intended  to  file  an  affidavit  of  prejudice 
against  him  { CR  126).   It  was  apparent  that  he  knew  he  was  g'li 
to  deny  my  affidavit  (TR  1,  6  and  7).   The  Circuit  Court  of  -p; 
does  have  jurisdiction  once  an  appeal  is  taken.   I  should  hai? 
o;iven,  in  the  exercise  of  due  process,  time  within  which  to  3^, 
a  writ  of  mandamus  to  obtain  an  immediate  adjudication  of  thi, 
sufficiency  of  my  affidavit  of  prejudice.  |l 

Since  the  Circuit  Court  of  Appeals  must  have  found  thatioi 
their  face  my  affidavits  and  exhibits  in  supr^ort  of  my  motio:; 
new  trial  do  show  grounds  for  such  motion  when  it  remanded  ^e 
issue  to  the  District  Court,  I  should  be  placed  in  the  same  ^o 
now  as  I  would  have  been  if  the  trial  juds^e  had  followed  due^p, 
i.e.,  submit  the  issues  nn  ray  motion  for  a  new  trial  to  a  dij 
interested  jud-^.e . 
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Specification  of  Error  3 

The  court  erred  in  denying  me  the  right  to  adduce  live  evidence 

n  support  of  my  motion  for  new  trial. 

Amendment  V,  TT»S.  Constituticn 
Amendment  VI,  U.S.  Constitution 

In  re  Oliver,' 333  U.S.  257,  273 

The  statute  makes  no  restriction  on  the  type  of  evidence  a 
efendant  must  present  in  support  of  a  motion  for  new  trial*  Due 
pocess  would  therefore  entitle  a  defendant  to  present  evidence  as 
t  is  commonly  conceived  in  our  courts  of  law.   An  ex  parte  affidavit 

^3  not  the  best  method  of  presenting  evidence  but  is  intended  to 
fford  a  practical  means  of  getting  facts  before  a  court  as  an  initial 

^bep  to  show  both  good  faith  and  substance.   But  this  is  not  the  and. 

'le  opposition  may  file  counter  affidavits.   Either  side  may  then 

'^'r»033-examine  the  makers  of  the  affidavits.  To  do  otherwise  would 
)  violence  to  our  whole  system  of  open  justice. 

There  is  another  reason  for  live  testimony,  not  only  from  per- 

^°ons  whose  affidavits  have  been  filed  but  from  other  witnesses.   Not 
LI  persons  are  willing  to  sign  affidavits.   Some  persons  wish  to 
Lve  the  impression  of  complete  neutrality  in  any  controversy, 
ley  are  willing  to  give  evidence  but  only  in  open  court  in  the 
?esence  of  both  sides.   S\irely  the  pertinent  testimony  of  such 
Ltnesses  should  not  be  eliminated  in  an  issue  that  arises  under 
3  USCA  144. 

Some  people  are  afraid  to  give  affidavits  that  could  be 
onstrued  to  favor  a  litigant  and  disfavor  the  United  States  Govern- 
ent  and  especially  the  Internal  Revenue  Service  or  the  FBI  or 
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the  Department   of  Justice.      Such  person's  relevant   testimony 
should  not  be   excluded  in  any  case,    certainly  not  where   a  mai 
freedom  is  at   stake. 

Some  witnesses  are  biased  in  favor  of  the  Government  anc 
against  a  defendant.  They  will  give  affidavits  to  the  Goverri 
and  none  to  the  defendant.  A  defendant  should  not  be  deprive 
of  their  testimony.  Their  testimony  can  be  obtained  by  exarai 
them  in  open  court.  To  deprive  a  defendant  of  the  right  to  € 
witnesses  In  open  court  is  to  deprive  him  of  life,  liberty  o) 
property  without   due  process. 

The    Supreme    Court   said    in   In  re    Oliver  at  page   273  J 

"A  person's   rl£-ht   to    ...   an  opportunity   to  be  heard 
in  his  lefonse-aright      to  his  auy   in   court-  are 
basic    in   our   system   of    Jurisprudence;    anci    these 
rights    incluae,    as  a  minimum,    a   ri^ht   to   examine 
the   witnesses  against  him,    to   offer   testimony,   and 
to   be   represented  by    counsel." 

The  right   to   examine    and  cross   exsimine  witnesses 
is,    therefore    a  fundamental   and   constitutional   right    and 
not   a   discretionary  one   for   the   court    to   decide.      However, 
if  it  were   discretionary  the   Court   abused  its   discretion 
in  view   of  the   fact   that   Deschenes  had  been  evasive   not 
only   in   the  depositions   in  the   civil    case  but  also   in 
this   case   in  chief.      The    same,    of  course,    was  true   of 
Nyman  and  his   inconsistent   statements.      Brady  was    insolent 
and  insulting   in  his   deposition   in  the  civil  case    and 
simply  refused  to  respond  to    the    subDoena   served   on  him 
for  t  he  hearing   of  August    13,    1965. 


Deschenes'  Evasiveness 
Vol.  49(A),  l/\l/^-b,    19539,  page  1166 

Mr,  Burdell  asked  Mr.  Deschene  a  direct  question, 
whether  (line  8)  "in  the  course  of  preparation  of  Exhibit 
820  as  well  as  820  first  amended,"  Deschenes  "used  the 
duplicate  deposit  sIItds,  including  notations  as  to  the 
source  of  the  receipts." 

At  first  Deschenes  said  he  used  them  as  a  "reference 
source"  (line  12) • 

Then  he  said  he  "used  them  as  a  guide"  (line  14). 

Finally  Mr.  Burdell  succeeded  in  piifflng  him  down: 

Q   (line  15)  You  based  some  of  the  figures  on  those 
deposit  slips,  did  you  not? 

A   That  is  correct, 

I  see  no  criticism  of  Deschenes  basing  some  of  the 
figures  on  the  deposit  slips  but  this  bit  of  questioning 
should  cast  doubt  on  the  honesty  of  the  sine  qua  non 
of  a  case  against  me. 


Deschenea'  Evasiveness 
page  1166  line  24 

Q   And  in  some  cases  it  is  correct,  is  it  not, 
that  in  order  to  find  an  item  you  would  commence  with  the 
notation  or  the  entry  on  the  December  31,  1958  net  worth 
statement  and  then  work  backward  from  that  entry;  isn't 
that  correct? 

A   Well,  I  don't  know.  Do  you  have  any  particular 
case  of  that?  j 

Finally,  when  Mr.  Burdell  pinned  him  down  to  the(P  236) 
Meljie  item  Mr.  Deschenes  said,  page  1168,  line  6: 

A   Yes  I  did.  j 

Mr.  Burdell  tested  Deschenes  on  another  item,  V-1, 
Isabella  L,  Bruce  and  asked  him  (page  1168,  line  25), 
"did  you  use  the  same  procedure  with  respect  to  that  account*: 

A  On  that  one,  I  had  the  known  balance  12/31/52  (shou'.l 
be  58,  see  page  1171  line  7)... I  worked  it  back  on  the  deposj; 
I  found... and  on  the  basis  of  that  I  arrived  at  the  balance. 

Q   In  the  Exhibit  V-1  there  is  a  deposit  slip,  is  ther- b 

A   Yes,  there  is» 

Q       And  attached  to   it    ...is   a  reference  to  payment 
by   Isabella  L.    Bruce? 

A        Right. 

Q   Did  you  take  into  consideration  that  payment  in 
arriving  at  your  figure? 

A   No,  I  overlooked  that  one. 


Q   What  was  the  effect  of  overlooking  it  on  the 
net  worth  statement? 

A   I  understated  the  liability  by  about  $100  (should 
be  $500). 

Q   And  the  effect  on  income? 
A  Well,  it  would  overstate  the  income  by  $500. 

Q   That  is,  it  would  overstate  the  income  as  shown 
on  Government's  Exhibit  820  or  820  first  amended? 

A   Yes. 

THE   COURT:        What  was  the   amount   of    the  deposit   over- 
looked  -  $500? 

THE  WITNESS:      Five  Hundred  dollars, 
Deschenes'   Evasiveness 
pa'^e   1171,    line    11 

Q        Now,    on  a   number   of  these    items    that   are    in    the  net 
worth   statement  you   did  follow   the  practice   of   commencing 
with  the   final   net  worth   statement  and  working  backwards, 
did  you  not? 
A     No,    I  used   the   documents  wherever   they  were   available, 

Q        But   if  you   didn't   find  the   document,    in   those   cases 
you  would  use   the    1958  net  worth  statement  and  work  back- 
wards  from   it,    did  you  not? 

A       Do  you  have   a  specific   instance?      There   are   so   many 
items   in   this  net  worth,    I   can't   keep   track. 

Q       I  gave  you  two.      I   don't  want   to    go   over   each  one. 
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I  want  to  ask  you  if  in  general  you  followed  that  practice 
in  other  instances, 

Q    (Dage  1172,  line  4)    I  will  limit  the  question  this 
way;   Did  you  follow  that  practice  in  other  instances  in 
addition  to  the  two  that  I  brought  to  your  attention? 

A   I  can't  recall  right  now  without  some 

Q   You  mean  you  don't  know  whether  you  did  or  not?        ' 

A   I  don't  recall. 

Deschenes'    Evasiveness 

Q       (page   1172   line   10)        You  also  had  a  net  worth  statemen'i 
as   of  December  31,    1954,    did  you  not?  ' 

A       Yes,    sir   -   if  that   is  the    one    prepared  by  Mr.    Cauthorn. 

Q       That   is  the    one    I  have  reference  to.    I  think   it   is 
Exhibit   190.      In    some  cases   you  used  that  net  worth   statement 
and  worked  forward,    did  you  not?  ' 

A       Do  you  have   some   references   of  that,    too? 
I   can   think  of  a    couple. 

Q       I  am  trying   to    find    oat  v/hat   your  method  was   of  preparig 
a  net   worth  statement.      I    don't  want    to  go  into  every  example.^ 
I  want   to  know    if   in  general   you  used  that   method. 

A        I  used  those   as    anchor  points.      I  didn't  necessarily 
use    them. 

Q        You   didn't   necessarily  use   them? 

A        No. 

Q   Did  you  at  any  time  use  them? 


I  A        I  might  have,    if  you   can  recall   some   example 

that    I  can  refer  to, 

Q        As   of  now  you  mean  you  don't   know? 
I 

A       Well,    I    just   can't    say,      I   mean,   there   have  been 

i  so  many  items   in   this  net  worth  and    so  many  transactions 

I  by  the  defendant  that    it    is  kind  of  hard  to  r  eally  keep  up 

with   it. 

Q        But  in   the  preparation  of  a  net  worth   statement  for 

purooses   of   a  criminal  tax   trial,    regardless   of  the  number 

of  items,    you  would  have   a  method  which  you  would  follow, 

would  you  not? 

A        I  used  the  documentation  that  was  presented  and 

the  witnesses   in  this    court, 

Mr.    Deschenes  continued  to   evade    (page    1174   and   1173) 

until  he  was  asked  by  the 

THS   COURT:    And  that   is  the  way  the    question  now 

stands:      Did  you  use    it   to  check?      Did  you  use   it   as    a 

starting  point? 

THE   WITNESS:      I'm    sure    I   used  the   document   in  this   case 

that  has  been  presented  here, 

Deschenes   continued  to  parry   (line   15  page    1174) 

I    and   then:      (page    1175) 

Q       But   the  peg  that  you  would  use   for   the  beginning 

net  worth  figure   as   of  December  31,    1954,    would  be  the 
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Cauthorn  net  worth   statinent,  which  is  Exhibit   190;    is  that 
not   correct? 

A       I  wish  you  would   state  that  again,    please. 

Q       Yes.      The  peg   or   the  base    or    the  evidence  which 
you  would   use   for   establishment   of    the   December  31,    1954 
net  worth,    which  we   call  the  beginning  net   worth,    in  some 
cases  was  the   Cauthorn  net  worth   statement  which  is  Exhibit 
190;    is   that  not   correct? 

A       I    could   have.      I  can't   say   for  sure.      I  could  have. 

Q       Are  you   saying   that    as   of  now  you  don't  know  whether 
or   not   in  some   cases   that   was  the    only  document  that  you  hac 
to  use   in  order   to  e stablish  the  beginning  net  worth  in  thifc 

A       No,    there  has  been  the   testimony  of  witnesses  here, 
and  there  has  been  documentation  put   in   by  them,    and   I  am 
sure   that  all    of  those  were   considered. 
Q        In  establishing   the    beginning   net  worth? 

A       The   beginning  net  worth, 

Q       Now,    we    are  referring   to  the   Cauthorn  net  worth 
statement,   which  is  Exhibit   190   (handing  document  to   the 
witness).      There   is    afigure  under   the  heading   "Assets"   and 
under  the    subheading    "Partnership   Interests"  designated  as 
"Lava  Motel,"    in  the   amount   of   |7,589.      Did  you  use    that   fi^.r 

A        I  will  have   to  look  at   the   summary  sheet.      Have  you   pt 
th  ^    folder  number? 


Q       We   will   find   it  for  you.      Polder   141.      Look   at 
page    11    of  Exhibit   820. 

Q        (page    1176   line    23)      Did   you  use   that   figure? 

A        Yes,    I   did. 

Q        (page   1177)      Do   your  notes   show    that   you  used   anything 
except   that   figure   for   the   beginning  net  worth? 

A       That   is  what   I  used   —     Mr.    Cau$;horn»s   statement. 

Q,       My  question   is,    did  you  use   that   figure   and   only 
that  figure? 

A       As   of   12-31-54. 

Q       Right.      And   did  you   do   anything   to  verify   the 
accuracy  of  Mr.    Cauthorn^s   figures   or  his  figure  with 
respect   to    that   item? 

A        No,    I   didn't. 

Deschenes  parried  and  then   again  admitted   (page   1177)  : 

Q       I  had  better  repeg-t  that  question,    I   guess.      Were 
there   cases  where   you  used  only  an   anchor   at   one   end,   with- 
out using  the   anchor   at   the   other  end?     And  by  the    term 
"anchor"   I  am  talking   about   the   two  net  worth   statements 
that  we   have  been  talking  about. 

A       Well,   in  this  case   I    just  used  Mr.    Cauthorn's 
net  worth  as   of   12-31-54. 

Q       At   the   beginning? 

A        Right. 

Q   (page  1178  line  10)   In  that  case,  (P  236  page  5, 
schedule  C)  you  used  the  anchor,  that  is,  what  you  would 


I 
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call  the  anchor,  of  December  31,  1958,  that  is  the  net  worth 
statement  of  December  31,  1958,  did  you  not? 

A   Yes,  I  did. 

Q   What  did  you  use,  if  anything,  for  a  beginning  net 
worth  statement  or  for  a  beginning  net  worth  anchor  or  base? 

A   In  the  case  of  Isabella  Bruce  I  just  computed  it 
back  on  the  known  deposits* 

Q  So  that  (page  1179  line  6)  in  the  case  of  Polder  236.. 
let's  take  as  a  hypothetical  illustration,  if  in  the  year  195 
you  overlooked  a  deposit  slip,  then  the  ending  figure  for  19£ 
would  be  inaccurate  would  it  not,  as  it  was  in  the  Miljie  cas 
A  If  I  overlooked  a  deposit  in  1958 

Q   Right. 

A        —   the   ending  balance  would  be  understated. 

Q       Or,    aside   from   overlooking  deposit   slips,    if  a  deposit 
slip  were   lost   or  misplaced  or    anything   of  that    sort   and  you 
didn't   find  it,    that  would  result  in  the   same   inaccuracy, 
would   it  now? 

A        Based  on  your   assumption,    yes. 

I 

Deschenes   and   Nyman   should  have  had  * 

more   accurate  knowledge   of  my  case 

Q  (page  1181  line  10)  Now,  you  worked  on  this  case  abou 
two   and  a  half  years,    as   I  understand;    is   that  right? 

A       Yes. 

Q   And  during  a  substantial  portion  of  the  two  and  a 
half  years  you  worked o n  it  fulltime;  is  that  right? 

A   Yes. 


EFFECT  OF  FOREGOING  TESTIMONY 
OF 
ALBERT  DESCHENES 

The  net  effect  of  the  foregoing  testimony  of 
Albert  Deschenes  when  considered  in  connection  with 
the  affidavits  of  Richard  D.  Bennett,  Winnifred  Jones 
and  0.  G.  Larson  (CR  19  to  24)  and  the  $2500  deposit  of  June  24,19 
in  my  account  of  the  Cimarron  Insurance  check  and  the 
deposit  of  May  1,  1958  of  $5000  (Exhibit  S-1)  of  the 
Florida  bank  check  for  the  same  beneficiary  is  as  follows. 
!•  Deschenes  was  evasive  In  his  testimony. 

2.  Either  he  failed  in  his  duty  to  follow  up  the  leads 

given  him  by  me  through  the  deposit  slips  on  two  major  (Ex  S-1) 
items  totalling  $7500  in  the  ye^r  1958  or 

3.  He  deliberately  overstated  ray  net  worth  at  the  end  of 
1958  in  the  sum  of  $7500  on  account  of  those  two  items  and 

4.  Because  of: 

a.  incompetence  or 

b.  evil  motive  or 

c«  zeal  in  accomplishing  an  end  result  regardless 

of  means, 
proved  his  utter  lack  of  qualification  for  the  preparation 
and  introduction  of  a  net  worth  statement  (820  and  820  first 
amended)  as  a  disinterested  expert. 

It  is  important  to  remember  that  court  admitted  the 
net  worth  statement  on  the  basis  of  Deschenes'  testimony 
and  accepted  whole  the  majority  of  the  items  on  it  without 


question  whenever  the  specific  Item  was  not  disproved 
by  me  or  my  accountant.   It  must  be  remembered  that  this 
is  the  same  mastermind  who  made  up  the  Rebecca  Tar low 
statement  (  Sx  W  2358,  P  226)  which  was  |5000  wrong  for 
one  year  due  to  one  single  omission  and  also  wrong 
for  each  of  the  other  years  in  issue.   This  is  the  same 
Albert  Deschenes  who  had  Mrs.  Tarlow  sign  the  statement 
which  virtually  became  the  evidence  when  she  was  a 
patient  in  a  hospital.   This  is  the  same  Albert  Deschenes 
who  masterminded  the  false  affidavit  of  Eleanor  Bertremd. , 
This  is  the  same  Albert  Deschenes  who  stole  from  my  files^ 
numerous  documents  and  made  an  affidavit  that,  after 
returning  193  of  such  stolen  documents,  he  no  longer 
had  any  of  my  documents;  yet  produced  an  original  such 
stolen  document  at  the  last  session  in  court.   This  is 
the  same  Albert  Deschenes  who  also  produced  in  my  recent 
s^lt  against  him  microfilm  of  documents  that  he  knew 
were  stolen  from  me  (about  250  such  documents)  and  that 
he  retained  secretly  in  his  files  when  he  made  the 
affidavit  that  he  had  no  documents  belonging  to  me.   This 
is  the  same  Albert  Deschenes  viho   interviewed  over  500 
persons  in  his  investigation,  recommended  my  prosecution, 
and  then  pretended  such  disinterestedness  and  expertness 
that  he  was  able  to  and  did  prepare  the  net  worth  statemerJ 
from  the  evidence  in  the  case.  Were  hits  mind  and  raagnanir! 
so  great  that  he  could  separate  his  guilt  conclusion 


long  before  prosecution  and  all  the  hearsay  he  gathered 
during  investigation  from  the  testimony  at  the  trial? 

Deschenes*  use  of  Anchors 
Deschenes'  competence  or  at  least  the  method  he 
used  in  arriving  at  the  net  worth  statement  were  so 
faulty  in  another  respect  that  the  Government  net 
worth  statements  should  be  stricken*   There  are  two 
reasons  for  this  in  addition  to  the  ones  previously  given. 

1.  Deschenes  used  as  one  anchor  for  the  beginning  (Dec. 31, 195 
net  worth  the  Cauthorn  net  worth  statement  (Ex  190). 

For  the  other  end,  (Dec.  31,  1958)  he  used  Ex  '^'^77- 

\   He  did  not  tie  them  together,  i.e.,  he  did  not  trace 

j 

each  item  on  each  statement  forward  or  backward  from 

one  to  the  other.   He  admitted  to  two  or  three  specific 

;  examples  that  he  did  not  corroborate,  such  as  Lava  Motel, 
1 
#7,589  (Vol.  49  (A),  7/17/63,  19539,  p^ge  1177).   This 

method  was  obviously  faulty  and  insufficient  to  make  a 

prima  facie  case. 

2.  My  so-called  net  worth  statement  as  of  December  31, 
1958  was  not  a  net  worth  statement  but  a  compilation  of 
properties  I  owned  or  managed  with  approximations  only  for 
the  sums,  costs,  etc.   This  is  not  a  financial  or  net 

worth  statement  upon  which  a  criminal  conviction  cein  properly 
be  based  and  Mr.  Deschenes  admitted  he  used  some  of  the 
items  on  it  for  that  purpose  without  corroboration. 
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This  l3  exhibit  2372,  Folder  513.  It 
was  dated  October  IB,  1961  and  reads  in  part  as 
follows: 

"I  have  Intentionally  compiled  to  the  best 
of  my  ability  all  properties  administered  by  me 
with  my  best  estimated  cost  of  those  properties  to 
either  myself  or  the  correct  beneficiary.  In 
some  cases  I  have  named  a  desip^nated  trust  benefi- 
ciary, and  in  sane  I  have  not."   It  isnot  my  intention 
to  claim  property  as  ray  own  which  I  had  at  all  times 
acknowled2;ed  to  be  that  of  others*   However,  my  including 
comprehensively  all  properties  being  administered,  I 
would  like  to  avoid  criticism  for  omissions." 

Also  the  following  is  paragraph  6  of  the 
instrument  used  by  Mr.  Deschenes  and  accepted  by  the 
court  as  an  anchor  point  and  as  my  own  financial  statement 

"Many  of  the  obligations  are  trust  obligations 
besides  those  specifically  mentioned  as  such  and  many 
of  the  assets  are   designated  as  specific  securities  for 
designated  liabilities  or  trusts." 

Mr.  Deschenes,  the  prosecution  and  the  Court 
used  this  instrument  as  an  admission  against  interest 
and  in  the  nature  of  a  confession.   I  have  found  and  know 
of  no  authority  that  permits  such  a  document  to  be  used 
for  such  legal  purpose • 


'd'f 

Specification  of  Error  4 

The  court  erred  in  admitting  in  evidence  carte  blanche  depos- 
itions that  were  taken  in  a  civil  case. 

Amendment  V  U.S.  Constitution 

I  sued  Government  agents  for  possession  of  documents  that 
,hey  stole  from  me."*^  John  Brady,  Albert  Deschenes  and  George  Nyman 
ire  three  of  the  defendants  in  that  case.   I  took  their  depositions 
nd  discovered  that  John  Brady  had  stolen  from  my  office  at  least 
50  documents  which  he  turned  over  to  Deschenes  and  Nyman.   I 
ook  the  depositions  of  John  Brady  and  George  Nyman  and  Mr.  Alex- 
nder,  the  prosecutor,  took  the  deposition  of  Albert  Deschenes  in 
hat  case.   I  believe  that  selective,  pertinent,  relevant  statements 
ader  oath  on  prior  occasions  could  be  introduced  as  evidence  for 
mpeachraent  purposes,  etc.  but  that  such  introduction  should  be 
'onfined  to  the  relevant  evidence  and  that  to  throw  into  the  record 
omplete  depositions  which  may  and  in  this  instance  does  contain 
ipe judicial  and  a  maize  of  irrelevant  matter  is  an  abuse  of  discretl 

One  of  my  contentions  in  my  appeal  in  chief  is  that  I  was 
yeated  in  a  wholesale,  carte  blanche  manner  by  the  court  and  this 
J  further  evidence  towards  that  end.   The  depositions  are  designate 
'\i   A,  B,  C,  D  and  E. 

Since  the  court  is  the  trier  of  the  facts  in  this  proceeding 
id  admitted  the  depositions  carte  blanche  (without  their  even  being 
town  to  defendant  for  examination)  it  may  be  presumed  that  the 

:>urt  was  influenced  by  the  irrelevant  and  prejudicial  matter  in 
*  A,  B,  0,  D  and  12 


the  denoaltlons. 

TR  81 

THE  COURT:   Objection  sustained.   (to  the  taking  of  Joh 
Brady's  testimony).  The  deposition  will  be  made  a  part  of  t) 
trial  for  the  purpose  of  this  motion  for  a  new  trial. 

TR  89 

MR,   ALEXANDER   •••    I   think  we    should  have    all   the    deposi 
attached  to  the  proceedings, •• 

THE  COURT:  We  will  attach  the  Nyraan's  depositicn  and  f j 
it  as  part  of  these  proceedini-^s.  Was  there  a  deposition  taki 
Mr.    Deschenes   also?  j 

MR.    ALEXANDER:      Yes,    Your   Honor.      I   will  be   happy   to  hai 
attached  also.  I 

THE  COURT:      You  may  attach   it   also. 


il 


Specification  of  Error  5 

The  court  erred  in  requiring  me  to  make  an  oral  offer  of 
1 
pj»oof  relating  to  testimony  I  expected  to  elicit  from  adverse 

witnesses  present  in  the  courtroom. 

Amendment  V,  U.  S.  Constitution 

Tr  82 

THE   COURT:      What    do  you  v;ant   to  prove   by  Mr,    Nyman?      Don»t 

yl-u  have    an  affidavit  with  respect  to  Mr.    Nyman? 

MR.   LEN3KE:     Yes,    I  have,    Your  Honor.      I  have  made  an  affidavit 

th  relation   to  Mr.   Nyman  and  Mr.    Deschenes.      They  are  both  here 

the   Courtroom,      I  would  ask  the  Court  not  to  require  hb    to 

I'sclose  my  examination  of  them  In  advance,   because   I  believe  what 

llformatlon   I   should  obtain  fr^m   them  will   be  more   cogent  if   it   is 

{jtten  fresh  without  giving  them  warning  as  to  the  way   I   intend  to 

i|k  them, 
I 

THE  COURT:      Do  you  want  to  make  a    showing  as   to  what  you  would 

Lclt   from  them? 

MR,    LENSKE:      If  I  do  that,    I  will  disclose   to   them  the  natiire 

J|  my  examination  of  them.      It   will  lessen  the   effectiveness   of   the 

dstimony  that   I  hope   to   be   able  to   elicit   from  them. 

THE  COURT:      I   am  not  going   to   take    any  testimony  unless  you 

i 
.^ce  proof  on  the   record. 

MR,   LENSKE:      I  want   to  object  to  that   requirement;   but   I  have 
q choice  but  to  comply  with  it,      I   believe  in  proper   discretion 
rthe   status   of  my   case   that   the   Court    should  properly  let  me  proce€ 


with  my  testimony  in  my  own  way,  rather  tiian  restrict  me  in  a  puj 
where  I  cannot  examine  them  without  disclosing  to  them  what  I  w;it 
to  examine  them  about, 

THE  COURT:  What  do  you  propose  to  do,  make  an  offer  of  prol 
here  or  not? 

MR.  LENSKE:  Well,  since  I  evidently  am  required  to  do  so, 
I  want  to  show  both  Mr,  Deschenes  and  Mr.  Nyman  made  false  affi(|.\ 

regarding  records  of  mine  which  are  on  file  here  now.   The  af f i  i\ 

(CR  44,  19539) 
were  made  in  :^ptember,  1962,/' and  part  of  the  record  of  this  casi 

which  they  said  —  they  both  said  they  had  no  records  of  mine  ii 

their  possession,  or  under  their  control.   I  think  there  was  -- : 

forget  the  exact  wordings.   I  v/ant  to  show  that  at  the  time  the;;' 

made  those  affidavits,  although  they  had  sent  me  193  documents 

which  they  had  surreptitiously  taken  from  my  files,  they  then  hi. 

them  in  their  possession,  and  had  them  microfilmed  —  approxima  ] 

250  pages  of  documents  which  they  received  from  Mr.  John  Brady  iC 

which  they  knew  were  at '^len  from  me  by  John  Brady;  pursuant  to  « 

program  John  Brady  has  followed  in  this  District  of  stealing  dO(Ji 

from  taxpayers  and  turning  them  over  to  the  Internal  Revenue  Seii 

I  will  show  by  testimony  that  Mr.  Nyman  and  Mr.  Deschenes  Ic 

in  their  possession  this  microfilm;  that  they  saw  the  originals  f 

s-me  of  those  documents;  that  at  the  present  time,  and  ever  sin* 

1 
some  date  in  1960,  they  have  had  possession  of,  and  now  have  po.-^ 

ion  of,  one  of  my  documents  which  they  did  not  produce  pursuant  " 
my  motion  to  inspect,  and  it  was  not  produced  at  any  time. 
THE  COURT:   What  document  is  that? 


MR.  LENSKE :   It»s  a  document  that  they  have  admitted  they 
have  in  their  possession,  regarding  a  timber  contract,   I  would 
have  to  see  it  in  order  to  give  further  details  regarding  it.   I 
want  to  show  through  Mr.  Deschenes  and  Mr.  Nyman  that  they  testified 
falsely  regarding  Exhibit  2184,  which  is  the  exhibit  Your  Honor 
felt  Justified  my  conviction.   I  want  to  show  through  their  testi- 
mony that  this  was  a  stolen  document  --  known  to  be  a  stolen  docu- 
ment, and  the  testimony  they  gave  concerning  it  was  inconsistent 
with  the  facts  as  they  are. 

I  have  already  shown  —  I.  have  already  shown  —  I  have  attached 
to  my  affidavits  a  photostatic  copy  of  one  of  the  links  in  their 
testimony.   It's  a  memorandum  that  Mr.  Deschenes  testified  -- 
[identified  the  date  when  he  took  the  exhibit  from  my  office  — 

I  from  my  building  —  I  should  say  from  my  file.   I  want  to  give 

f 
further  and  more  comprehensive  testimony  regarding  this  link  in 

Ithe  chain  of  false  testimony  which  Mr.  Nyman  and  Mr.  Deschenes  have 

j 

1  given  regarding  the  testimony  of  my  document,  and  the  basic  reason 

for  it.   These  are  in  conformance  of  the  testimony  referred  to  in 

imy  affidavits.   I  have  important  tying  links  and  amplifications 
! 

jwhich  I  believe  the  Court,  in  an  unorejudiced  manner  and  in  exerci- 
sing of  his  duties,  should  give  me  an  opportunity  to  present. 

This  paragraph  was  added  later  and  refers  to  a  subsequent 
I 
point.   In  using   the  Cauthorn  (Ex  190)  net  worth  statement  wi th- 

lout  tyinq  the  item  to  my  so-called  net  vorth  statement  and  vice 
I 

iversa,  as  Deschenes  testified  he  did,  I  am  being  criticised  and 
i 
convicted  for  not  using  a  double  entry  system  of  bookkeeping  but 

Deschenes  failed  to  use  a  doubly  entry  system  in  preparing  my 
net  worth. 


Specification  of  Error   6 
The  conrt  erred  in  denying  rae  the  right  to  cross-examine 
a  witness  present  in  the  courtroom  whose  ex  parte  affidavit  wi 
filed  in  opposition  to  my  motion  for  new  trial.  (Albert  Deschu 

Amendment  VI  U.S.  Constitution.  | 

Pointer  v  Texas,  380  U.S.  400,  404 
Douglas  V.  Alabama,  380  U.S.  415,  418,  419,  42 


II 


In  opposition  to  my  motion  for  a  new  trial  the  Governmen 
filed  an  affidavit  signed  by  Albert  Deschenes  (CR  48). 

Albert  Deschenes  was  present  in  the  courtroom  at  all  tim€| 
on  August  13,  1965  and  I  sought  to  have  him  testify.         i 

Tr  91 
MR,  LENSKE:   ...At  least  Nyman  and  Deschenes  are  here. 
Your  Honor  can  get  the  full  story  of  what  the  facts  are  relate 
to  it.   So,  I  be?^  the  court  to  permit  me  to  examine  these  peoti 
witnesses  regarding  the  items  which  I  have  already  made  some  s: 
in  my  affidavits  and  motion  for  a  new  trial. 
Tr  92 
THE  COURT:   Objection  sustained.   I'm  n-^t  going  to  hear 
Deschenes  or  Nyman  today. 

Pointer  v.  Texas,  page  404,  Opinion  by 

Justice  Black, 

"And  probably  no  one,  certainly  no  one  experienced  in  the 
trial  of  lawsuits,  would  deny  the  value  of  cross-examinat 
in  exposing  falsehood  and  bringing  out  the  truth  in  the 
trial  of  a  criminal  case." 
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Specification  of  Error  7 

The  court  erred  in  denylne^  me  the  ri^ht  to  cross-examine 

ta  witness  whose  deposition  in  a  civil  proceeding  the  Government 

i 

had  previously  taken  and  which  was  introduced  in  opDOsition  to 

ray  motion  for  new  trial  (Albert  Deschenes). 

Specification  of  Error  8 
The  court  erred  in  denying  me  confrontation  of  witnesses 
(Whose  testimony  in  a  civil  case  was  Introduced  in  evidence  by 

Ithe  Government  and  who  were  present  in  the  courtroom  at  the  time 

i 

|I  was  presenting  argument  and  evidence  in  support  of  my  motion 
! 

|for  new  trial,   (-iffohn  Brady,  George  Nyman,  and  Albert  Deschenes). 
Pointer  v  Texas,  380  U.S.  400,  404 
Douglas  V  Alabama,  380  U.S.  415,  418,  419,  423 
Amendment  VI  U.S.  Constitution 
Estes  V.  Texas,  381  U.S.  532,540,558,  June  7,1965 

The  Sixth  Amendment  to  the  U.S.  Constitution  guarantees  an 

accused  the  right 

"to  be  confronted  with  the  witnesses 
against  him." 

and 

"to  have  compulsory  process  for  obtaining 
witnesses  against  him;" 

On  page  540  of  Estes  v.  Texas  Justice  Clark  says: 
"Court  proceedings  are  held  for  the  solemn  purpose  of  endeavor- 
ing to  ascertain  the  truth  which  is  the  sine  qua  non  of  a  fair  trial' 
In  a  concurring  opinion  Chief  Justice  Warren  said  on  page  558: 

"As  the  purpose  of  trial  as  a  vehicle  for  discovering 
the  truth  became  clearer,  it  was  recognised  that  the  Defen- 
dant should  have  the  right  to  call  witnesses  and  to  place 
them  under  oath.... 

*  John  Brady  was  subpoenaed  but  refused  to  appear. 


Importanco    of   Gross   i:xan]lnation 
2^r.    Alexanaer,    the    prosecutor,    sought   to   substitute 
his  argument  for  my   right   of   cross  examining  Deschenes,    Nyman 
and   Brady,      But  even   that  argument  bears  examination.      He 
says   that   the   affidavits   of  Deschones  and   Kyman    (Tr  85,    line  I 
"were    true   and    correct  affidavits."      He   also   saia    (line    13): 

"The  duplicate  aocuments  were    turned   back   to   the  defenaan 
All   the   Government  haa   at   that   tiiiie   was  microfilms   given  to 
them  by  Mr.   Braay.        Mr.    Braay  might  have   had    the  defenaant's 
documents." 

"Mr.    Brady,    in   the   very  deposition   the  aefenaant  points 
out,    says   ho    got   all   of   his   originals  back.      He    gave    the 
Government  microfilms;    although,    there    is   some   conflict. 
He    contends  he    can't  remember  making  the   microfilms;   but  he 
that  as   it  may,    the   point  here    is,    there   weren't  any   of   the 
defendant's  documents    in   the   Government's  possession  at   that 
time." 

But   I    sought   to    show   through   cross   examination  and   other 
evidence   locked   up   tight   in   the    fists   of   the    Internal  Revenue 
Service   and    the   Justice   Department   that  John  Braay  had  been 
for   the   past   ten   to   twenty  years  an  agent   of   the   Government; 
and,    furthermore,    that  he   got  ana.   hola    those   and    other  documen 
of  mine   at   the  behest   of    the    Internal  Revenue    Service. 

And    I    contend    that   the    Government  does  have    possession 
when   it   takes   or  knowingly   receives  my  records   that  were 
stolen  from  me   and  directs   or  permits   the    originals   to  be 
destroyed    or  concealed   after   copies    (what   Is    the   difference 


jetween  a  phostotatlc  copy  and  a  microfilm  copy?)  are  inaae 

jnd  delivered  to  and  kept  by  the  prosecuting  agent  (Deschenes), 

I    Mr.  Alexanaer  goes  on  to  say:  "The  only  thing  they  had 

lere  microfilmed  ones,  ana  the  other  documents  that  counsel  Just 

jSferred  to,  which  is  a  I960  tioiber  agreement.   That  agreement 

'tie  defenaant  was  tola  about  in  a  aeposition;  I  believe  it 

s  the  aeposition  of  Mr,  Deschenes," 

Surely  this  is  aproper  subject  of  cross  examination, 

f  Deschenes  and  Nyman  did  not  testify  falsely  when  they  saia 

jiey  had  no  documents  of  mine  while  they  knowingly  held 

licrofilm  of  mine,  did  they  not  falsify  when  they  haa  one 

jriginal  document?   Is  this  typical  of  what  Mr.  Alexanaer 

I 

jonsiders   "true  and    correct  affiaavitsV?     And    if   they   lied 

pout  one  document  why  not  permit  me   under  the  right 

paranteed   under  the    Sixth  Amenament   to   the   U,    S,    constitution 

D  ascertain  whether   they   lied  about  another   one? 

Doctorea   TTiviaence 

A  key    item    in  my    case   was   Exhibit  2184,      I    claim   it   was 

rrelevant,    in  no  way   improper  and   haa   nothing   to  do  with  ray 

i 

■kt  worth   or  my   taxes.      But   the    trial  court   saw  fit   to    "hang"me 
tecause   of   it.      It   is   therefore   a  very   important  aocument. 
>t  was  a  key  exhibit  before    the   grana    Jury   as  well  as   the 
(jDurt.      1   claim   it  was   outright   stolen  from  me   by    the    Internal 
^9venue    Service,      Deschenes   claims    that  my   secretary   gave   him 
"le   file    that   contained   that  exhibit.      My   secretary   testified 
"lat   this  aocument  was  never   in   the    file    that  Deschenes   said 


was  given  to  him,  Deschenes  admits  he  took  that  aocument  _ 

1 
out  of  my  office  surreptitiously,  photos ta tea  it  ana  returns 

it  to  the  file.   When  asked  when  he  took  (he  or  i^yman)  one 

hundred  ninety-three  documents  from  my  files  that  they 

kept  for  several  years  (also  surreptitiously)  he  could  not£l  = 

any  date  for  the  taking  of  any  of  the  numerous  documents. 

But  one  document,  ^Sxhibit  2184J  Deschenes  could  and 

did  give  the  date  he  took  that.   How  could  he  tell?   He 

had  a  memorandum.   Out  came  the  memoranda,  all  seventy 

pages  of  them.   This  group  of  typewritten  pages  was  all 

carbon  copy,  all  seventy  pages;  except  the  bottom  note  (GR 

on  one  page.   This  was  the  key  note  from  which  Deschenes 

could  tell  about  the  file  that  contained  the  original  of 

Kxhibit  218A.   This  note  was  not  in  carbon  but  in  original 

typing.   The  deposition  of  Deschenes  taken  in  the  civil 

case  I  filed  against  him  is  Exhibit  S.   I  askea  him  pertineni 

questions  about  this  doctored  memorandum  but  at  the  instructt 

of  Mr.  Alexander  he  refused  to  answer.   My  frustration  v;as 

compounded  when  the  trial  Judge  in  the  civil  suit  stayed  all. 

proceedings  pending  the  result  of  the  criminal  case. 

IN  THE  LAW 

IT   IS   MUCH   EiiSIER   TO   P^2RPSTUATE 

^iiJ   ERROR 

THAN  TO  CORRECT  ONE 


Specification  of  Error     9 

The  court   erred  in   failing   to   strike    sua   sponte   prejudicial 
.nd  wholly  irrelevant    documentary  material    filed   by   the   Government 
:a  opposition   to  my  motion  for  new  trial,      (CR   50   to    58) 
.j         Commencinp;    on  paQ;e    19    of  the   Clerk's  Record   is   an  affidavit 
ff  Richard  D,    Bennett,    an   attorney   in   Ocean   Lake,    Oregon,    that 
ii  behalf   of  Empire   Finance   Corporation   he    turned   over  to  me   a 
itieck  for   |2500,00    from  Cimarron  Insurance   Co.    for  application  on 
lie  mortgac^e   against  a  theatre    and  that   I  made  no   claim  to  any 
prtlon  of   it  for   foes* 

j         On  page   22  of  the  Clerk's  Record  Is   an  affidavit   of  Winnlfred 
ones,    who  together  with  her  husband,   ov/ns   a    bakery   in   Ocean  Lake, 
•ipegon.      She    stated   that   she  was  president    of  Empire  Finance 
prporaticn  and  that  this   #2500,00   insurance   check  was   delivered 
D  me    in  trust   and  that    I   did  not   claim  any  portion  of    it  as  a   fee. 

On  page   23   of  the   Clerk's  Record   is    an  affidavit   by  0.    G,    Larsoi 
ii  attorney  with   45  years   practice,    who  represented  Henry  and  Helen 

-phnson,    mortgagees    of   the  theatre,    the   damap-e   to  which  was  the 

I 

i|on  si  deration  for   the  Cimarron  Insurance   Co.    check  for  $2500.00; 

I 

|iat  he  had   the  check   endor^sed  by  the  Johnsons  to  me   and  that    it 

■  i 

jas  not   a   fee   and   that   it,    together  with  $4500.00    from   an   addi- 
llonaly  $5000.00    that  was   held   by  me    for  the    Slaney   family  were 
invested   in  the   Swan  Drive   In  Theatre   for   the   benefit   of   the   Slaney 
amily;    that  he   had   personal   Icnowledge  of    the    facts    as   he   partici- 

lated   in  the    or'?' an  iz  at  ion  nf  the  corooration  and  the  redemption  by 

I 

Die   corporation  of  the   Swan  Drive    in  Theatre   for   $15,000.00. 


The   $2500.00  and   $5000.00   trust  moneys  for   the   Slaney 
family  were   deposited  in  ray  bank  account.    (Ex  S-1, 5/1/58, 6/24/ 

Albert  Deschenes   testified   that  he  presumed  that  the   ^250 

deposit   was   a  fee    and  investigated  no    further.      He  did  not   inc 

the   12500.00   or  the   $5000.00   as  a   liability  in   the  net  worth  a 

raent  and  the   court   accepted  his  version.      He   also    showed  the  f 

investment   of  $7000.00   in  the   Swan  Drive   In  Theatre   as   an  asaei 

(CR   1116,    line   19,    19539) 
mine    and  not    of   the   Slaneys.    (Vol.    49A, 7/17/63,    1183-5,    19539) 

Now,   what  was  the   answer  by  the   prosecution  to  these   affiii 
Nothing   from  pages   42   through  49  but  pages   50   through   58   are  e 
certified  record   of  a  recent   conviction  of  Charles  Slaney  in 
Seattle,    Washington  on   a  felony  char;^,e. 

The  new  evidence  was  conclusive  on  the  two  items  of  $2500 
and  $5000.00  to  add  to  my  liabilities  for  1958  and  almost  wipe 
out  1958  deficiency.  Yet  the  court  denied  my  motion.  It  may; 
therefore  be  presumed  that  the  court,  instead  of  sua  sponte  at 
the  conviction  record,   used  that  as    the  basis  for   denial   of  mj 

This  was  basic  error.      I  could  find  no  authorities   and  c£ 

conceive   of  any  principle  under  -w^iich  a  subsequent  unrelated  c 

viction  of  a  person   for  whom   a  transaction  was  had  by  a  lawyer 

could  possibly  affect   the   nature   of  that  transaction.      Certaiil 

conviction  of  Mp.    Slaney  could  not   impeach  the    credibility   of 

Richard  Bennett,    a   lawyer   in   Ocean  Lake,    Oregon,    or  Winnifred 

a  business  woman  of    the   same   community  or    0.   G.    Larson,    a  law^ 

of  45  years   experience.      I   submit    that  the   court   erred   in  not 

striking   sua   sponte   the   eight  pages   commencing  with  page   50  ar 
crediting  me  with  a  reduction   of  ^d7500.00   in  my  1958  net  worth 


Deschenes  re  my  bsmk  accounts  and  Cimarron  1t2500  check 

Q   (pai^e  1182  line  22)   And  so  far  as  you  know,  all  the 
bank  accounts  that  he  had  during  this  period  of  time  have  been 
referred  to  and  have  beent  aken  into  consideration  in  the 
preparation  of  Exhibit  820  first  amended,  have  they  not? 

A   Yes. 

Deschenes  re  Cimarron  Ins.  Co.  $2500. 

Q   (page  1183  line  2)    I  have  another  deposit  slip  here, 
or  memorandum  going  with  a  deposit  slip.   This  relates  to  the  de- 
posit of  June  24,  1958  and  it  shows  a  deposit  with  respect 
to  which  the  source  is  Cimarron  Insurance  Company,  Inc.  It 
shows  the  source  or  it  is  a  check  to  Empire  Finance  Corporation 
and  Henry  Johnson  and  Helen  Johnson  in  full  settlement  of 
loss  under  wind  policy  in  the  amount  of  $2,500.   Did  you  do 
anything  with  respect  to  that  item?  (from  Exhibit  S-1) 

A   May  I  have  the  date  of  that  again?  (line  14) 

MR.  BURDELL:   The  date  is  June  24,  1958. 

Q   (page  1185  line  5)    The  figure  I  have  referred  to  is 
the  figure  of  |2500  under  the  heading  "Cimarron  Insurance 
Company,  Inc.,  to  Empire  Finance  Corporation  and  Henry  and 
Helen  Johnson,  in  full  settlement  of  loss  by  wind  policy, 
$2,500."   This  was  a  deposit  in  Mr.  Lenske ' s  bank  account, 
and  I  am  asking  you  if  you  took  it  in  consideration  in  the 
preparation  of  Exhibit  820  or  820  first  amended. 

THE  COURT:   ...Are  you  directing  your  inquiry  to 
investigations,  or  nS  to  whether  the  |2500  was  taken  into 


DI 


consideration   in  the   summary  sheets? 

Mr.    BURDELL:        I   asked  him  if  he   took  it  into  considc 
ation   in   the  preparation  of  Exhibit  820  or  820  first   araenci, 
The  question  goes  both  to  the   investigation  and   also  to   tl: 
dollars  and  cents,    your  Honor* 

THE  WITNESS:        No,    I  didn't  find  any  expenditure 
against   it  and  I    just   left    it  there. 

Q       And  by  leaving  it  In,    without  making  any  investigat 
as  to  whether  or  not   it  was  withdrawn  for  a   business  purpcj 
or  for   seme    other  nontaxable   purpose,    the  result  was  that 
you   charged  him  with  taxable   income   to  the   degree   of  that 
$2500;      isn't   that  correct? 

A       Thought   of   it    as   a  fee, 

Q       You  thought   of   it   as  a   fee  when  it   is  marked 
"In  full   settlement   of  loss  by  wind   policy"? 

A       That    is  true.      But   it  never  was  paid  out. 
DESCHENES   FAILED  TO    INVESTIGATE 

Q        (pa^e   1187   line   7)        Did  you  check  with  either  the 
Cimarron  Insurance  Company  or   the   Empire   Finance   Corporati 
or   Henry  Johnson  or  Helen  Johnson   to  determine  whether  or 
this  was  a   fee? 

A       Well,    I  don't  recall   right  now  whether   I  did  or  no 


specification  ol"  ^rror  10 
The  court  errea  In  its  aesuiiiptlon  of  material  facts 
in  the  recorJ.  when  the  opposite  was  true, 

a.  The  court's  assumption  that  no  previous  checks 

had  been  issued  by  me  to  Mary  Nevens  relatin^^-,  to  her  proper- 
ties. See  ^x  J-1,  19539,  admitted  in  part,  witharawn  and  reoffered, 

b.  That  the  unused  gift  certificates  sisnea  by  her 
would  have  stripped  her  of  practically  all  her  property. 

For  the  Court  to  be  so  wrong  in  its  assumption  of 
facts  on  two  such  matters  that  affected  the  court  so  much 
explains,  at  least  in  part,  how  the  Court  could  be  so 
wrong  in  its  other  conclusions. 

The  only  reason  the  court  saia  (Tr  56)  that  the  ^J<500 
check  I  gave  her  that  morning  was  the  only  check  she  had 
received  from  me  from  the  properties  was  because  the  Court 
believed  it  was  the  only  such  check  and  the  reason  it  be- 
lieved it  was  because  it  wanted  to  so  believe.   It  was 
error  for  the  Court  to  refuse  to  ad.mit  J-1  (Vol,  57,  4/21/64, 
pages  2,667-9  and  2,701-5,  19539)  since  it  placed  unwarranted 
significance  to  it  not  Justified  by  the  obvious  facts.   There 
were  thousands  of  dollars  of  checks  Issuea  by  me  to  Xary 
Nevens  from  the  properties  and  this  was  but  one  of  them. 

The  two  unused  gift  certificates  (Brief  of  Appellee, 
Appenaix  la  and  3a,  following  page  88)  totalled  ^^43,000  to 
members  of  my  family  and  the  total  consideration  for  the  sale 
or  the  Doan  property  was  |100,000.  (Vol.  18,  3/18/63,  176,  19539) 
The  total  is  roughly  half  as  I  said  (Tr  57)  insteaa  of 
"practically  all"  (Tr  5?)  as  Judge  Carter  said. 


TH^   COURT:      This    Is    the   woman  who  haa    all    this      (Tr   56) 
property   in  her  name,    ana   you   probated   her  husbana ' s  estate 
ana    transTerred.    It   to  her  name.      The    only  money    she  had 
received   from   this   property,   which  was  reportealy   to  be 
hers  and   her  husband's,    was    the    ^500  you   gave   her  just 
before    she   testified.      Isn't   this   the    same    case    I   am 
thinking   or? 

TH^   COURT:       (Tr  57   line   11)      Was    that   the    only  money 
she   ever  got? 

iMR.    LH:i^^SK.S:      No... 

■Exhibit  J-1   is  a  photostatic   copy   of  numerous   checks 
which   I  had    issued    to  Mary  Nevens   from  her  properties. 
This   illustrates  how  blinded   the   court  was   to   the  material 
evldenclary   facts   in   the    case  because    of  his   emotional   out- 
look  towaras  me.      Again   let  us   look  at   the   record: 

THE   COURT:       (Tr  57   line   23)      This   is   the    same   woman  who, 
although  had    the    property   in  her  name,    had    gift   certificates 
to  you  ana   your  famifliy   on  practically  all   the    property    she  ha 

im  L3KSKS:      That   again   isn't    true. 

TH^i:   COURT:      If   those    gilt   certificates  haa    gone    through, 
what  assets   would    she   have   had? 

Mr,    Lenske :    .,.in  round   figures,    she   would   have   had   half 
and   my   family  would   have   had   half. 


specification  of  Error  11 

The    court  erreci   in  denying  my  motion  for  new   trial 

nd   in  i£:norin£  the   numerous  uncontradictea   affidavits   of 

Isinte rested   responsible   persons  and    supporting  aocuraents 

hewing: 

a.      Mandatory   reductions    in  my   not  v;orth    on  each   of 

he   counts   sufficient   to  eliminate   any  deficiency. 

(   1)-   Sleanor  Bertrand 

Chronology 

jpril  18,    1957     -   Check  by  Bertrand s   to  Reuben  Lenske   for 

13911.12    (^x  Y-1) 

prll  18,  1957  -  I^otation  "Paid  me  April  18,  1957"  on  statement 

founa  by  William  Marx  in  my  file.(CR  871,  19539) 
(Vol.  57  pages  2669  to  2700,  4/21/64,  19539) 

uly  1,    1957   -  Payment  of  .|^1500  by  Dertranas  to  Reuben  Lenske 

(Vol.  15,  3/15/63,  page  114,  line  3,  19539) (Y-1) 


ec.    4,    1958 


Mortgage   by    Eleanor  Bertrana    to   Reuben   Lenske 
for   32500.     (Ex   2273) 


lepteraber,    1959  -   Juag;nent,    Albers  Milling  Co,   v.    Eleanor  Bertrand, 
I  for   $11,000   on  1951   obligation.     (CR  110) 

jov,    5,    1959  -   Eleanor  Bertrand   Bankruptcy   petition  filed    (CR  IO5 

j  Lists   unaer   Creditors  Holaing  Securities   - 

I  Reuben  G.    Lenske,   3^  mortgage   for   services 

contracted   in  1958  for  -   ^2500.      (CR  109) 
I  Ko   listing  of  any   indebtedness   to  Reuben  G.    Lenske 

1  under  unsecured    creditors.    (CR  110) 

lOv.   27,    1959        -  Referee's  memo   says  bankrupt   said   mortgage   to 

Reuben  Lenske   was   given   for   legal   services  and 
loans  made   largely   to  bankrupt's  husband    (CR  122) 

pril   9,    I96I        -   Letter  by   Eleanor   Bertrana    to   Albert  Ueschenes 

that   loans   were    repaio.   and   mortgage   was   for 
future    services   and    that   "Mr.    Lenske    has   helped 
me    immeasurably.       (Ex   G-3    ana    CR   9) 

ov.    16,    1962        -   iiffiaavit  written  by   Glen   Tellgren,    Albert  De- 

chenes'    emissary   ana    signed   by    Eleanor  BertraixL 
(Ex    1-3)  See    gist   two   pages   forwara. 


44 


March  15,    1963    -   Testimony   of   Eleanor  Bertranci    (Vol,    15, 

pages   112    to   12? 

Substance   of    Testimony 

BY  i^IR.    ALEXi'a\IDER: 

Q         (page   115    line    18)      Have    you  made   any   payments 
on   this  mortgage? 

A       ivO,    I   have   not. 

Q,       Other  than   the    ^1500  ana.   the  mortgage,   have   you 
repaid   Mr.    Lenske  any   of   the  moneys   that  you  and   your 
husband  borrowed? 

A       Yes,      I  believe    there   were   payments.    My  husbana 
would  borrow  money   for  a   time    to  make   improvements   on  the 
place,    and    then  he   would   pay  back   some.    They   were   mostly 
handled  by  him   and  Mr.    Lenske,    and    I    really  don't   remember, 
nor  do   I   have   any   records, 

Q,       Did    this  mortgage   on  your  home   represent   the    total^ 
that  was   owed   ivir.    Lienske,   do   you  know? 

A  V/ell,  It  also  represented  services  that  Mr.  Lenske 
had  rendered  to  us  over  a  period  of  years,  and  he  v/as  still 
rendering   to  me. 

Q      (page    124)      Other   than  the    ;1)1500   from   the   fire,    there 
has  been  no   repayment   of    these  moneys,    has   there? 

A        I  don't   know  what  repayment   there   was   of  moneys   in 
*56,    '57  and    so  forth.      But  after   —  well,    at   the    time    I  made 
up   the   mortgage,    that  was,    you  know,    to   take    care    of  anything 
we    owed  him  ana   for  services. 


BY  i^iR.    LICr.'^ivH)  -   cross  examination 

Q  (page    125)      Do  you  recollect   that   the    ^2500  mortgage 

was   in  anticipation  of   considerable    le^i^al  work   that  would   have 
to  be  uone   in   the   future? 

A        That  was   the   unaer standing. 

Q        And   v/as    that   the    purpose    of    the    |2300  mortgage? 

A        Ye  s . 

Q        ,,, isn't   it  a   fact   that  when  you   received    the    Insurance 
money,    there   was    sufficient  money   with  which   to    pay   me    any   balance 
for  advances   that   I   had  made   for  you? 

A        ...I  believe    so... 

Substance    of   Testimony   of   Eleanor  Bertrand 
on  July  19,    1963    (Vol.    50) 
BY  I^.   BURuELL: 

Q        (page    1489)      Ana   v/hat   occasionea   you   to   write 
that  letter    (G-3 ,    also   GR  9)? 

A        I   received   a   phone    call   from   Mr,   Deschenes,    v;ho 
said   he   was  an   Internal  Revenue   Agent,    and   he    talkea    to 
me   over   the    telephone   ana    then  he   askea   me    to   confirm  what 
we   had    talked   about  by   writing  a   letter   to   hira,    and    I  did    that* 

(Note    -  Mr.   Deschenes  did   not   rebut   this) 

Q        And    in   your   letter,    which   is  Defendant's   Exhibit 
G-3    (also   CR  9),   did   you   correctly    state    the   facts? 

A        To   the  best   of  ray   knowledge,    I    correctly   stated 
the   facts   in  my   letter,    yes. 

ti         (page    1490)      Wow,    the    affidavit    (lilx    I-3 )    states: 

"Then   in  December,    1958   I   gave   Mr.    Lenske   a 
mortgage    for   '^2500,    which   he    stated    was    the 
approximate   amount   I    owed   him   at   that   time.    I 
still  bwe   him   this   ip2500  plus   the   char  Fes   for 


46 

ana   later  years." 
Is   the    letter   correct,    or   is   the  affidavit  correct? 

A        The   letter   is  absolutely   correct. 

Q,       Do  you  wnat   to  explain? 

A        I    talked    to   —   I  aon't  remember  what  his  name   v/as   - 
the    young  fellow   tht.t   came    to    the   house,    and    he    v/rote    this 
out  and   I    signed    it.      I  didn't  at   the    time   realize    that  he 
had   written  "he    stated   was   the   approximate   amount   I   owed 
him,"   because   Mr.    Lenske   never  ciid    state    I   owed   him  any 
approximate   amount. 
3Y  i>IR.   ALEX-idJUHR:      Gross   lamination 

A        (p^59    1491) . . .accorainf   to  his   figures   there   was 
a  difference   of   ^2500  and    I   assumed    the    Goverment's   figures 
are   right... .But  at   the    time   I   gave   Mr,    Lenske    the   mortgage 
it  was   to   cover  for   the   fees,   because    I  v/as   going   through   the 
time   of  a   lot   of    Inaebt^dness. 

Q        Did   you   read    the   bottom   of   it  where    it    says: 

"I   fully   understand    this   statement  anu    it   is 
true,   accurate   and    complete    to   the   best   of 
my   knowledge   and  belief"? 

A       Yes,    sir.    He    showed   me    some    figures  ana   he    said 
that   there   was   ^^^2500   still   owing  on  ola   figures   from   the 
statement  he   had.    But  I4r.    Lenske   never  dia    say   that   I   owed 
him   ^2500,    ana    to   the  best  of  my  knowledge   I   thought  every- 
thing was   paid    up. 

A         (page    1498)        At    the    time    I   wrote    this    letter    it  was 
my   understanding,   but  after   talking   to   the   Government  agents 


aidn't  know  how  much  I  owed  hira,  ana  I  have  never  talked 
D  Mr,  Lenske  about  how  much  I  owe  him,  but  at  the  time  I 
ive   him   the   mortsy^B©   what   I    said    in   this   letter  was   true, 

Q        (page    1499)        Wliat  was   the    check   to  represent,   laa'm? 

A       Monies  a.ue   him   for  previous   loans   and    so   forth, 

Q        i\nd    you  have   never   considered    part   of    the    check 
jrvlces    that   you   were   paying  Mr.    Lenske    for-? 

A        I   have   no    idea  because   my   husbanj    hanaled    it  before, 
raade   out   the    check  on  my  husband's   oraers, 

Q        vVell,    then,   do   you  know  what   the   check  was   for,    ma'am? 

A        I   know   it  was   for  loans  Mr.    Lenske   made   us, 

Q         (page    1500)    Then  my   question   is   quite    simple.    Do 
Du   know  what   this   check   is   for  or  don't  you,   ma'am? 

A        I  am   fairly   certain   it  was   for   loans  Mr.    lienske 
ide    us, 

Q       What  J. id   your  husban^    tell  you,    as   your   testimony  now? 
j         A        Well,    after   all,    I   know   it  v/as   for   coverine:    things 
|iat  Mr.    Lenske   hau   loaned   us  but   I  don't   —   I  aon't  remember 
jcactly, 

Q        You  don't  remember,   do   you,   Mrs,   Bertrand? 

A        Ko, 
C  MR,   BURDELL:     (pae:e    1504) 

Q       Do   you  have    the    slightest   concern  about  whether  he 
ill  ask   you   or  wh^.t  he   v/ill  do   as  a   result? 

A        Mr.    Lenske   has   always    treated   us   very   kindly.    He   has 
ilpod   us    out   when  vre    needed   help... I   have    never  had   any    reason 
)t   to   trust  him. 


Q        (page   1505)      Now,   aid   you  have   a   telephone    call 
froii]  Mr.   Deachenes  within   the    last   three   or   four  days? 
A       Yes,   about   two  nights  after   —   oh,    let's   see, 
last   Monday   night,    I   believe    It  was. 
Q       What  was   that   conversation? 

A        Well,   he    seemed    quite   upset   over   the   fact   that   1 
found   that   check  and   he   asked   me   —  he    told   me    that   I   could 
get   in   trouble   ror  niaking   false   statements.      I   have   never  at 
any   time   made   any  deliberate    false    statement, 

(Kote    -  Mr.   Deschenes  did   not  deny   this) 
?K,        Is   that  all   the    conversation  you   recall?      Is   that 
all  he    said    —   that  you  coula    get   in   trouble? 

A        Well,    I  aon't  know;    I    Just   felt  quite   worried   after 
the   phone    call   —   concernea,   because   I   hadn't  meant   to  make 
any   false    statements.  I 

Q       Getting  back   to   the    letter  you  wrote    to   the    Internal 
Revenue    Service,    which   is   Exhibit  G-3    (also   CR  9),    this   letter 
was   written  before   anyone    came    out  anlgave    you   a   lot   of   fir^-ures 
and    a    lot   of   conversation;    isn't   that   right? 
A        Yes,    it,   was. 

Ci       Anu    it   is   correct,    is    it  not? 

A        Yes,    to   the   best   of  my   knowleuge,    this   letter  was 
correct. 

THS   COURT:        And   you  wrote    this   letter,    i:xhibit  G-5   yourse! 
A        Yes   I  dia,..(page    1508)  I  aefinltely  wrote    the    letter 
myself  and    I  dian't  even  call  Mr.    Lenske  before    I  wrote    it. 
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TCleanor  Bertrand   Chronology   Continued 


beb.    12,    1965  -     Affidavit  of   Eleanor  Bertrand    confirmlns: 
I  (CR  6) 

'(Filed   Feb.  1.    That   the    check   for   ;'t|,3 ,911.12   was   for 

15      1965)  repaynjont   of  advances  ana   not  fees. 

2.  That   the    statements   in  her   letter   of 
April   9,    I96I    (G-3   and   CR  9)   are   correct. 

3.  That    insofar  as    the    statement   of   Kov.    16, 
1962    (^x   1-3)  differs   froiA    the    contents 
of   the   April   9,    1961   letter   the   Mov.    16, 
1962    statement   is   incorrect, 

4.  That   the    |^25C0  mortgage   was   given  for 
future    services   to  help  preserve   her 
homestead   and    that  all   advances   had   been 
repaid, 

5.  That   she   had    located    the    original    state- 
ment  of  advances   on  which   the    ^3,911,12 
check   of  April   IB,    1957   was   issued   and 
deposited   with  her  attorney   in  Oregon   City 
and   a   copy   of  which   is   CR  10, 

6.  That   she   also   found    the    original   check 
stubs  which   included    the    stub   for   the 
13911,12   check  ani    that   she   haa   written 
on   the    stub   the   word    "loans"    to  describe 
what   the    check  was   for, 

Teh,    7,    1965      -        Affidavit   of   Bruce    v;.    Bertrana,    son   of 

'illeanor  Bertranu    (CR  10),    that  after  last 
(fiiea    Feb.  Christmas    (Dec,    25,    1965)    he    saw  his  mother 

'15,    1965)  go   through   the    ola    records   in  which    she    found 

the    statement   for   ;;ji3 ,911.12 ,    CR  10   ana    the 
check   stub   for   the    check   in   the   sum   of    0911,12, 

?eb.    5,    1965      -        /affidavit   of   John   C.    iUiicker  Jr.    (CR  11) 

?ileo.   Feb.    15,  1,    That  he    is   one    of   the   attorneys   for 

1965)  i:leanor  Bertrana, 

j  2,    That   in  January,    I965   she   brought   to  him 

the    original   statement   for  $3911.12    of 
which   CR  9    is   a   copy   and    the   original  may  be 

i  checked    in  his    office   by    either   party, 

r^.   29,    1965  Affidavit   of   Harry    Thrall    (CR  13)    that  he  did 
;  masonry  work  for   the   Bertrana 3  and    that  he   re- 
filled  Feb.    15,  ceived    full   credit  for   the    ^828,59  appearing 
965)  on   statement   on   CR  8. 


Feb.    12,    1965      -      ^ffiaavlt   of   Harry    Thrall   that   he    is   a      n 

brick  ana    cement  iiiason    (CR  14)    that  L,    J, 
Fllea   Feb.  Bertrand   agreed,    that,    upon  purchasing 

15,    1965,  the  masonry  equipment   from  bankruptcy 

estate   he   would   resell   to   Thrall,  j 

That  he  dia   purchase   and   did    resell. 

That  Reuben  Lenske   advanced    the   money 
for  Bertrand    ana    that    Thrall   woula    repay 
the    first   .]fl545   to   Reuben  Lenake , 

That  hs  did    repay  by   work   and   money 
in   1957   and   1958. 


Summary 

1.  The    ^3911.12    check   from  Bertrands   to  Reuben   Lenske 
together  with   the    ^1500,00   check  repaid    Reuben   Lenske   for 
all  advances   thoa.t  he   had   made   for  them, 

2.  The  December  4,    1958  mortgage   from  ^Sleanor  Bertrand 
to  Reuben  Lenske   for   |2500  was   given  as    security   for  future 
legal   services  ana    to  assist  i5leanor  Bertrand    to   retain  herj 
homestead    -   and    it  aia, 

3.  The   Bertranas   owed   nothing  to  Reuben  Lenske    on  December" 
31,    1957   or  on  December  31 t    1958  for  net  worth  purposes. 

5.  The    item  2 13 A  on  line   34   of   page   1116,    GR,    19539 
should   eliminate    '^5472.15   for   1957  and    1958.      Since    this 
sum  exceeds   the  deficiency   found    of   ^4990.41      (CR  1072, 
19539),    Count   II   should  be  dismissed, 

6.  In  view  of  affidavit   of   Harry   Thrall    (CR  14)   and 
failure    of   prosecution  to  follow  up  lead   Reuben  LensKe's 
net  worth  shoula   be   reduced   by    :3{il545.00   for   1957   and/or 
1958,    he    to  be    given   the   benefit   of   the  aoubt  as    to   year, 

7.  The   general  effect   on  Deschenes'    testimony  will  be 
considerea    later   together  with   Tarlow  ana    other   items. 


Judging  a   Juage 

The   Bertrana    teatluiony    is   extremely    iigportant   In 
evaluating''   Juage    Garter's   evaluation   of  Mrs.    Bertrand 
and  myself   on   the    one   hand   and   Mr.   Deschenes   on   the   other. 
Perhaps    It  explains  how   Judge    Garter    is    so   wrong   in   the 
rest   of   the    case. 

Juage    Carter  has   profound    respect  for   the   ability 
ana    integrity   of   Mr,    Marx,    a    CPA  who   haa    been    the   heaa 
lof  a   fraud    squad    for   the   Internal  Revenue    Service   for 
|the    Pacific  Northwest   States    (Vol.    57,    V21/6A,    2,698,    2,699, 
'19539): 

THH:   COURT:       ...He    (Marx)    is   a   fine    tax   man.    1   will 
'pay  him   that   compliment. 

THS   COURT:      You    (to  Marx)   are   an  expert   in   tho   field 
of   tax  matters,    ana    I'll   pay   you   a   high    cOiQpliment   —   any 
time   you  need   a   recommendation  as  a  man  who  has  been 
thorough   ana   diligent,    have    them    talk   to  me    or   write    to   me. 

Mr.    Marx,    as    per  his   affidavit    (GR  968,    19539)   &na 
his   testimony   in   open   court.    Vol.    57,    V2l/6A,2,680   to 
2,689,    19539,    found   an  L,    J.    Bertrana    (Eleanor  Bertrana '3 
husbana   who  died    in  1959)    file    that  he    haa   not   come   across 
before.      In   it  he    founa    the    statement    (CR  970,    19539), 
which  details    the   advances  maae   by   me    to   the    Bertrana s   ana 
says   in  my  handwriting   "Paid   me   April   18   1957".      There   are 
several   other   items   in  my  hana writing   in   ink. 

To  an  open  minaea  Juage  this  e viae nee  along  with  the 
cancellea  check  of  April  18,  1957  to  me  from  the  Bertrana s 
and   my    testimony   ana   Mrs.    Bertrana  '  s    testimony   v/ould    be 


conolusive   beyond    a   reasonable  aoubt   that   I   v;as   paid 
0'911.12    on   April    18,    1957   Tor   previous   advances. 

But  here    Is  what  Judge    Carter   said: 
Vol.    57,    4/21/64,    page   2672: 

TH3   COURT:         ...I   have    serious  douDts   as    to   the   mater 
he    (Marx)    founa    in   the   Tiles;   not  doubts  as   to  Mr.   Marx, 
but  doubts   as   to   how   there   appeared    in   the   file   a   sheet 
with   computations   that   finally  ada   up,    with   certain 
substractions,    to   the    $3 , 911. 12. , .and    I   have    serious  doubt 
to   the   authenticity   of   the    summary    shown   therein. 
And    on   page   2671 

THi:   COUKT:         I  don't  question  Mr.    Marx's   integrity 
and    I    believe    this   affidavit  where   he    says,    "I    searchea 
various    files  and    found   a   file   entitled    'Lee    J.    Bertrana,'" 
I  do   seriously   question  how   it  happened    that   this   file 
that   is  aiscovered   by  Mr,    Marx   long,  after  the    trial.    I   am 
not  questioning  Mr.    Marx.      I   knov;   that  he    founa    the    file 
entitled    "Lee   J.    Bertrana,"      I  have    serious  aoubt  as   to 
whether   or  not   the  defendant  dian't  make    it   possible   for 
the   file    to  be    somewhere   where   Mr,    Marx  was   looking. 

Judge    Carter   is   so  blinaed   with  unwarranted   prejudice 
against  me   that  he    concludes   that   I   planted   a   file    for 
Mr,    Marx   to  flna   and    that  Mr,   Marx,    who   is    intelligent  and 
has    integrity  and  diligence,    fell   for    the    plant.      But    that 
is   quite    insignificant  unless,    as    the    Judge    says: 
"and    I   have    serious  aoubt  as    to   the   authenticity   of   the 
summary   shown  theism," 


rr S3 

I 

In   other  worcis    I   must  have   maae    up  a   fcike    statement 

|,hat   foolea   Mr,    Marx   but  didn't   fool    the    court.      Here    is 

I 

•mere  the  court  shows  its  misjudging  me  ana  its  unwilling- 
i 
less  to  examine  the  evidence,  piece  by  piece,  on  each  item 

efore  coming  to  a  conclusion  on  that  Item. 

To  really  plant  a  file  to  fool  a  man  with  the  ability 

f  Mr.  Marx  would  be  a  petty  and  useless  act,  which  in 

tself  would  have  no  significance  ana  would  necessarily 

lead  to  the  resignation  of  the  accountant,   I  priae  myself 

1th  at  least  sixth  grade  brains  sufficient  to  avoid  such 

jn  act. 

I 

i  But   the    statement    itself,    the    summary,    as    the    Jua^e 

lalled    it,    is   another   matter.      In  announcing  his    finaings 

!rom    the   bench   Judge    Garter   had    saia    two  months   earlier, 

Vol.    57,    2/28/64,    page    2538) 

"Now  there    is   under   submission   to   the    Court   the   matter, 

he   BertrtLnd   matter.    No.    4,    involving   the    ^3,900   check. 

jhere    is   no  way   this   check   pays   off  an  account.    You   can   try 

I 
j 

he  figures  any  way  you  want.   The  defendant  claims  that  it 

i 

'as   payment   on  account.      The    Court   finds    it   was   payment   of   an 
attorney's    fee   ana    not   on   a   running   account," 

It   was    important,    if    there   was    to  be   any    change    of   mind 
«n   the    part   of    the    trial    Juuge,    to    show  him   more    than   the 

ubatance    of   having''^^  ,900"    coming  for  aavances   ana    its 

1 

Application  accoi\i.ingly ,      It   was    important   to    satisfy    the 


Judge's   mind    that    there   were    items    that   aaaed    up   to 
$3911.12.      And    that   is   what  Mr.    Marx    set   out   to  ao. 

But,    as    important  as    it   was    to   fina    where    that 
0911.12    came    from   exactly,    only   a   person   lacking   in 
brains  as   well  as    integrity  would   fake    such  a   state- 
ment.     That   statement  has    three    items    in  handwriting 
in  ink  and   it   is   obviously  my  hanawriting.      There    is 
a   considerable   amount   of   typing   on   the    statement, 
or   summary, as   the    Juage    calls   it.      My   opponent   is   the 
United    States   of  iuaerlca,    the   richest  ana   most  power- 
ful nation   in   the   world   with  experts   following   its 
heels    (ask  Elmer  Kolberg).      Money  has  been  no   object 
In   the    Government's   pursuit   of  me.      The    Court  made    its 
finding  on   .Feb.   28,    1964  and   we   are   between   the  aate 
of   that   finding  and   April   15,    1964  when  Mr.    Marx   found 
the   L.    J.    Bertrana    file.      We   are    then   seven  years, 
lacking  a   few  days,    from   April   18,    1957. 

'^o,    with  no   integrity,    but  with  a  moaicum   of  brains 
woula   fake   a   statement   purporting   to  have  been   typea 
and   written   seven  years  earlier? 

iUia   here    I    come   back   to   Judge    the    Juage.      If  he    were 
not   so  blinded   against  me   he    would/ lookea    for   the   eviaence; 
he   woula   have    instructed    the    prosecutor   to   have    the    summary 
analyzed    for   its   current  vintage   or   1957   vintage   as   to  both 
the    typing  and    the   writing.      Ke    could    have    then   Judged   me 


on  eviaence,  not  on  conjecture,  suspicion  and  prejuaice. 

But  the  manuTacturing  was  at  the  other  enu ,  not  on 
luy  end.   I  did  not  charge  the  Bertranas  a  fee  of  0911.12, 
the  Bertranas  did  not  a^ree  to  pay  lue  a  fee  of  ;p911.12 
but  Judge  Carter  created  a  fee  of  ,;^3911.12  for  us. 

That  phase  passea,  however-,  ana  then  we  came  to  the 
current  phase.   Almost  a  year  later  Eleanor  Bertrand 
found  the  original  statement  of  which  mine  was  a  copy. 
She  also  found  her  check  stub  with  her  own  handwriting 
showing  that  the  check  was  for  the  payment  of  loans. 

This  original  statement  and  the  handwriting  on  the 
stub  were  made  available  to  the  Government  for  analysis. 
I  say  that  no  unprejudiced  Judge  would  refuse  the  challenge 
to  ascertain  the  truth  or  falsity  of  that  statement  and 
that  check  stub.   And  none  but  an  honest  person  like  Mrs. 
Bertrand  would  submit  them  on  her  own  responsibility 
under  oath  through  her  attorney  for  such  analysis.   And 
it  must  be  remembered  that  Mr.  :;e3chenes  had  already 
threatened  her  about  making  false  statements  and  that 
she  was  already  afraid  of  him,  not  of  me. 

Therefore  the  Bertrand  item  is  more  important,  than 
wiping  out  Count  II.   It  shows  that  the  trial  Judge 
misjudged  me  as  to  both  intelligence  ana  integrity,  that 
he  mis  Juagea  Albert  Deschenes,  who  engineered  a  false 
statement  from  i^rs.  Bertrand.   It  shows  that  tho  trial 
Judge  was  not  of  a  fraiue  of  mind  open  enough  to  Judge 
me  fairly  on  the  other  issues  in  the  case. 


Specification   of   ^rror  11 
a.    Mandatory  Reauctions 
(2)      Cecil  and   Margaret  Doan 

The   affidavit   of   Margaret  Doan  appears   on   page    15, 
CR  ana    the   extended   affidavits  appear   on  pages   16,    1?   and 
18.      Margaret  Doan' 3    supplemental  affiaavit  appears    on 
page   83,    CR  and  and    the   pertinent  page    of   the  Doan   tax 
return   for   1958  appears   one    page    84,    CR. 

The    substance    of    the   affiaavits   is   siruple.      The 
Doans   sola    their  home    to   the   Lloya    Corporation  for 
|100,000,      They  had    previously   transferred   a   three   tenth 
interest   in   the   property   to  my   law  partnership,    Lenske 
Lenske,    Spiegel  ana    Spie^,    I   received    the  downpayment 
of   ^^28,500   on  December  31,    1958,      Seven   tenths   of   it 
belonged    to    the   Doans,    ^19,950  anJ    the    remaining   three 
tenths,    li;8,55C,    belonged    to  my   law  partnership.      The 
Doans   reported    the    sale    on   their   tax   return   for   1958 
at   $70,000  and    showed    p9,950   received    in   1950.  ^ 

The    court's   finding    ,    CR   1116,    19539,    shows,    line   32, 
F  213,    an  account   receivable    to  me    195^   to   1957  but   there 
is  no   showing  of  an  account  payable    to   them   by  me    on 
December  31,    1958   to  reflect  my   inaebtodness    to    them 
for   ^19,950,    which    is   reflected    in  my  bank  aeposits   for 
that  day.      The    :||;8,550   shoula    show  as   a    liability   by  me 
to   the    partnership.      Any   credits   for  aisbursement  by  me 
to   the    partnership   on  December  31,    1958   should    reduce 
that   ■?p8,550   liability   accoraingly. 
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This  Is  the  only  appropriate  unJ  lo£;:ical  ^ethoa 

of  showing  true  net  worth.   AU. Justine  book  entries 

made  subsequently  for  convenience  shoula  in  no  way 

I  change  or  affect  my  true  net  worth  at  the  ena  of  the 

jday  on  December  31,  1958. 

Since  the  aujount  necessary  to  wipe  out  1958 

deficiency  is  less  than  ;iplO,000,  this  iteiD,  without 

having;  to  resort  to  any  of  the  other  items  in  issue, 
i 
I  shoula  wipe  out  1958  deficiency  ana  result  in 

dismissal  of  Count  III. 

There  are  major  disadvantages  to  a  taxpayer  in  the 

[use  of  the  net  worth  methoa  to  ascertain  his  income, 

I  The  method  shoula  not  be  shifted  in  specific  instances 

to  the  further  disaavantage  of  the  taxpayer. 

In  the  following  pages  is  the  essential  testimony 

of  Margaret  Ooan  given  at  the  trial  shov/ing  tne  exhibit 

i 

jreferences. 

I      The  court  should  not  permit  Itself  to  be  confused 
by  consiaeration  of  a  transaction  that  might  have  taken 
place  but  alan't.   In  most  criminal  cases  the  aefenaant 
urges  before  a  Jury  complications  and  ramifications 
that  will  becloua  simple  facts,   I  regret 'to  have  to 
state  that  in  this  case  the  prosecution  is  seeking  ana 
thus  far  has  successfully  sou.^.ht  to  becloud  ana  befog 
the  simple  facts  from  a  net  worth  s tana point. 


Margaret  L/oan's   Testimony 
vol.    18,    3/18/63,    pace   161,    19539 
By  Mr.    Alexander 

Q,        Now,    Mrs,    Doan,    are    you   fanilliar   with    the 
property  at  828  N.i:.    Multnomah  Street? 

A        Yes. 

Q   Did.  you  at  one  time  own  that  property? 

A   Yes,  that  was  our  home. 

Q   Is  that  the  property  that  you  ended  up  selling 
to  Lloyd  Corporation  out  here  for  a  shopping  center? 

A   Yes,  sir. 
page  16  A 

^  ...aid  there  come  a  time  in  1955  when  you  and  Mr. 
Lenske  and  Mr.  Spiegel  maae  an  agreement  with  respect  to 
the  proceeds  or  with  respect  to  the  legal  fees  concerning 
this  property? 

A   Yes. 
page  165 
Q   That  was  signed  about  February  15th,  1955? 

A   Yes. 

Q   This  was  the  agreement  that  providea  for  the 
legal  fees  in  connection  with  this  property:  is  that  righi 

A   Ye  s . 

i^.   ALSXivI^ER:         The   Governiiient  moves   the   aamisslon. 
being  an  agreement   of   February   15th,    1955,    executes   by    the 
Doans,    Lenske   and   Spiegel. .  .Exhibit  2302.       (Received) 
3Y  IviR.   ALEXx^NDER :  ♦ 

Q,        In   this   1955  agreement  that  you  raaae ,    Mrs.   Doan, 
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roceeds  whon  the   proi^erty  was   sold;    Is   that  right? 
A        Yes. 

Lge   172 

Q        Tlien  you  did    sell   the   property;    is   thut  right? 

A        Yes. 

Q,       That  was   sold    to  Lloyd   Center? 

A       Lloyd   Corporation. 
i£e   173 

I         Q,       What  was   the    occasion  for  your  asking  that   the 
tjed  be   placed    in  Mary  Nevens'    name? 

A       Vfe   were   going  to   trade   our  property   there    in  Holladay 

Ldition  for   some   property,    ana   we    thought   it  would   be   a 

;pod    investment. 

I  iv.      Then  we  declaea    that  we   wanted    the   cash   instead   of 

l|ie   trade . 

1 

ige  174 

Q,       Wow,    the    trade  aidn't   go   through,   did    it? 

A        Ko. 

Q       But   the  deea    to   the   property   that  was   sola    to   Lloyd 
[prporatlon  was  made    out   to  Mary   Nevens? 

A        Yes. 

MR.    AL3XANDSR:      The    Government  moves    the   admission   of 
)vernment's   Tjjxhiblt. .  .l>o.   727,    a  deea    from   the  Doans   to  Mary 
;j»vens  dated   December  31,    1958    ...and   also  moves   the   admission   of 
Fjchlblt  728,    a  deed    from  Mary   Nevens   to   the    Lloyd    Corporation 
ited  December  31,    1958.    (Received) 
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P^ee  175 

Q   x^low,  when  the  sale  was  made  to  Lloyd  were  the 
negotiations  handled  by  the  defendant? 
A   Yes. 

Q   And  you  approved  the  final  purchase  price? 

A   Ye  s . 

Q        ',n\en  would    that  have   been,   Mrs.   Doan? 

A       Well,    it  was   sometime    the    latter  part  of... 
'58,    or  the   first  of  January.    '59. 
page   176 

A        And    they   started   out  with  an  offer  of   ,^14,000  firsti 

A        ...the   Lloyd    Corporation. .. told   us  at  one    time   thatl 
$30,000  was  as  high  as   they  would    go;    that  we    could    take    it 
or  leave    it;    that   they  wouldn't  go  any  higher. 

Q       But  finally   they  agreed    to  pay   you   <^100,000;    isn't 
that  right? 

A        Yes. 
Croos-ii:xaminatlon  by  Mr,    Lenske   page   179 

Q       And    then  was   it   with  your  knowledge   am    consent 
that   it  was    to  be  done    that   way? 
A.        Yes. 

Q       /md    It  was  arranged    that   the   money  was    to  be   paid    to 
me   and    that   I    shoula  divide    the   money  between  yourself  and   myji 
my   firm  as  attorneys? 

A        Yes 

<%       Ana   was   that  uone    in  accordance   with   our   understandi> 
and   what  was  desired,   by  you? 
A        Yes. 


! 


Specirication  of   '-:rror   11 
a.   Mandatory  Reductions 
(3)   Depreciation  -   Elmer  Kolberg,    Gov't  Appraiser 

On  pages  25-2?   are   my  afflaavit  anci   excerpts   of    the 
testiiuony   of  Elmer  Kolberg   in  a   crijiinal   case    in   this 
District   that  was   tried    subsequent   to  mine,      Elmer  Kolberg 
was   the    successful   Government  appraiser   in   that   case   as 
well  as    in  mine. 

The    substance    of   Kolberg' s    testimony    in   that   caso 

lis    that   "the    bulk   of  my    (his)    work    is    for   governmental 

j 

Ibouies"  ana  that  he  always  testifies  to  lower  values 

ion  behalf  of  the  Government  than  property  owners  and 
I 
their  appraisers  in  condemnation  cases. 

In  my  offer  of  proof  required  of  me  by  the  Court 
I  said  (Tr  78) : 

"I  want  to  further  show  that  the  bulk  of  his  income 
with  slic-ht  ana  rare  exceptions,  Is  from  testifying  for 
Governmental  boaies;  by  testifying  ana  appraising  valu'^s 
at  less  than  what  tho  property  owners  in  numerous  conaemn- 
ation  cases,  or  their  respective  witnesses  testifies  as  to 
what  the  values  are." 

The  court  erred  m  requiring  me  to  make  an  offer  of 
proof  of  v/hat  a  biased  Government  witness  would  say  Instead 
of  letting  me  examine  that  witness  on  the  sLana, 

Since  the  court  accepted  Kolberg' s  testimony  as  gospel 
(CR  1054,  19339)  ana  since  the  impression  given  by  Kolberg 
in  my  case  (Brief  of  appellee  page  10)  ana  founa  by  the 
court  (CR  1054,  Tr.  249-53,  19539)  was  triat  Kolberg  dia 


general  appraising  as  well  as  Government  appraising 
ana  since  appraisal  as  acceptea  by  the  Court  was  a 
sine  qua  non  for  finding  aeflclencies  agalnsi.  me  for 
all  four  years,  it  was  extremely  important  that  the 
newly  discovered  evidence  that  I  hoped  to  show  from 
his  testimony,  that  Kolberg  was  not  really  an  inde- 
pendant  appraiser  but  a  Government  appraiser  with 
a  cloak  of  independence,  be  introduced. 

I  have  already  shown  in  my  brief  in  19539  that: 

1.  Kolberg,  admitted  that  he  did  not  inspect  the  interior 
of  all  the  properties  he  appralsea  (pa^e  A). 

2.  Kolberg  gave  no  consideration  to  what  occurrea  to  the 
properties  between  date  of  acquisition  ana  a ate  of 
inspection,  which  sometimes  was  fifteen  years  (page  5). 

3.  Kolberg  failed  to  consider  the  income  or  loss  factor 
in  determining  economic  life. 

4.  Kolberg  used  cash  values  for  properties  on  contract  (paj 

future 

5.  Kolberg   gave/economic    life    to  bulla ings    that  had 

already  been  removed   and    replaced    by    new  buildings,     (page    IC 

6.  Kolberg  dia    violence    to   fair  and    competent  appraising. 
(pages   7    to   20) 

I    should   have   been  allowea    to  aaminister   the    coup  de 
grace    to   his   testimony  by    showing   that  he   misrepresentea 
his   true    status   when  he    testifiea   against  me.      rlls   testi- 
mony   in   the    subsequent   case    (CR  26,    2?)    was   a   clue.      I 
should   not   have  been   required    to  aelineate    to   the    court 
what   he   woula    say   when   ;|^10  more    per   month   per   property    in 
depreciation  would   have   wiped    out  all  aef icienclGS. 


Specification  of   ^ijrror   11 

a.    (3^)    See    "   9 

a.,    (4)    Pierce    properties,    checks  show   it  was 

not  uncomuion  for  me    to   issue    checks   for   income    taxes 
for   other   people,   affects   1958   and    intent. 

The    court  he  la   against  me   on  both   ownership 
ana    intent   related    to   taxes   in  my   relationship   to 
Mr,    Pierce   with  respect   to  whom   I   prided   myself 
as  having  dealt  as   one   human  being   should    towards 
another  when  he    is   in  less   fortunate    circumstances. 
Ultimately,    as   in  most   instances  does  not  happen, 
in   this   instance    it   turnea   out   to  be   for  my  benefit. 

The    court  hased    its  holding  against  me    on   this 
item  and,   because    of   it,    perhaps   on  all   others,   be- 
cause   I   had    paia   Mr.    Pierce's    income    tax    for   the 
year   involved. 

Like    m   the   Bertrand   matter   it  was  appropos 
to   look   for  evidence    that  meet   the   expressed   wrong 
interpretation  given  by   the    Court,      This   I  aia 
by   finding   other   income    tax  payment   checks   for  Mr, 
Pierce   ana    for   others,      I   proauced    some    of    such 
checks   in   support   of  my  motion   lor  new   trial, 

Hov/ever,    to   unaerstana    this  matter   it   is 
urged    that   the   court  read    pages   696    to  699   of   the 
Clerk's  Recora,    19539, 


Specification   of   "^rror   11 
a.    Mandatory  Reductions 
(5)   A,    L.    Prater 

iMr.    Prater's  affidavit  and    supporting  exhibits 
appear  on  pages   j>A   to  38   of   the    Clerk's  Recoru.      There 
is   no   counter  affidavit.      It   shows    truck  una   business 
use   automobiles   repair  work  aone   by   Prater   for  me  aurlng 
the    years   in   issue.      The    total   coiaes   to   r^l932.69. 
My  net  worth   should   be  decreased   accordingly,   especially 
P208.56   charged    to  me    in   CR  1117,    F   13 9C,    line   11, 
19539.      This  was  a   payment   of   taxes   on  property    in 
Lincoln  County.      If,    as  apparently  was  done,    the 
Government   treated   my   payment   of    those    taxes   a   pay- 
ment  for   the    Praters,    that   shoula   have    constituted 
an   offset  against   or  a   payment   on   the    trucking   re- 
pair  services   rendered   ana    charged    to  me   by   Prater. 
This   $1932.69   reduction   is  more    than  10;j   of   the 
total  deficiency   found   against  me    for   the    four-  years 
ana    is   therefore    substantial  but   it   is  more    important 
for  another  reason. 

Albert  Deschenes   investigated    this  matter  ana 
was   shown   the    copies   of   the   ledgers  with   these    charges. 
And    these   were   also   shown   to   the   prosecutor.      This 
evidences  aellberate   disregard    of  a    substantial   item 
for  which   the    prosecution  had   a   lead   ana    the  alsregard 
of   the    item  because    it  was   favorable    to  me.      Adaing   this 
to   the    other  wrongdoing  by  Deschenes,    his  net  worth 
statement   shoula   be    stricken. 


whose    testimony    m  u   civil   case   was    Introducoa    In  evidence 
by    the   G-overnment  and   who  were   present   in   the    courtrcom  a.t 
the    time   I  was   presenting  argument  ana   evlaence    in   support 
of  my  motion  Tor  new   trial.     (George   Kyman,    Gilbert  Deschenes,ana 
John  Brady,   who  was   subpoenaed   and   refuseo.    to   come) 

9.      The    court  erred    in  falling   to   strike    sua   sponte 
prejudicial   ana   wholly    irrelevant  aocuinentar-y  iiiaterial   filed 
by    the    Governinent   in   opposition   to   my  motion   for  new    trial 
(CR   50    to   58). 

10.  ^Phe  Court  erred  in  its  assumption  of  what  it  con- 
siaered  material  facts  in  the  rocor-c,  V'rier  U^e  orpcLl-^.e  v;as 
true    from  a   factual   standpoint. 

a.  The    Court's  assumption   that  no   previous   checks 
had  been   issued   by  me    to  Mary  Sevens   relating 
to  her  properties, 

b.  That   the    unusea   xMary   I\«vens   gift   certificates 
woula   have   absorbea   practically   all   of  her 
properties. 

11.  The    court  erred    in  denying  my   motion   for  a   new 
trial   ana    in   ignoring   the    uticontraaicted   affiaavits   of 
disinterested    persons    showing 

a.  Reauctions    in  my   net   worth   on  euch   of    the 
counts   sufficient   to  eliminate   any  aeficiency. 

b.  The   utter   unrellaoility    of    the    two   agents 
whose    testimony   was    the    sine    qua   non   of    the 
inaictment,    the   net  v/orth   statement,    and 
the    judgment. 


Specification  of  iTrror   11 
a.    Mandatory  Reductions 
(6)   Aremel  Depreciation 

On  pa(-_es  39  to  41  of  the  Clerk's  Recora  ar-e  my 
afflaavit  and  the  affiaavit  of  David  Raffety.  Tl'ioy 
relate  to  a  coinmercial  fishing  boat  that  was  put  in 
a  corporation  by  that  name  but  which  was  operated 
by  Raffety  and  myself  as  a  partnership  and  on  which 
partnership  returns  were   filed    through   the   year  195A. 

They    show   that  at   the   end    of    1954  Raffety   re- 
linquishea   his   interest   in   the   boat   to  me   ana    that 
commencing  with   the   year   1955   I   was   the    sole    owner. 
The   boat  deterioratea   rapidly  after   that  ana   was  a 
total   loss   in   1959.      I  made    two  errors,      I   neglected 
to   claim  depreciation   on  ray   increased    cost   of   ^3000 
and    therefore   understated   my  depreciation,      1   made  i 

the    further  error   of   claiming  depreciation  both   on 
my   personal   return  and    on   the   Aremel   corporation  re- 
turn.   (Folders   4a  ana   4K)      The    corporate  aepreciatlon 
was  meaningless  as   it  had   no   income   and    1   operated 
the  boat  as   an   indiviaual, 

I    should   be    given   the   benefit   of  any  aoubts  ana 
allowed  aepreciatlon   of   .;jl460,00   for  each    of   the    years 
in   issue.      This    item   is  again   important  because  my   in- 
vestment  in   it   shows  up   in  'Sxhibit  190,    the   Cauthorn  net 
worth   statement  which  Deschenes   used   as  an  anchor  whenever 
he    chose.    He    completely    ignored    this   beginning  net  worth 
asset  and, added    to   other   intentional   omissions,    shoula 
vitiate    his    testimony   and    Governmont  not  worth   statements.     J 


Specification   of   Error    11 
a.      Mandatory  Reductions 
(7)        L.    W.    Taylor   |!2000  Mortgarre 

On  CR   pa^e    58(a)    to   58(f)    and    ^8(k   to   n)    appear    affidavits 
and   support inf5   documents.      The    court    found    (CR   1117,    19539) 
that   a  mortem  age   from   L.    W.    Taylor    to  Kriss    for   $2000  was    (F   182 
Ex   609)    an    asset   of  mine.      There    v/as  no    evidence    in   the   re- 
cord to   support   that   conclusion. 

However,    I   discovered  in  1958   that   this  mortgage  was 
worthless. 

I   arranged  for   a  $2000   loan  to  L,    Af.    Taylor   to   be    se- 
cured by  a  mortgage   on  real  property.      The    title  report 
shown  me    dated   December   2,    1957,    shov/ed   Lot   2   Block   89, 
Irvington,    Portland,    Oregon,    free    and  clear    in   Josephine 
F.   Groodale,    except   about   $300    in   taxes. 

On   the    following  day,    December   .''^,    1957,    the  mortgage 
was   executed  by  Taylor   to  Kriss    along   with   a  deed  from  Good- 
ale   to  Taylop  and  the   s!^2000  was  paid  to  Taylor.      However, 
Taylor  had    substantial   Federal    tax   liens    against   him  that 
attached  to   the   property   immediately  upon   recording   of 
the  deed  from  Goodale   to  Taylor.      See  title  report   cf 
January   14,    1958,    (CR   58   M  &  N) .      The  property  was   foreclosed 
for  County  taxes.      This  worthless    asset   should  be  removed 
from  my  net  worth   for   195R   to    the    extent   of   1-2000. 


Speciric^-tticn   of    "^rror   11 
a,    Muriu-atory   Keauctions 
(8)    Rebecca    T&rlow 

Cn   pcit;e3   ^Sg   to   ^SC    is   my   affidavit   re    Rebecca 
Tarlow  un_    on   pci-c^    58-0  are    a    cancelled    check   for    ^'j>OGO 
ana    one   aated    July    13,    I956    for   ;;^5000,    both    frou; 
Rebecca    Tarlov;   to  aie .    Cn   pa^e    58P   of    the    Clerk's   Recoru 
is    the    first   page    of   Rebecca    Tarlow'c   affluavit    signea 
at   the    request   of   ana    prepared    by   Aloert  L>esGhenes, 
It    l3   loarkea    ^x   \;   2'yjP:   unaer   file   x\o.    1S"^539. 

The    prosecution's   answer    to    the    Rebecca    Tarlov;   itein 
appears   on   pa,-^_e    97    throut;:h   103    of   the    Clerk's  Recoru 
ana    incluaes   an   answer    on   pai£:e    98    to    the    L.    V/,    Taylor 
item.      The    Rebecca    T-rlov;   item    is    importaiit   for   two 
reasons.    It   shows  unmistakable    overstatement   of  ir.y  net 
worth   for   the   year   1956   by    ^:5000  and   wronp    figures   for 
each   of    the    other   years    in    issue.      The    check   I    received 
ana    the   ae posit    in  my   account    (S-1,    19539)    ana    the 
mortgaf^e    £iven   as    security   are    not  deniea   by    the    prose- 
cution.     Both    the    Court  ana    the    prosecution   frustratea 
previous   attempts    on   my    part    to    f ^e  t    that   part    of    the 
recoru    strai^.-ht.      However,    Rebecca    Tarlow    suea    mo    in   the 
State    Court   for   ^'i;31,500  ana    I    took   her  aeposition  as   an 
aa verse   witness   and,    reluctant  as    she   was    to   Five    out 
with   it,    enough    truth   came    out   to   {^rant  me    a   new   trial 
or  dismiss   all  counts. 


Mrs.    Tarlov;    testif'lea   at   the    trial    (3/21/6"3,    Vol. 

20,    pp.    131-lAl)   bttt   that   the   affiaavlt   sirnea   by   her 

at  the   request   of  Albert  Deschenes     was   connect.    See 

CR  98,    Governiaent' s   Opposition   to  New   Trial,    in  which   it 

quotes  her   from   page    141   of   the    transcript: 

A.      Yes,    that   is   correct,    because   we   went 

through   those   very   thorQ^hly   at   the    tlinG." 

Mis.    Tar  low   presuraea    that   the    statement   prepared   by 

Mr.   Deschenes   was   correct  and    I   presumed    that  both   she 

and  Mr.   Deschenes  were    correct    (Tr4A,    45,    46).      So   the 

starting  point   is   that,    as   per  Mrs.    Tarlow's   testimony 

in   the   deposition,     (CR  58-H): 

1.  She    turned,   over  all  her  records   to  Mr.   Deschenes. 

2.  Deschenes   came    to   see   her  at   the   hospital    (CR  58-1). 

3.  He    told   her   the   affidavit  was   prepared   from  her    material, 

4.  The   memoranda    -   hau   been  furnished    to  him. 

5.  The   affidavit  prepared   by  him   and    signed   by  Mrs, 
Tarlow  vary    substantially   from   the   records    themselves. 

6.  The   variance    is  between   ^{;28,500  and    ^39,000   or 

.■)10,500   and    the   most   glaring  example    of    the   variance 

shows  up   in   the    .|^5000   check   of   July    13,    1956, 

Conclusion 
from  new   Tarlow  evidence 

If   I   am   right  about   this   glaring  misstatement  by 

Deschenes  as  evidenced  by    this   nev/  evidence   from  Mrs. 

Tarlow   then   the   case    should  be   dismissed.      If   I   am  wrong 

about  it   I   challenge    the   prosecution   to   say   so,    not   to 
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say    t?iat  Mrs.    T^rlov/   once    testlfieu.    the    other   v/ay, 
not   to    say    thut   I    should   not  have    re Ilea    upon  Mrs, 
Tarlow  and.   Mrs.   Deschenes   to   tell   the    truth,    not 
to   say   that   I   should   not  have   been   so    Ignorant,   but 
to    say    In   its   answering  brief    that   the    stateuent 
prepared    by   Mr.   ijeschenes   fron]   Mrs,    Tarlow's   recor-as 
is    correct.      If    the    prosecution  believes   it    is   not 
correct    I    challenge    it   to   prepare    ana    show   m   its 
brief  a   correct   statement,  ending  balances  each 
year   on  Mrs.    Tarlov/*s  account.      I  aemana   a    specific 
answer   to  my   challenge    that   the   snaing  balances  each 
year  as   prepared  by  Albert  Deachenes   la   false   ana 
substantially   incorrect. 

And    if   I  am   correct   in  my   last  demand    I  demand 
a   reversal   for   the   use    or   known  an.-^    substantial   false 
and   manufacturea   eviaence   against  me  by    the    Internal 
Revenue    Service   an^    the    prosecution. 

It  must  be    remembered    that  Mr.    Desohones   v;as  not 
an  Isolated   agent  v/ho  made   an  error  as  any  human  being 
is   subject   to.      He   masterminded   my   prosecution.      Ho  ciid 
the    investigation.      He   failed    to   follow   leaas   or   con- 
cealeu    the    result   in  numerous   instances    that  woula   be 
favorable    to  me.      He    stole   my   recoras   ana    kept  many   of 
them,    TILL  he    was    caught   with    them.    ^iK^    HE   UViS    Tn^   UlylPSRT 
V«HC    FRTSP.uin:!;    \ZA   820   ULON    WHICH    THE   COURT  FUNu..M:i:iiT..LLj: 
BiiS:-:b    1T3   FirJJIKGG   AG«IH3T  ME. 


Specification   of   Srror   11 
a.    (9) 

W.    K.    Royal    tostlmony,    affected    title    to   F   43 
and   iTiy    credibility   ana    showed    Government   proauced 
two   perjurious   witnesses   on   that   one    Item. 

One   property   in   issue    is  described    in  Folaer 

43.      The    only  evidence    of   ownership   of    that   property 

besiaes  Mr,   Royal's 
by  me /was    the    testimony   of  Maaelyn   G6x :    (2/25/63,    Vol. 

4,    page   55,    19539) 

MR.    ^L^X..i^i^3R   TC  M/wn:LYK    GOX: 

Q        Well,    v/hen   you   borrowed    the    •■1^500,   aid    you   continue 
to  make    the    payments    on    the    contract  after    that? 

A        Ko,    becauae    he    told   me    It   was   his   house    then;    that 
I    si^.ned    the    house    over    to   hira. 

The    falsity   of   this   testimony  was   apparent  when  one 
reads   her   own  hana writing   ana   aiy   letters    in   response    as 
they  appear   in  pa^es  201   to  215   of   the    Clerk's  Recora, 
19539. 

Mr,    Royal  also   testified    that   I    tola   him    the   property 
was   mine    (Vol,    6,    2/22/63,    203,    19539).      This    testimony   was 
provea    false    when  Mr.    Royal    testlflea      in   the    State    Court 
that   I    had   never    tola    hi;a    that   I   v/as    the    owner.     (CR   33) 

Thus   we    have    an  example    of    curiously   re la tea    false 
statements    of  m^''   ov;nerahlp   by    two   persons   with    Interests 
adverse    to   each   other.    The    testimony   was    of   oral    statements 
claimed    to   have   been  maae    by   mo   nine    or   ten   years    previously 


1    3ljj.ll    uo   iijore    speoific,      i-ir.    Koyal    testific-a    in    -Liiiij 
case    on   Febi'Uury   d'J. ,    1963    (GR   jJ3,    line    31): 
"...aria    at   that    tiuie    ho    tola   j.je    that    the    property,    - 
tho    contract   haa    been   a s 3 i ^Tieci    to   hiui." 

Cn   July   29,    1963   Xr.    Royal    testlfiea    in    the    State 
Court    (CR  33    line    23)  : 

"You   never    toL-i    xe    of   any   aLssi^n.i.ont    to   you."  t 

Yet   th.e    property   v^'as   attributes    to  .je    in    the 
heschenes   ana    the    subsequent   net   v;orth    statei.ients   ana 
in    the    Court's    fln-iln-s    (CR   1110,    19339). 

1    cannot  believe    that   the    two    false    statoments 
of   oral  a^missioni-i   by   uie    that  many   years    (rxine    or    ten) 
previously  were   not   inspireh   by   a   poi'soii   or   persons 
cn   the    prosecution   siae.      Relating    this   instance    to 
the    throat  iiiaae    to   i-;rs,    3ertran^    ^'oj  Mr.    L/eschenos, 
tho    false    affidavit   preparea    for   her,    the    false   affiaavit 
prepared    for  :'lrs.    Tarlow,    anu    a    similar-    type    false 
statement   by   Xrs.    Jolm   ^,    Carson    (Vol.    4,    2/25/63,    pa? e 
188,    Hue    4,    19539):    "The    letter    saia,    stato-^    fn- 1   he 
had    purchaseo.    the    property    (Pierce    property)..,"    anu. 
there    is   a    pattern   shoi^m   which    shoula    I'esult    in    the 
dismissal   of    the    case   a(-;ainst   me.       The    falsity    of   the 
Garson    testimony    Is   eviaent   v;hen   one   exaajlnes    the    letter 
itself,    v/iiich    I    later   founa   ana   aaae    a   part   of    the    record, 
5ee    CR  pa^es    193    to   199,    19539. 


Specification  of  Error  11 
a.    (10)      The    court »s   newly  expressed  finding 
hould   allow  rae    an  additional  $1500  reduction   in  my  net 
rorth# 

This  refers   to   the    "Meyer  Gold  Mine",    references   to 
rhich  are   pai^e   56   of   appellant's  opening   brief,    CR   461, 
,30   and  1036    of   19539,    Ex  N-1,    Ex  X-2,    Adj.    15 

The   court  made    a  finding   (CR  1036,    19539)    that   I 
ad  invested   |3000  with    John  Meyer   for  purchase  of  a  gold 
line  in  Southern   Ores^on;    that   title  was  taken  in  John 
[eyer   and   "that   the  defendant's   investment  became  worthless 
hen  Meyer  disaDpeeired   in  1956   and  had  previously  conveyed 
liway  the   property  and  the    defendant  had  a   ^.3000  long  term 
japital   loss   in  that  year,"      This  reduced  ray  net  worth  by 
51500   for   1956. 

It  was  my  position  that  the  court  resolved  the  year 
)f  the  loss   against  me,    i.e.,    I  claim  that   I  should  be 
illowed  totake   the  loss   during   the  year   of  discovery  of  the 
:heft  by  fraud  and  that   since   there   is  uncertainty  as  to 
whether  that   is   1955,    1956,    1957   or  1958,    I  should  be   given 
he  benefit   of  any  doubt  and    take  it   in  such   year   as   it 
vould  do  memost  good   in  this  case.   That   question   still  re- 
hains  to  be  determined  by  the   appellate    court. 

However,    the  court's   finding   failed   to  recognize   the 
Loss   as   a  theft   loss   through   fraud   (John  Meyer  having   con- 
veyed the   -nroperty  without  my  knowledge    to   a  third 


party.      Cti   August   1  j' ,    196^    ( Tr  26)    tho    Coui't  eittiGr 

chanre-i    its   flno-inr;    or   oxpresaea    its    true    fiiiviirifi,   v/hsn 

i  L    suivi  ; 

T!;'^    COUHT:       I    vrant   a].onr    v;iLh    soiug    oi    your    theories; 
the    mystericus   uiincr   you   were    in    partnership   with;    you 
bought   a    (^old   mine    ariu    he    solu    you  acv/n    the    r'iver   v;ithout 
telling   you-,    ana    you    Torpot   all   ubout   your    f':oJ.a    ::iine    for 
a    number   of    years,    ana    tlioa    vou    ca^e    alon£   ana    finally 
alscoverea    you    haa    been  aefrauaea,    ana    you    file'.i    ■^:i  allow-' 
ance    on   your   t'ecobs    i'or    that.       1   allowea    the    allowance 
On    that,    aithou^_,h    it    was    kinu    of   a   mysterious    stoi'y... 


i 


THrc   ClURT:      1   a^j    Just   tellmi^   you   1   accepte-.  so.je    of 

these    stories,    as    fantastic   as    ti-joy   were,    because  in   th.v.t 

case    you   haa    soi..e    proof   you   had.    paia    aoiuo   ir.oney.  The 

Title    Cocipany   haa   a    certificate    there.      But   how  a  practic-l 

Inp:   lawyer   coula    buy  a   golu   mine   ana    forget  about  it'  i  or 
a   nuinoer   of   years,    anb.    finally   his   partuer  v^^cfraubs   hici 
out   of    it  by    sellinp    it;    I   v/ent   alonfj   v;lth    it. 

In    the   present   state   of    tho   recorb.    I    sVioula   be   allov/eci. 
a    total   rcauctior;    of    'ipOOO,    w?iichi   woula    mean   an  au.aitional 
rebuction    oi     j'.lbCO    for'   1956    (which    woul^-    autouia tically 
v/ipe    out    Count    IV    since    the    -iifference    cjotwocn   xj    reporto>-< 
loss    for    tfiat   year   ani    the    amount    of    loss    foun-i    by    the 
court,    -.99^0.^:;   us  against    y9231.b9,    loft  i^  alffer-ence    of    oi 
\/J0P>,Q6)  ;    or   I    shoula    be    .^iven   the    choice    of    tlie    year 
between   1955  ^na    195S   to   take    the    complete    ;.j;3000   loss, 
Cf    course,    if    I    chose    other    than   1956    that   ye^^r's   not 
worth   woula   be    increaseb   by    ',^1500, 

This   also   points    to    tho    value le sane So    of    tho    court 
swallowing    whole    the    f  in-'-i  itir-'S    of    V.ie    prosecution    insteau    oi 
uakin^;    its    own   fin-in^s    so    t'nat    thio    o.ppellate    court   o<^n 
really    perceive    tho    trial    court's    tninkln;/. 


Honesty   in  Government 

I   have    no   quarrel   with    the    Government   requiring 
lonesty   from   its   taxpayers.      I  uo   quarrel  with  my 
jOvernment  when   it   is  not  honest  with   its   taxpayers, 

I   do   not  believe    that  t^ny  aisinterestea    person 
voul^    sanction   the    conduct   of  Deschenes   ana    Nyraan 

in   stealing  my   recorUs   from   my   files,      I  do   not  "be- 

I 

Lieve    that  any  aisinterested   person  v;ould    sanction 

I 

pheir  making:  affidavits  that  they  had  no  records  of 

line  while  they  helu  microfilm  of  two  hundred  fifty 

locuments  that  they  knew  John  Brady  haa  stolen  from,"" 

1  do  not  believe  that  the  best  leaders  of  a  democracy 

would  sanction  the  silence  of  Deschenes  and  i„yman 

i 

In   their  memoranda,    in   their  log  books  an^    in   their 

epcrtL    tc    the? '  r    eu.;eriors   about    their   stealing  and 

photostating  documents   from  my   files.      Judging   from 

i  (in  the   appendix) 

phe   attached   article^  in   the    Saturday   Evening   Post 

i 

l)y   Senator  Long   of  Missouri    this  practice   had    the 

lipproval   of    the    superiors   under   the   aumonition,    "When 

rou're    caught,    you're    on   your   own."      I   attach    it   to 

3hov/   that   the    problem   is   not  an   Isolated    one    with  me 

ilone .      It    is   wiaespreau   and    one   effective    method    of 

:'equiring   integrity   Ik   in   the    Internal  Revenue    Service 

ilong   Constitutional   lines    is   for    the    Courts    to    say 

jso  and    to   rule    that   such   practices  as   were    indulged    in 

i 

Ln  my  case  will  not  be  rewarded  with  favorable  judgment. 


Respectfully   submitted, 


,/., 


euben  G.  L-miske, 
A^ellant. 
1014  S.W.  2d  Ave., 
Portland,  Oregon 
97204 


Certificate 


I  certify  that  in  connection  with  the 
preparation  of  this  brief,  I  have  examined  Rules 
18  and  19  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit,  and  that,  in  my  opinion, 
the  foregoing  brief  is  in  full  compliance  with 
those  rules. 

Dated  December  1,  1965. 


^,<^M^ 


Atto^ey  pro  se. 


My  returns  were   prep.-^red  openly  and  honestly  by  competent 
id  reliable   persons.      My  former    secretary,    Mary  Yumibe,   who   later 
3nt   to  work  for   the  Government,    said  in  her    affidavit    (CR  944, 

^539); 

"That  I  helped  prepare  or  type  the  income  tax 
returns  for  the  partnership  and  for  the  individual 
lawyers  in  the  office;  that  Reuben  Lenske's  return  was 
usually  prepared  the  night -before  the  due  date, 
and  I  helped  work  that  evening  with  other  persons 
who  likewise  helped  prepare  his  returns.   That  to 
the  best  of  ray  knowledge,  the  returns  were  prepared 
openly  and  honestly," 

Elva  Hawkins  was  the  first  witness  called  by  the  Government, 
he  maintained  the  records  for  the  rental  properties  her  husband 
anaged  for  me  from  the  year  1953  to  the  year  1961.   She  helped 
repare  most  of  my  tax  returns  for  the  years  in  issue  (Volume  1, 
/15/63  44,  74-77,  19539.) 

Volume  1,  2/15/63,  page  43,  19539 

Q.   (by  Alexander)   What  is  your  occupation,  Mrs.  Hawkins? 

A.   I  am  an  office  manager. 

Q.   Where  do  you  work? 

A.   Building  Products  Company. 
Volume  1,  2/15/63,  page  104,  19539 

Q.   (Mr.  Lenske)   What  is  your  education? 

A.  Well,  I  finished  high  school,  and  have  a  college  degree, 

Q.  Which  college  degree? 

A.   Bachelor  of  Arts  degree  from  Warner-Pacific  College. 

Q..   In  what? 


A.      Christian   ^^ducatlon. 
Volume    1,    9/15/6,5,    page   94,    19  539,    lines   3-15 

IvlR.    LENSKE:    Q,  Now,    on   one    of   the   occasions   Mary  Yumib' 
was   present,    and    she  was    one   of  my   secretaries    at   that   tim 
wasn't   she? 

A.      That    is   ricrht. 

Q.      Well,    now,    Mrs.    Hawkins,    durin,-^    the    time    that   you! 
were    issistinc;  me    did   I   ever   at    any  time   tell   or    sugr-^est 
you   that   you  make    any   entry   or    compilation    in  my   tax   retufi 
that   was   not    in   accoraance   with   the  records  that  were    aval 
for   th'^.   Durpose? 

A.      No. 

Q.,   Did  I  ever  at  any  time  su^7;3;est  to  you  that  you  makfi 
an  error  of  any  kind  in  your  computations? 

A.   No. 
Volume  1,  2/15/63,  pa-^e  94,  19539,  lines  90-25.  T^ai;e  95 

Q.    (Mr.    Lenske)       Isn't    it    a   fact   that   on   sane    of   taese 
computations  or  additions    if  we   were   pressed  for   time,    didn' 
I    su'-';  "est    ...    if   there   was    any  doubt    ab^'^at    it,    to    ,'3;ive    the 
Governraant    the    benefit    of   any    doubt? 

A.      Yes,    that    is  ri^ht. 


i 


n  Vol.    1;    2-15-63;    pp.    97   and  98; (19539) 

Q.      I   396.      Now,    Mrs*   Hawkins,    the  question   I  asked  you 
relating  to  my  own  returns,   was  the   answer   the   same  respect- 
ing Raymond  Smith  and  my  returns?      Did  I  at   any  time    suggest 
to  you  to  put    in  anything   in  those   returns   that  wasn't   cor- 
rect? 

A,      Nothing    that   I f  elt  wasn't    correct   did  you  ever    sug- 
gest  I  put   into   the  returns. 

Q.      Now,    when  my   tax  returns  were  being  prepared,    when 
you  participated  in  them,    was   that  usually   done   in  our  recep- 
tion room? 

A,  Either  in  the  reception  room  or  one  of  the  offices. 
We  worked  all   over  when  we   were  doing   it, 

Q.      Most  of  the  persons  doing  the   work  at    that  tine   were 
in  the   reception  room  together,    weren't    they? 

A.      That   is  right. 

Q.      And  what    I   did  usually  was  merely  assist    in   filling 
gaps   that   one   of  the   persons  helping  needed  an    answer  on; 
isn't  that  right,    Mrs.   Hawkins? 

A.      That    is   right. 

Q.  Now,  isn't  it  a  fact  that  during  the  time  that  work 
was  being  done  by  the  other  persons  that  were  helping  there 
wq.s  nothing  said  in  your  presence  that  would  suggest  at  any 
time  that  my  returns  be  made  in  any  other  way  than  v^at  was 
correct  in  accordance  with  whatever  the  figures  were  that  were 


41 


available?      » 

A.   That  is  rip,ht. 
page  104 

Q,   In  the  business  relationship  that  you  and  your  husbt; 

I 

had  v/ith  me  from  1953  to  1961,  was  it  necessary  for  your  bust 
or  yourself  to  have  dealings  with  many,  many  other  people 
on  my  behalf? 

A   Ye  s . 
page  99         .'  '  I 

Q,  Now,  in  relation  to  any  instruments  that  you  s  Igned  I 
on  my  behalf  or  on  behalf  of  vshomever  I  was  acting  at  the  ' 
particular   time,'   did   I  not  assure   you   that   if  there  were  I 

any  loss   of  any  kind,    any  liability  of    any  kind,    that   I  ' 

I 

would  stand  good  for  any  such  loss  or  any  such  liability?    i 

I 

A        That   is   right;    you   did.  ' 

Q       Have   I   in  any  way  broken  my  word  vdth  you    at  any  tim 
A        No. 

THE    COURT:      In  what  manner? 

MR.    LENSKE:         Q        In  respect   to    any  matter    relating   to 
the   business   that  was  had  between  us? 
A       That   is   right;    no,    sir. 
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V. 
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BRIEF  OF  THE  APPELLEE 


OPINIONS  BELOW 

The  order  of  the  district  court  denying  the  defend- 
ant's motion  for  a  new  trial  and  the  order  denying 
the  defendant's  motion  to  disqualify  the  trial  judge 
(S.R.  88)^  on  the  remand  directed  by  this  Court,  are 
not  reported. 


^  References  to  the  District  Court  Clerk's  Transcript  of 
Record  in  this  proceeding  numbered  20,448  are  designated, 
"S.R.".  Record  References  to  the  pending  appeal  from  the 
judgment  of  conviction  in  No.  19,539  are  designated,  "R". 

(1) 


I 


There  was  no  opinion  below  on  the  judgment  con- 
victing the  defendant  of  tax  evasion  and  of  wilfully 
subscribing  to  a  false  income  tax  return  under  penal- 
ties of  perjury  which  appears  on  page  1135  of  the 
District  Court  Clerk's  Transcript  of  Record  in  No. 
19,539.  The  Court  made  detailed  findings  of  fact  and 
conclusions  of  law  which  appear  in  the  District  Court 
Clerk's  Transcript  of  Record  at  pages  R.  1107-1134. 

JURISDICTION 

The  orders  of  the  court  below  denying  the  defend- 
ant's motion  to  disqualify  the  trial  judge  and  for  a 
new  trial  on  the  grounds  of  newly  discovered  evidence, 
were  entered  on  August  13,  1965  (S.R.  88,  126).  A 
notice  of  appeal  from  the  denial  of  the  defendant's 
motion  to  disqualify  the  trial  judge  was  filed  in  open 
court  on  August  13,  1965  and  an  amended  notice  of 
appeal  filed  on  August  23,  1965  (S.R.  126-127).  A 
notice  of  appeal  from  the  denial  of  the  defendant's 
motion  for  a  new  trial  was  also  filed  on  August  23, 
1965  (S.R.  127).  The  jurisdiction  of  this  court  is 
invoked  under  28  U.S.C,  Section  1291. 

The  defendant's  appeal  from  the  judgment  below 
convicting  him  of  tax  evasion  and  of  filing  a  false  in- 
come tax  return  under  penalties  of  perjury  is  pend- 
ing before  this  court  as  No.  19,539  and  was  consoli- 
dated with  the  instant  appeal  by  order  of  this  court 
of  April  26,  1965. 

COUNTER-STATEMENT  OF  THE  CASE 

The  evidence  leading  to  the  conviction  of  the  de- 
fendant on  April  22,  1964,  for  tax  evasion  and  for 


3 

filing  a  false  income  tax  return,  after  eight  weeks  of 
trial  and  over  350  witnesses,  followed  by  a  bench 
trial  after  the  defendant  was  granted  a  mistrial  on 
the  death  of  the  first  trial  judge,  the  Honorable  John 
R.  Ross  (R.  1160),  is  discussed  in  the  Government's 
brief  in  No.  19,539  pending  before  this  court. 

The  evidence  and  record  in  the  instant  appeal  may 
be  summarized  as  follows: 

1.    Allegations  of  Bias  and  Prejudice 

Over  three  months  after  the  remand  of  this  court 
for  the  "limited  purpose  of  entertaining  appellant's 
pending  motion  for  a  new  trial"  (April  26,  1965  Or- 
der) and  after  the  defendant's  motion  for  a  new  trial 
was  set  down  for  hearing  before  the  trial  judge,  the 
defendant  filed  a  motion  seeking  an  order  that  his 
motion  for  a  new  trial  be  heard  by  a  judge  other  than 
the  trial  judge  (S.R.  59,  81).  The  defendant  filed  a 
thirteen  page  affidavit  of  prejudice  purporting  to 
show  that  the  trial  judge  was  prejudiced  against  him 
(S.R.  61-73).  In  his  affidavit  the  defendant  makes 
allegations  in  the  form  of  unsupported  conclusions 
and  opinions,  laced  with  contumacious  language,  that 
go  to  the  conduct  and  rulings  of  the  Court  during  the 
trial  below. 

For  the  first  ground  of  his  motion  (S.R.  61)  the  de- 
fendant, who  had  a  net  worth  as  of  December  31, 
1958  of  $343,821.46  (R.  1107),  who  did  not  file  an 
affidavit  of  indigency,  and  who  did  not  elect  to  pro- 
ceed on  appeal  in  forma  pauperis,  alleges  that  the 
trial  judge  sought  to  impede  and  obstruct  his  appeal 
by  reason  of  the  Court's  request  that  the  clerk's  copy 


of  the  transcript  below  not  be  filed  on  appeal  until  an 
order  was  entered  settling  questions  arising  out  of 
the  defendant's  efforts  to  use  the  clerk's  copy  of  the 
transcript  without  paying  reporter's  charges. 

The  defendant  did  not  detail  his  second  ground  of 
alleged  prejudice  but  merely  adopts  his  brief  filed  in 
No.  19,539  and  "all  of  my  statements  therein",  as 
refiecting  unspecified  errors  stemming  from  preju- 
dice.    (S.R.  63.) 

The  third  basis  of  prejudice  alleged  by  the  defend- 
ant is  directed  toward  the  holding  by  the  trial  court 
after  a  hearing  (R.  991-1003),  as  the  late  Judge  Ross 
had  earlier  held  after  a  hearing  (R.  1152,  10/26/62 
Tr.)-  and  again  held  after  a  second  hearing  (R. 
1154),  that  the  defendant  consented  to  an  examina- 
tion of  his  records  and  copies  made  of  these  records 
were  therefore  admissible  in  evidence.  The  Court  is 
respectfully  referred  to  pages  59-64  and  83  of  the 
Government  brief  in  No.  19,539  where  the  detailed 
findings  of  the  Court  below  (R.  991-1003)  are  dis- 
cussed in  some  detail. 

For  a  fourth  ground  of  alleged  prejudice  the  de- 
fendant has  directed  his  allegations  to  the  argument 
below  where  argument  was  heard  by  the  Court  for 
three  full  days  (See  4/21/64  Tr.  2623-2624)  and  un- 
til midnight  of  the  third  day  (2/26/64  Tr.,  2/27/64 


-  References  to  the  forty  volumes  of  testimony  at  the  first 
trial  are  designated  by  volume  and  page  number,  e.g.,  Vol,  1 
p.  1 ;  References  to  the  volumes  of  testimony  at  the  second 
trial  are  designated  by  date  and  by  page  as  is  the  transcript 
of  the  hearing  below  on  the  defendant's  motion  for  a  new  trial, 
e.g.  8/13/65  Tr.  1. 


Tr.  and  2/28/64  Tr.  Vols.  A,  B,  and  C).  At  approxi- 
mately 11:00  on  the  evening  of  the  third  day  of 
argument  (2/28/64  Tr.  2608),  the  defendant  sought 
an  ''indefinite  time"  (2/28/64  Tr.  2590)  to  continue  his 
counsel's  completed  argument  on  intent.  The  Court, 
commenting  that  it  was  not  particularly  seemly  for 
the  defendant  to  argue  his  own  intent  and  pointing 
out  that  the  defendant's  counsel  had  just  argued  the 
case  (2/28/64  Tr.  2590),  granted  the  defendant  an 
additional  thirty  minutes  for  argument — which  the 
defendant  used  (2/28/64  Tr.  2589-2607).  In  his  af- 
fidavit of  prejudice,  the  defendant  alleges  that  the 
trial  judge  resented  his  desire  to  argue  his  own  case 
and  did  not  want  to  hear  him  "to  as  much  as  an  ex- 
tent as  possible"  (S.R.  63-64). 

The  defendant's  fifth  ground  for  alleging  prejudice 
is  directed  to  the  hearing  held  on  the  defendant's  first 
motion  for  a  new  trial  where  the  trial  judge  permit- 
ted the  defendant  to  argue  from  9:00  a.m.  until  4:45 
p.m.  on  April  21,  1964,  with  both  the  defendant  and 
his  counsel  continuing  the  argument  the  next  day 
(4/21/64  Tr.  4/22/64  Tr.).  The  defendant  alleges 
in  his  affidavit  (S.R.  64)  that  the  trial  judge  was 
unwilling  to  hear  him  out  fully. 

The  remaining  allegations  in  the  defendant's  affi- 
davit are  directed  to  his  disagreement  with  rulings  of 
the  Court  below  on  his  claimed  depreciation  allow- 
ance (S.R.  64-70),  on  the  Obye-Durkin  transaction 
(S.R.  70),  the  Eleanor  Bertrand  Account  Receivable 
(S.R.  71)  and  an  unspecified  item  designated  only  as 
"a  1959  transaction"  (S.R.  73),  followed  by  an  alle- 
gation that  the  trial  judge  shifted  the  burden  of  proof 


(S.R.  73).  The  evidence  on  the  rulings  of  the  Court 
is  treated  in  the  Government  Brief  in  No.  19,539  and 
in  the  argument  section  of  this  brief. 

2.   Record  of  Brady  Documents 

The  defendant  filed  his  own  affidavit  as  the  sole 
support  for  that  portion  of  his  motion  relating  to 
documents  taken  by  one  John  Brady  (S.R.  31).  In 
his  affidavit  the  defendant  alleged  that  he  ascertained, 
"as  a  result  of  depositions  that  I  took  of  John  M. 
Brady,  Norman  Phifer  and  George  Nyman",  agents 
of  the  Internal  Revenue  Service,  that  John  Brady 
stole  numerous  documents  from  the  defendant's  office 
which  Brady  turned  over  to  the  agents  of  the  Internal 
Revenue  Service  who  retained  possession  of  the  ''docu- 
ments and/or  photostatic  copies  thereof  and/or  micro- 
film thereof"  in  violation  of  defendant's  rights,  and 
that,  "the  inspection  of  said  records  was  essential  in 
the  preparation  of  the  defendant's  defense."  (S.R. 
31.) 

The  evidence  and  record  supporting  the  ruling  be- 
low as  developed  in  the  same  depositions  taken  by  the 
defendant  of  John  M.  Brady,  Norman  H.  Phifer, 
Chief,  Field  Audit  Branch,  Internal  Revenue  Service, 
and  Revenue  Agent  Nyman  and  the  affidavit  and 
deposition  of  Special  Agent  Albert  Deschenes,  are  as 
follows : 

John  M.  Brady  formerly  worked  for  the  defendant. 
Sometime  in  1960  when  he  was  still  working  for  the 
defendant,  Brady  took  a  number  of  the  defendant's 
documents  that  were  on  a  table  in  the  library  of  the 
defendant's  office.     Brady  never  told  anyone  that  he 


was  going  to  take  the  documents.  He  specifically  tes- 
tified that  no  one  in  the  employ  of  the  United  States 
suggested  that  he  take  these  documents  and  that  he 
voluntarily  took  the  documents  on  his  own  without 
the  knowledge  of  assistance  of  anyone  in  the  employ 
of  the  United  States  (Brady,  Ex.  C,  pp.  113,  et  seq.). 
On  or  about  November  10,  1960,  Brady  made  an 
unsolicited  visit  to  the  office  of  Norman  Phifer,  Chief, 
Field  Audit  Branch,  Internal  Revenue  Service,  and 
told  him  that  he  had  the  documents.  This  was  the 
first  time  Phifer  heard  of  the  documents.  Phifer 
talked  to  Brady  for  about  five  minutes  and  arranged 
for  Brady  to  meet  with  representatives  of  the  Intel- 
ligence Section  (Brady  Dep.,  Ex.  C,  pp.  115-116;  S.R. 
46).^  The  meeting  was  held  the  same  day  and  was 
attended  by,  among  others,  the  Chief  of  Intelligence, 
Jack  Savage,  Special  Agent  Deschenes,  and  Revenue 
Agent  Nyman.  Brady  had  not  discussed  the  defend- 
ant's affairs  with  any  employee  of  the  United  States 
prior  to  his  meeting  with  Phifer  (Brady  Dep.,  Ex.  C, 
pp.  116-117;  Nyman  Dep.,  Ex.  A,  pp.  32-34;  Desche- 
nes Affidavit,  R.  48;  Deschenes  Dep.,  Ex.  E,  p.  11). 
At  the  meeting  Brady  displayed  the  documents  he  had 
taken  from  the  defendant's  oflftce  and  all  of  the  docu- 
ments were  returned  to  Brady  the  same  day  (Des- 
chenes Affidavit,  R.  49;  Deschenes  Dep.,  Ex.  E,  pp. 
12-16;  Brady  Dep.,  Ex.  C,  p.  121).  Brady  then  made 
a  microfilm  of  the  documents  and  turned  it  over  to 


^  Exhibits  admitted  at  the  hearing  on  the  defendant's  mo- 
tion for  a  new  trial  were  designated  by  letter  (e.g.  Exhibit 
A)  and  are  listed  in  the  District  Court's  transcript  of  Rec- 
ord at  page  126, 
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the  Internal  Revenue  Service  (Deschenes  Affidavit,  R. 
48-49).  He  "tore  (the  originals)  up  and  threw  them 
in  the  garbage  can  and  that  was  the  end  of  it" 
(Brady  Dep.,  Ex.  C,  pp.  120-121). 

Subsequent  to  this  meeting  Brady  displayed  a  num- 
ber of  additional  documents  to  Special  Agent  Desche- 
nes on  December  9,  1960  which  Brady  had  also  ob- 
tained on  his  own  without  any  aid  or  suggestion  from 
any  employee  of  the  United  States  (Brady  Dep.,  Ex. 
C,  pp.  113  et  seq.;  Deschenes  Affidavit,  R.  49;  Desche- 
nes Dep.,  Ex.  E,  p.  10).  After  examining  the  docu- 
ments and  determining  that  they  were  of  no  value  to 
the  investigation,  Deschenes  returned  the  documents 
to  Brady  within  a  month  after  receiving  them  (Brady 
Dep.,  Ex.  C,  p.  125 ;  Deschenes  R.  49 ;  Deschenes  Dep., 
Ex.  E,  pp.  19-22).  The  Internal  Revenue  Service  has 
never  had  copies  or  microfilm  of  these  documents 
(ibid).  On  January  10,  1961,  Brady  gave  Deschenes 
a  photocopy  of  a  1960  timber  transaction  (Ex.  F. ; 
Deschenes  Dep.,  Ex.  E,  p.  23). 

Brady  was  told  by  Special  Agent  Deschenes  that 
none  of  the  documents  he  had  displayed  were  of  any 
value  to  the  investigation  and  Brady's  claim  for  a 
reward  was  rejected  (Brady  Dep.,  Ex.  C,  pp.  125- 
126).  The  agents  had  previously  obtained  from  third 
parties,  and  from  data  on  the  defendant's  checks,  the 
information  in  the  documents  displayed  by  Brady. 
None  of  the  documents  were  introduced  in  evidence 
or  used  by  the  Government  for  leads,  or  in  any  other 
way  (Nyman,  Ex.  A,  Dep.  p.  35;  Deschenes  Affidavit, 
R.  49 ;  Deschenes  Dep.,  Ex.  E ) . 


At  the  hearing  below  the  defendant  sought  to  take 
the  oral  testimony  of  John  Brady,  Special  Agent  Des- 
chenes  and  Revenue  Agent  Nyman.  The  defendant 
made  an  offer  of  proof  that  was  limited  to  an  offer 
to  show  that  John  Brady  was  an  informant  for  the 
Internal  Revenue  Service,  and  that  Special  Agent 
Deschenes  and  Revenue  Agent  Nyman  had  the  docu- 
ments taken  by  John  Brady,  a  microfilm  of  the  docu- 
ments, and  a  1960  timber  agreement,  when  the  agents 
filed  affidavits  in  1962  stating  that  they  had  no  docu- 
ments of  the  defendant  in  their  possession.  The  de- 
fendant made  no  showing  and  no  offer  of  proof  as  to 
how  he  was  prejudiced  by  the  taking  of  his  documents 
and  the  Court  sustained  the  objection  to  the  taking 
of  oral  testimony  (8/25/63  Tr.  81-82,  91-92). 

The  defendant  saw  the  microfilm  of  the  documents, 
and  a  print  of  the  microfilm,  prior  to  filing  his  affi- 
davit below  and  prior  to  the  hearing  below  (S.R.  31- 
32,  Ex.  A,  pp.  29-30,  8/13/65  Tr.).  The  defendant 
was  also  told  about  the  photocopy  of  the  1960  timber 
agreement  almost  four  months  prior  to  the  hearing 
below  and  he  did  not  even  ask  for  a  copy  (Deschenes 
Dep.,  on  4/28/65,  Ex.  E,  p.  23). 

In  his  affidavit,  and  at  the  hearing  below,  the  de- 
fendant did  not  point  to  a  single  instance,  either  by 
allegation,  offer  of  proof,  or  otherwise,  where  any  of 
the  documents  taken  by  Brady  were  used  by  the  Gov- 
ernment or  would  have  been  helpful  in  the  prepara- 
tion of  his  defense  (S.R.  31,  47;  8/13/65  Tr.  77-92). 

3.    Net  Worth  Items 

The  defendant  alleges  in  his  motion  for  a  new  trial 
(S.R.  1-41)  and  sets  forth  in  his  brief  (Defs.  Br.  p. 
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6)  some  ten  transactions  in  support  of  his  motion  for 
a  new  trial.  The  evidence  in  support  of  the  denial  of 
the  defendant's  motion  is  discussed  in  Point  III  of 
the  argument  section  of  this  brief. 

SUMMARY  OF  ARGUMENT 


A.  There  was  no  prejudice  below.  The  trial  judge 
gave  the  defendant  all  of  his  rights,  supplemented 
them  with  extraordinary  privileges  such  as  an  ad- 
journment at  the  conclusion  of  the  trial  for  the  sole 
purpose  of  giving  the  defense  an  opportunity  to  seek 
further  evidence  to  support  its  case,  and  heard  the  de- 
fendant both  from  the  witness  stand,  and  in  argu- 
ment, time  and  time  again,  such  that  the  defendant's 
only  real  complaint  is  that  the  trial  judge  gave  recog- 
nition to  the  principle  that  "impartiality  is  not  gulli- 
bility". 

B.  The  trial  judge  clearly  had  authority  in  the  first 
instance  to  pass  upon  the  sufficiency  of  the  defend- 
ant's affidavit  of  bias  and  prejudice  and  did  not  cease 
to  have  power  to  entertain  the  defendant's  motion  for 
a  new  trial  by  virtue  of  the  fact  that  the  defendant 
filed  a  notice  of  appeal  from  the  denial  of  his  motion 
to  disqualify  the  trial  judge. 

II 

No  error  was  committed  below  when  the  trial  judge 
did  not  hear  oral  testimony  on  the  taking  of  the  de- 
fendant's documents  by  an  employee  of  the  defendant. 
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A.  The  defendant  has  no  standing  to  complain  here 
of  undesignated  portions  of  depositions  admitted  in 
their  entirety  as  exhibits  below  where  the  depositions 
were  relied  on  by  the  defendant  and  where  the  defend- 
ant did  not  by  objection,  motion  to  strike,  or  other- 
wise, designate  those  portions  of  the  depositions  to 
which  he  now  objects — and  has  yet  to  designate. 

B.  No  conflict  of  a  material  fact  was  developed 
below  but  even  if  there  had  been  a  conflict  the  rule  is 
well  established  that  a  motion  for  a  new  trial  based 
on  newly  discovered  evidence  may  be  decided  without 
live  testimony. 

C.  It  is  eminently  clear  on  the  record  below  that  no 
useful  purpose  would  have  been  served  by  the  taking 
of  oral  testimony.  First,  the  defendant's  documents 
were  taken  and  turned  over  to  the  Internal  Revenue 
Service  for  examination  by  the  defendant's  then  em- 
ployee, John  Brady,  who  acted  on  his  own  without  the 
assistance,  suggestion,  or  knowledge,  of  anyone  in  the 
employ  of  the  United  States.  The  documents  in  ques- 
tion were  not  introduced  into  evidence  below  and 
were  not  used  by  the  Government,  either  as  leads  or 
otherwise,  but  even  if  they  had  been  used  by  the  Gov- 
ernment it  has  long  been  established  that  there  is  no 
violation  of  rights  secured  by  the  Fourth  and  Fifth 
Amendment  to  the  United  States  Constitution  where, 
as  here,  a  private  person  acting  on  his  own  takes  the 
documents  of  another  and  turns  them  over  to  Govern- 
ment representatives.  Second,  the  defendant  made  an 
offer  of  proof  below  but  his  offer  was  limited  to  a 
showing  that  John  Brady  was  an  informant  for  the 
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Internal  Revenue  Service  who  made  it  a  practice  to 
bring  stolen  documents  to  the  Internal  Revenue  Serv- 
ice, and  that  Internal  Revenue  Service  Agents  Des- 
chenes  and  Nyman  had  the  documents  taken  by  John 
Brady,  a  microfilm  of  the  documents,  and  a  photocopy 
of  a  1960  timber  agreement  when  the  agents  filed 
aflfidavits  in  1962  stating  that  they  had  no  documents 
of  the  defendant  in  their  possession.  As  pointed  out 
above,  Brady  took  the  documents  on  his  own  and,  ex- 
cept for  a  photocopy  of  a  1960  timber  agreement, 
Deschenes  returned  all  of  the  documents  to  Brady 
well  over  a  year  prior  to  the  filing  of  his  affidavit, 
retaining  only  an  unprinted  microfilm  of  the  docu- 
ments. The  photocopy  pertains  to  a  1960  transaction 
and  has  yet  to  be  shown  as  material,  which  is  an  ex- 
press requirement  of  Rule  16  of  the  Federal  Rules  of 
Criminal  Procedure  pursuant  to  which  Deschenes'  af- 
fidavit was  filed,  and  has  no  bearing  on  this  case.  The 
defendant,  who  had  seen  the  microfilm,  and  a  print 
of  the  microfilm,  almost  seven  months  before  the  hear- 
ing below,  did  not  offer  to  prove  below  and  has  yet  to 
point  to  a  single  instance  where  any  of  the  documents 
in  question  were  used  by  the  Government  or  would 
have  been  helpful  in  the  preparation  of  his  defense. 

Ill 

It  is  well  settled  that  a  motion  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence  is  addressed 
to  the  District  Court's  discretion,  the  exercise  of 
which,  in  the  absence  of  abuse,  is  not  reviewable. 
There  was  no  abuse  of  discretion  below  but  there 
would  have  been  if  the  Court  had  granted  the  defend- 
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ant  a  new  trial  on  the  basis  of  nothing  more  than  a 
rehash  of  the  trial  and  the  submission  of  material 
that  the  defendant  elected  not  to  present  at  the  trial. 

ARGUMENT 

I.  There  Was  no  Prejudice  Below  Where  the  Trial  Judge 
not  Only  Granted  the  Defendant  all  of  His  Rights, 
But  Supplemented  Them  by  Extraordinary  Privileges, 
and  the  Attack  on  the  Jurisdiction  of  the  Trial  Judge 
Is  Frivolous 

1,  At  the  trial  below  the  trial  judge  permitted  the 
defendant  to  testify  at  will — a  privilege  the  defendant 
exercised  to  the  hilt  (Lenske,  7/14/63  Tr.  pp.  743- 
864;  7/15/63  Tr.  pp.  867-1027;  7/16/63  Tr.  pp.  1036- 
1158;  7/17/63  Tr.  pp.  1239-1270;  7/20/63  Tr.  pp. 
1582-1587;  8/15/63  Tr.  pp.  1655-1762;  8/16/63  Tr. 
pp.  1876-1893). 

After  the  Government  had  concluded  its  case  in 
chief,  after  the  defense  had  concluded  its  case,  after 
rebuttal,  or,  in  short,  when  the  trial  was  over,  the 
defense  asked  for,  and  was  granted  by  the  trial  judge, 
the  extraordinary  privilege  of  an  11  day  adjournment 
to  seek  further  evidence  to  support  its  case  (7/29/63 
Tr.  1598-1607.).  Trial  was  thereafter  had  for  two 
full,  nine  to  five  fifteen,  days  (8/15/63  and  8/16/63 
Tr.).  Both  sides  then  submitted  extensive  briefs  (R. 
407-794)  and  oral  argument  was  thereafter  heard  for 
three  days,  with  the  last  session  going  until  midnight 
(2/26/64  Tr.,  2/27/64  Tr.,  2/28/64  Tr.,  Vols.  A,  B 
and  C).  The  trial  judge  also  heard  argument  for 
over  a  day,  almost  exclusively  by  the  defendant,  on 
the  defendant's  first  motion  for  a  new  trial  (4/21/64 
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Tr.,  4/22/64  Tr.  2788-2844) .  It  is  in  this  framework 
that  the  defendant  complains  of  not  being  heard  "to 
as  much  an  extent  as  possible"  (S.R.  64,  line  2). 

2.  The  affidavit  of  prejudice  filed  by  the  defendant 
is  without  substance,  and  admittedly  so,  as  shown  by 
the  defendant's  admission  during  the  argument  below 
that  the  "cases  are  clear  that  the  bias  or  prejudice 
charged  must  be  a  personal  bias  and  not  a  bias  grow- 
ing out  of  rulings  in  the  case"  (8/13/65  Tr.  2-3).  In 
this  much  the  defendant  was  correct  and  he  thereby 
conceded  his  ill  conceived  charge  of  prejudice  ground- 
ed on  unsupported  conclusions  concerning  the  rulings 
of  the  trial  judge  Berger  v.  United  States,  255  U.S. 
22,  31,  Ex.  Parte  American  Steel  Barrel  Company, 
230  U.S.  35,  43,  Chessman  v.  Teets,  239  F.2d  205,  215 
(C.A.  9th)  reversed  on  other  grounds,  354  U.S.  156; 
Willenbring  v.  United  States,  306  F.2d  944  (C.A. 
9th). 

3.  At  the  hearing  set  down  to  hear  the  defendant's 
motion  for  a  new  trial  the  Court  first  heard  the  de- 
fendant's motion  to  disqualify  the  trial  judge.  Im- 
mediately following  the  denial  of  his  motion  the  de- 
fendant filed  a  notice  of  appeal  from  that  order  in 
open  Court.  After  contending  that  the  notice  of  ap- 
peal deprived  the  Court  of  jurisdiction,  the  defendant 
proceeded  to  argue  his  motion  for  a  new  trial 
(8/13/65  Tr.  14-16).  The  defendant  has  pointed  to 
no  authority  for  his  frivolous  contention  (Defs.  Br. 
pp.  7-12)  that  the  trial  judge  was  deprived  of  juris- 
diction and  committed  error  by  entertaining  the  de- 
fendant's motion  for  a  new  trial  after  the  defendant 
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filed  a  notice  of  appeal  from  the  denial  of  his  motion 
to  disqualify  the  trial  judge.  The  trial  judge  clearly 
had  authority  in  the  first  instance  to  pass  upon  the 
sufficiency  of  the  defendant's  affidavit,  Taylor  v. 
United  States,  179  F.2d  640,  644  (C.A.  9th)  and 
cases  cited,  and  did  not  cease  to  have  power  to  act  by 
virtue  of  the  defendant's  transparent  and  untimely 
(28  U.S.C.,  Sec.  144)  attempt  to  obstruct  and  pervert 
orderly  judicial  procedures.  Ex  Parte  American  Steel 
Barren  Co.,  230  U.S.  35,  43,  In  Re  Union  Leader  Cor- 
poration, 292  F.2d  381,  383  (C.A.  1st),  certiorari  de- 
nied 368  U.S.  927,  United  States  v.  Hetherington,  279 
F.2d  796  (C.A.  7th),  certiorari  denied  364  U.S.  908. 
In  the  final  analysis  the  defendant  has  sought  to 
create  prejudice  where  there  was  none.  The  defend- 
ant is  in  no  position  to  complain  because  the  trial 
judge  gave  recognition  below  to  the  principal  that 
"impartiality  is  not  gullibility,"  hi  Re  J.  P.  Linahan, 
138  F.2d  650,  654  (C.A.  2d). 

II.  No  Error  Was  Committed  Below  When  the  Trial  Judge, 
After  the  Defendant  Had  Failed  to  Make  a  Meaning- 
ful Offer  of  Proof,  Did  Not  Take  Live  Testimony  on 
the  Taking  of  the  Defendant's  Documents  by  an  Em- 
ployee of  the  Defendant. 

1.  The  defendant  has  designated  a  series  of  alleged 
errors  below  which  go  to  the  failure  of  the  trial  judge 
to  take  live  testimony  on  that  portion  of  the  defend- 
ant's motion  relating  to  the  taking  of  his  documents 
by  his  then  employee,  John  M.  Brady  (Defs.  Br., 
Specifications  of  Errors  Nos.  3-8).  In  support  of  his 
motion,  the  defendant  filed  his  own  affidavit  which 
was  expressly  grounded  on  depositions  taken  by  the 
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defendant  of  John  M.  Brady,  Norman  Phifer,  Chief, 
Field  Audit  Branch,  Internal  Revenue  Service  and 
Revenue  Agent  George  Nyman  (S.R.  31).  The  Gov- 
ernment filed  its  opposition  to  the  defendant's  motion 
which  was  based  on  the  same  depositions  taken  by  the 
defendant  and  the  affidavit  of  Special  Agent  Albert  P. 
Deschenes  (S.R.  45-47).  The  defendant  thereafter 
took  a  second  deposition  of  Revenue  Agent  Nyman 
and  John  M.  Brady  while  the  Government  took  the 
deposition  of  Albert  P.  Deschenes,  which  was  attended 
by  the  defendant  who  cross  examined  Deschenes.  The 
depositions  were  relied  on  by  the  defendant  in  the 
first  instance  (S.R.  31,  85-86)  and  admitted  as  ex- 
hibits to  the  hearing  below  on  the  motion  of  the  Gov- 
ernment (Exs.  A-E,  8/13/65  Tr.  81,  89).  Although 
the  defendant  did  not  move  to  strike  any  portion  of 
the  depositions  when  they  were  admittd  below  (ibid), 
the  defendant  now  argues  (Defs.  Br.  p.  27)  that  it 
was  an  ''abuse  of  discretion"  to  admit  the  complete 
depositions  because  portions  of  the  depositions,  not 
designated  by  the  defendant  below  and  not  designated 
here,  contain  prejudicial  and  irrelevant  matter.  This 
is  idle  argument  and  even  if  there  had  been  any  error 
it  was  "waived  by  the  defendant's  failure  to  preserve 
the  alleged  error  for  review,"  United  States  v.  Van- 
over,  339  F.2d  987  (C.A.  9th),  United  States  v.  Bush, 
267  F.2d  483,  488  (C.A.  9th),  Duke  v.  United  States, 
255  F.2d  721,  727  (C.A.  9th),  certiorari  denied,  357 
U.S.  920. 

2.  No  conflict  of  a  material  fact  was  developed  in  the 
depositions  where  the  defendant  sought  and  failed  to 
find  support  for  his  allegations.     But  even  if  there 
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had  been  a  conflict  the  rule  is  well  established  that  a 
motion  for  a  new  trial  based  on  newly  discovered  evi- 
dence may  be  decided  without  live  testimony,  United 
States  V.  Johnson,  327  U.S.  106,  111-113;  Hillman  v. 
U.S.,  192  F.2d  264,  272  (C.A.  9th),  certiorari  denied, 
225  U.S.  699;  Ewing  v.  United  States,  135  F.2d  633, 
637-638  (C.A.  D.C.),  certiorari  denied,  318  U.S.  776; 
United  States  v.  Troche,  213  F.2d  401,  403  (C.A. 
2d.). 

3.  It  is  eminently  clear  on  the  record  below  that  no 
useful  purpose  would  have  been  served  by  the  taking 
of  oral  testimony.  Thus,  the  defendant  basically  of- 
fered to  prove  only  two  points  on  the  Brady  docu- 
ments in  his  offer  of  proof  below:  (1)  that  John 
Brady  was  an  informant  for  the  Internal  Revenue 
Service,  known  to  be  such  by  the  agents,  and  that  it 
had  been  the  practice  of  Brady  to  bring  stolen  docu- 
ments to  the  Internal  Revenue  Service;  and  (2)  that 
Agents  Deschenes  and  Nyman  had  the  documents 
taken  by  John  Brady,  a  microfilm  of  the  documents, 
and  a  photocopy  of  a  timber  agreement,  when  the 
agents  filed  afladavits  in  1962  stating  that  they  had  no 
documents  of  the  defendant  in  their  possession  (Defs. 
Br.  pp.  29-30).  The  defendant  sought  to  establish 
these  points  through  oral  testimony  of  John  Brady 
and  Revenue  Agent  Nyman,  both  of  whose  depositions 
had  already  been  taken  twice  by  the  defendant  (Exs. 
A,  B,  C,  D)  and  Special  Agent  Deschenes  who  had 
also  been  previously  examined  by  the  defendant 
(Ex.  E). 

As  to  the  first  point,  John  Brady  admitted  taking 
the  defendant's  documents  but  he  specifically  testified 
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when  his  deposition  was  taken  by  the  defendant :  that 
no  one  in  the  employ  of  the  United  States  even  sug- 
gested that  he  take  the  documents  which  he  voluntar- 
ily took  without  the  knowledge  or  assistance  of  anyone 
in  the  employ  of  the  United  States  (Brady  Dep.  Ex. 
C,  pp.  113,  et  seq.  116-117) ;  that  he  made  an  unso- 
licited visit  to  the  Internal  Revenue  Service  with  the 
documents  which  were  thereafter  returned  and  he 
tore  them  up  and  threw  them  in  the  garbage  can 
(ibid,  pp.  115-116,  120-121,  125).  Brady  was  told  by 
Special  Agent  Deschenes  that  the  documents  he  had 
displayed  "were  absolutely  of  no  value"  to  the  inves- 
tigation of  the  defendant's  tax  matters  and  Brady's 
claim  for  a  reward  was  rejected  (ibid,  pp.  122,  125- 
126).  Revenue  Agent  Nyman,  whose  deposition  was 
twice  taken  by  the  defendant,  also  testified  that  he 
did  not  assist,  suggest,  or  even  know  that  Brady  had 
taken  the  defendant's  documents  until  Brady  pro- 
duced the  documents  on  his  unsolicited  visit  to  the  In- 
ternal Revenue  Service — which  was  the  first  time  Ny- 
man ever  discussed  the  defendant's  tax  affairs  with 
Brady  (Nyman  Dep.  Ex.  A,  pp.  32-38).  To  the  same 
effect  see  the  affidavit  (S.R.  48)  and  deposition  (Ex. 
E,  pp.  12-14,  19,  22-23)  of  Special  Agent  Deschenes. 
In  short,  the  defendant  failed  to  make  a  showing  that 
any  representative  of  the  United  States  had  any  con- 
nection whatsoever  with  the  taking  of  his  documents 
by  his  former  employee. 

The  documents  in  question  were  not  introduced 
into  evidence  below  and  were  not  used  by  the  Govern- 
ment either  as  leads  or  otherwise  (R.  47-49,  Nyman 
Dep.,  Ex.  A,  p.  35) .    But  even  if  they  had  been,  it  has 
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long  been  established  that  there  is  no  violation  of 
rights  secured  by  the  Fourth  and  Fifth  Amendments 
to  the  United  States  Constitution  where,  as  here,  a 
private  person  acting  on  his  own,  without  any  assist- 
ance from  Government  representatives,  takes  the 
documents  of  another  and  turns  them  over  to  Govern- 
ment representatives,  Burdeau  v.  McDowell,  256, 
U.S.  465,  476,  and  Of.  United  States  v.  Goldberg,  330 
F.2d30  (C.A.  3d). 

As  to  the  second  point,  the  defendant  has  scrupu- 
lously avoided  any  discussion  in  his  brief  relating 
these  documents  to  the  requirements  for  a  new  trial. 
This  was  also  the  case  below  (8/13/65  Tr.)  and  the 
defendant  would  now  seek  solace  out  of  the  denial  by 
the  Court  below  of  the  defendant's  request  to  take 
oral  testimony.  But  when  the  defendant  made  an  of- 
fer of  proof  below  his  only  offer  that  touched  upon  the 
documents  taken  by  John  Brady  was  that  he  would 
show  that  John  Brady  was  an  informant  for  the  In- 
ternal Revenue  Service  and  that  Internal  Revenue 
Agents  Deschenes  and  Nyman  made  false  affidavits  in 
September,  1962  when  they  stated  that  they  did  not 
have  in  their  possession  any  documents  belonging  to 
the  defendant  (8/13/65  Tr.  77-91,  Defs.  Br.  31).  As 
pointed  out  above,  except  for  a  photocopy  of  a  1960 
timber  agreement  (Ex.  F),  Deschenes  returned  all  of 
the  documents  to  Brady  well  over  a  year  prior  to  the 
filing  of  his  affidavit  (R.  44-45,  S.R.  48-49,  Brady 
Dep.  Ex.  D,  p.  22;  Deschenes  Dep.  Ex.  E,  pp.  16,  19- 
22),  retaining  only  an  unprinted  microfilm  of  the 
documents  (S.R.  48-49,  Deschenes  Dep.,  Ex.  E,  p. 
17).    The  photocopy  pertains  to  a  1960  timber  trans- 
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action  (Ex.  F),  has  yet  to  be  shown  as  material 
(which  is  an  express  requirement  of  Rule  16  of  the 
Federal  Rules  of  Criminal  Procedure  pursuant  to 
which  the  Deschenes  affidavit  was  filed),  and  has  no 
bearing  whatsoever  on  the  instant  case.  It  is  note- 
worthy that,  when  the  defendant  was  told  about  the 
photocopy  some  four  months  prior  to  the  hearing  be- 
low, he  never  even  asked  for  a  copy  (Deschenes  Dep., 
Ex.  E,  p.  23).  It  was  the  Government  who  made  it  a 
part  of  the  record  below.  (8/13/65  Tr.  p.  139;  S.R. 
126,  8/13/65,  Order,  Blotter  Entry.)  In  this  same 
vein,  the  microfilm  and  the  print  of  the  microfilm 
were  made  available  to  the  defendant  on  January  27, 
1965  (Nyman  Dep.,  Ex.  A,  pp.  29-30,  39),  approxi- 
mately two  weeks  prior  to  the  filing  of  the  defendant's 
affidavit  of  February  12,  1965  (S.R.  31)  and  almost 
seven  months  prior  to  the  hearing  below  on  August 
13,  1965.  Significantly,  the  defendant  did  not  even 
make  the  microfilm  and  the  print  of  the  microfilm  a 
part  of  the  record  on  this  appeal.''  It  is  in  this  fash- 
ion that  the  defendant  pretty  much  admits  the  total 
absence  of  any  support  for  his  bid  for  a  new  trial  by 
his  failure  to  allege  facts  below,  make  an  offer  of 
proof,  or  even  discuss  in  his  brief  here,  how  the  docu- 
ments in  question  comprise  evidence  and,  if  they  are 
evidence,  how  this  evidence  meets  the  requirements 
that  to  obtain  a  new  trial  the  evidence  must  be,  among 


*  See  the  copy,  lodged  with  the  clerk,  of  the  letter  of  Octo- 
ber 5,  1965,  from  Government  Counsel  to  the  defendant  sug- 
gesting that  the  defendant  make  the  necessary  arrangements 
if  he  wanted  the  microfilm  and  the  print  of  the  microfilm  to  be 
a  part  of  the  record  on  appeal. 
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other  things,  (A)  more  than  merely  cumulative  or 
impeaching,  (B)  material  to  the  issues  involved,  and 
(C)  evidence  that  would  probably  produce  an  acquit- 
tal, Gallegos  v.  United  States,  295  F.2d  879,  881 
(C.A.  9th),  certiorari  denied,  368  U.S.  988;  Pitts,  v. 
United  States,  263  F.2d  808,  810  (C.A.  9th),  certio- 
rari denied,  360  U.S.  919. 

In  short,  the  defendant  has  never  offered  to  prove 
below  and  has  yet  to  point  to  a  single  instance  where 
any  of  the  documents  in  question  were  used  by  the 
Government  or  would  have  been  helpful  in  the  prepa- 
ration of  his  defense. 

III.  It  Would  Have  Been  an  Abuse  of  Discretion  if  the 
Trial  Judge  Had  Granted  the  Defendant  a  New  Trial 
on  the  Basis  of  a  Rehash  of  the  Trial  and  Material 
That  the  Defendant  Elected  to  not  Present  at  the 
Trial. 

It  has  long  been  settled  that  a  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence  "is 
addressed  to  the  District  Court's  discretion,  the  exer- 
cise of  which,  in  the  absence  of  abuse,  is  not  review- 
able," Naval  V.  U.S.,  278  F.2d  611,  615  (C.A.  9th) 
and  the  host  of  cases  cited;  Morgan  v.  United  States, 
301  F.2d  272,  274  (C.A.  9th).  Otherwise  stated,  the 
ruling  of  the  trial  court  should  remain  undisturbed 
except  for  most  extraordinary  circumstances.  United 
States  V.  Johnson,  327  U.S.  106,  111.  It  is  equally 
well  settled  that  before  the  motion  may  be  granted 
five  requirements  must  be  met :  ( 1 )  the  evidence  must 
be  newly  discovered  after  trial,  (2)  there  must  be 
diligence  on  the  part  of  the  movant,  (3)  the  evidence 
must  be  more  than  merely  cumulative  or  impeach- 
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ing,  (4)  the  evidence  must  be  material  to  the  issues 
involved,  and  (5)  the  evidence  must  be  such  as  would 
probably  produce  an  acquittal,  Gallegos  v.  United 
States,  295  F.2d  879,  881  (C.A.  9th)  certiorari  de- 
nied, 368  U.S.  988;  Pitts  v.  United  States,  263  F.2d 
808,  810  (C.A.  9th),  certiorari  denied,  360  U.S.  919. 
Viewed  in  the  light  of  these  principals  it  is  clear  that 
the  Court  below  was  eminently  correct  in  denying  the 
defendant's  motion. 

In  his  brief,  the  defendant  has  mislabelled  as 
newly  discovered  evidence  the  mass  of  material  sub- 
mitted in  support  of  the  series  of  transactions  set 
forth  in  the  defendant's  brief  at  pages  43  through  73. 
This  material  is  nothing  more  than  a  rehash  of  the 
trial  and  a  poorly  disguised  effort  to  present  material 
that  the  defendant  elected  (for  a  particularly  inter- 
esting example  see  the  discussion  below  on  the  Tarlow 
transaction)  not  to  present  at  the  trial.  In  each  and 
every  instance  the  transactions  raised  by  the  defend- 
ant were  ventilated  at  the  trial.  Seven  of  the  wit- 
nesses named  by  the  defendant  in  his  motion  testified 
at  the  trial  where  they  were  examined  on  their  trans- 
actions with  the  defendant.  Moreover,  each  of  these 
witnesses  testified  at  the  first  trial  and,  with  one  ex- 
ception, the  defendant  chose  not  to  call  them  as  wit- 
nesses at  the  second  trial.    These  witnesses  are: 
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Witness  Transcript  Reference 

1.  Eleanor  Bertrand  Vol.  15,  pp.  112-127;  7/19/63 

Tr.  pp.  1489-1508 

2.  Margaret  Doan  Vol.  18,  p.  161-181 

3.  Richard  D.  Bennett  Vol.  22,  pp.  120-122 

4.  0.  G.  Larson  Vol.  16,  pp.  59-68 

5.  A.  L.  Prater  Vol.  7,  pp.  12-89 

6.  W.  K.  Royal  Vol.  6,  pp.  196-211 

7.  Rebecca  Tarlow  Vol.  20,  pp.  131-141 

Eleanor  Bertrand  Accounts  Receivable  (Defs.  Br. 
p.  43).  The  only  one  of  the  above  witnesses  the  de- 
fendant chose  to  call  at  the  second  trial  was  Eleanor 
Bertrand  who  is  a  widow  with  two  children  and  on 
whose  home  the  defendant  held  a  mortgage  (7/20/63 
Tr.  1501-1502).  After  hearing,  and  observing,  and 
questioning,  Mrs.  Bertrand  (7/20/63  Tr.  1489-1508) 
and  comparing  her  testimony  at  the  second  trial  with 
the  testimony  she  gave  at  the  first  (Vol.  15  pp.  112- 
127),  including  testimony  contrary  to  her  previously 
sworn  affidavit  which  Mrs.  Bertrand  had  read  before 
she  signed  (7/20/63  Tr.  1489-1491,  1501-1502,  1573- 
1574),  the  trial  judge  was  unable  to  give  any  credence 
to  her  testimony  (Finding  32,  R.  1027,  7/20/63  Tr. 
1063).  In  this  connection  see  Maldonado  v.  United 
States,  325  F.  2d  295,  297  (C.A.  9th),  and  cases  cited. 
For  a  discussion  of  other  aspects  of  this  transaction 
the  Court  is  respectfully  referred  to  the  Government's 
Brief  in  No.  19,539  at  pages  19-21. 

Rebecca  Tarlow  Liability  (Defs.  Br.  p.  68).  An 
interesting  example  of  the  defendant's  technique  for 
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seeking  a  new  trial  is  the  Rebecca  Tarlow  liability 
only  a  selective  portion  of  which  is  discussed  by  the 
defendant  in  his  brief  (Defs.  Br.  pp.  68-70).  At  the 
first  trial  below  Mrs.  Tarlow  testified  with  respect  to 
her  affidavit  reflecting  the  amounts  owed  to  her  by  the 
defendant  (Vol.  20,  pp.  131-141) :  "Yes,  that  is  cor- 
rect because  we  went  through  these  very  thoroughly 
at  the  time."  The  defendant  cross-examined  Mrs. 
Tarlow  himself  and  did  not  challenge  her  testimony 
(Vol.  20  p.  141).  This  all  took  place  on  March  21, 
1963.  At  the  first  session  of  the  second  trial  which 
began  on  July  8,  1963,  or  some  two  and  one-half 
months  after  the  first  trial  ended  in  a  mis-trial  (R. 
1160,  4/25/63  Order,  Blotter  Entry),  the  defendant 
did  not  call  Mrs.  Tarlow  to  the  witness  stand.  Nor 
did  the  defendant  call  Mrs.  Tarlow  to  the  witness 
stand  at  the  second  session  of  the  second  trial  which 
began  on  August  15,  1963  after  an  adjournment  at 
the  close  of  the  trial  so  that  the  defense  might  seek 
additional  evidence  (7/20/63  Tr.  1607;  R.  1161, 
7/19/63  Order,  Blotter  Entry).  On  these  facts  alone 
it  is  clear  that  proposed  testimony  by  Mrs.  Tarlow  is 
not  newly  discovered  evidence,  but  evidence,  if  it  be 
such,  that  was  clearly  discoverable  by  the  defendant, 
of  all  people,  compounded  by  a  complete  absence  of 
diligence,  Pitts  v.  United  States,  263  F.  2d  808,  810 
(C.A.  9th).  But  the  defendant  went  further — in  a 
good  illustration  of  the  technique  adopted  by  the  de- 
fendant in  a  number  of  instances  both  below  and  here, 
e.g.,  the  defendant's  previously  referred  to  treatment 
of  the  record  in  his  motion  to  disqualify  the  trial 
judge;  and  the  defendant's  complaint  (Defs.  Br.  p. 
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27)  at  the  admission  below  of  the  depositions  relied 
on  in  the  defendant's  motion  for  a  new  trial.  (S.R. 
31). 

In  this  instance  we  have  reference  to  the  fact  that 
in  support  of  his  motion  for  a  new  trial  the  defendant 
furnished  the  Court  with  extracts  of  a  deposition  the 
defendant  took  of  Mrs.  Tarlow  (S.R.  58(a),  58(g)- 
58(j)).  For  rather  apparent  reasons,  the  defendant 
did  not  furnish  the  Court  with  other  highly  relevant 
and  illuminating  portions  of  the  deposition.  Thus, 
during  the  same  deposition,  Mrs.  Tarlow  testified  that 
she  was  subpoenaed  as  a  witness  at  the  trial,  respond- 
ed to  the  defendant's  subpoena,  was  interviewed  by 
the  defendant  at  the  Court  house,  and  then  not  called 
as  a  witness  because  the  defendant,  who  was  "practi- 
cally hysterical,"  was  not  satisfied  with  her  proposed 
testimony  (Opposition  to  Motion  for  New  Trial,  Ex. 
A,  S.R.  100-103;  Tarlow  Dep.,  Ex.  H,  pp.  54-57).  It 
was  in  this  fashion  that  the  defendant  brought  him- 
self squarely  within  the  rule  that,  "One  cannot  specu- 
late upon  failure  to  call  a  witness  and  thereafter  pre- 
sent such  testimony  as  newly  discovered",  Shibley  v. 
United  States,  237  F.  2d  327,  332  (C.A.  9th). 

The  Doan — Mary  Nevens  Gift  Certificate  Transac- 
tion (Defs.  Br.  p.  56).  In  an  argument  that  is  in- 
credible in  the  light  of  the  record  below  and  represents 
a  complete  switch  of  position  (Defs.  Br.  p.  57,  1st 
paragraph;  Gov.  Br.  in  No.  19,539  pp.  55-56)  the  de- 
fendant would  now  supplement  his  scheming  manipu- 
lations (described  in  the  Government  Brief  in  No. 
19,539  at  pages  35  through  45)  by  having  this  Court 
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grant  him  a  new  trial  on  the  basis  of  a  thoroughly 
litigated  transaction  in  which  the  defendent  was  a 
highly  active  and  imaginative  participant  throughout 
(e.g.,  Lenske,  Vols.  37  pp.  54-72,  83-91,  148-149,  Vol. 
36  pp.  120-125),  and  specifically  on  the  basis  of  an 
affidavit  of  Mrs.  Doan  (S.R.  15-18)  who  testified  at 
the  first  trial  where  she  said  nothing  about  a  loan  to 
the  defendant — mentioned  for  the  first  time  in  her 
affidavit.  When  cross-examined  by  the  defendant  Mrs. 
Doan  was  not  even  asked  about  an  alleged  loan  (Vol. 
18  pp.  161-181).  And  the  defendant,  who  testified 
at  length  on  his  dealings  with  the  Doans,  never  once 
mentioned  on  the  witness  stand  a  loan  that  the  de- 
fendant would  now  ask  this  Court  to  both  accept  and 
stamp  as  new  evidence  (e.g.,  Lenske,  Vol.  36  pp.  120- 
125,  Vol.  37  pp.  54-60,  148-149).  Significantly,  wheth- 
er for  reasons  similar  to  those  in  the  Rebecca  Tarlow 
incident,  or  otherwise,  we  do  not  know,  the  defendant 
did  not  call  Mrs.  Doan  as  a  witness  at  the  second  trial. 
We  note  that  in  her  affidavit  Mrs.  Doan  alleges  that 
"in  anticipation"  of  the  trade  of  her  property  for  the 
properties  listed  in  the  Nevens  estate  by  the  defend- 
ant, "we  (Mr.  &  Mrs.  Doan)  conveyed  our  home  prop- 
erty to  Mrs.  Nevens"  (S.R.  16).  In  other  words,  a 
trade  was  still  contemplated  by  the  Doans  at  the  time 
of  the  conveyance  and  Mrs.  Doan  was  to  receive  prop- 
erty— not  money — for  her  home  property.  But  the 
record  fact  is  that  Mr.  and  Mrs.  Doan  conveyed  their 
home  property  to  Mary  Nevens  by  a  deed  dated  and 
signed  on  December  31,  1958  (Ex.  727,  F.  213;  Doan, 
Vol.  18  pp.  172-174)  or  on  the  same  date  that  the 
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$28,500  down  payment  check  was  received  (Vol.  36, 
p.  123;  7/12/63  Tr.  p.  852)  which  the  defendant  now 
contends  was  loaned  to  him  by  the  Doans.  In  short, 
even  on  the  Doan  affidavit  account,  the  Doans  had  no 
money  coming  because  the  trade  was  on  and  the 
Doans  were  to  get  property  while  the  money  was  to 
go  to  Mary  Nevens  and  thence  to  the  defendant  via 
gift  certificates  drafted  by  the  defendant — also  signed 
on  the  same  day!  (Vol.  37,  pp.  67,  83,  88-89).  High- 
ly interesting  in  this  connection  and,  incidentally,  con- 
trary to  the  position  now  taken  by  the  defendant,  is 
the  defendant's  own  testimony  at  the  trial  that  the 
trade  was  still  on  until  "the  check  came  for  around 
thirty-six  thousand  some  dollars."  (Vol.  36,  p.  122.) 
This  was  the  second  check  and  it  was  for  $36,143.25. 
It  was  also  later,  being  a  January  7, 1959,  check  (Ex. 
2139,  F.  213;  Vol.  9,  pp.  164-165). 

Everything  else  aside,  the  fact  remains  that  the  de- 
fendant has  never  explained  how  an  alleged  loan  that 
was  never  mentioned  at  the  trial  by  either  himself  or 
Mrs.  Doan,  both  of  whom  would  have  been  acutely 
familiar  with  the  existence  of  any  such  loan,  qualifies 
as  newly  discovered  evidence. 

Swan  Drive-In  Theatre  (Defs.  Br.  p.  9).  This  is 
another  transaction  that  was  thoroughly  ventilated  at 
the  trial.  It  is  also  another  transaction  in  which  the 
defendant  has  sought  to  escape  the  consequences  of 
his  acts  by  utilizing  Charles  Slaney  who  had  been 
previously  convicted  of  a  criminal  charge  (7/16/63 
Tr.  p.  1114)  and  was  again  convicted  on  February  2, 
1965,  on  ten  counts  of  Grand  Larceny  by  means  of 
"trick,  device,  and  bunco  and  by  false  and  fraudulent 
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representations,"  and  sentenced  to  not  more  than  fif- 
teen years  on  each  count,  to  run  concurrently.  (Cer- 
tified Copy  of  Information,  Judgment,  and  Sentence, 
S.  R.  51-58) .  After  failing  to  call  Slaney  as  a  witness 
at  the  trial,  while  admitting  that  he  knew  during  the 
trial  that  Slaney  had  what  the  defendant  categorized 
as  "pertinent  information",  but  that  he  did  not  call 
Slaney  as  a  witness  because  it  was  his  belief  that  if 
the  Government  failed  to  call  Slaney  the  issue  would 
be  decided  in  his  favor  (4/21/64  Tr.  pp.  2649-2650, 
Shibley  v.  United  States,  237  F.  2d  327,  332  (C.A. 
9th) ),  certiorari  denied,  352  U.S.  873;  after  failing  to 
even  claim,  until  after  the  trial  was  over  (ibid),  that 
the  $5,000  deposit  in  question  was  Slaney  money  in- 
vested in  the  Swan  Drive-In  Theatre;  after  testifying 
at  the  trial  that  another  $2,500  represented  the  total 
Slaney  investment  in  the  Swan  Drive-In  Theatre 
(Lenske,  7/16/63  Tr.  1115-1116) ;  after  testifying  on 
the  same  day  (7/16/63  Tr.  1148-1489)  that  he  didn't 
know  what  it  related  to  when  shown  the  May  1,  1958 
deposit  slip  for  the  $5,000  on  which  the  notation  was 
typed  "$5,000  on  Charles  W.  Slaney  in  exchange  for 
cash"  and  to  which  notation  the  defendant  had  added 
in  writing,  "Re  Investments" — the  identical  language 
the  defendant  used,  incidentally,  on  the  $500  check  he 
gave  Mary  Nevens  on  the  same  morning  Mrs.  Nevens 
failed  to  respond  to  a  subpoena  (Vol.  12,  pp.  8,  21, 
48-56,  84-85) ;  and  after  failing  to  present  this  claim 
following  an  adjournment  granted  at  the  conclusion 
of  the  trial  at  the  request  of  the  defense  for  additional 
time  to  seek  new  evidence,  the  defendant  would  now 
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have  this  Court  label  as  newly  discovered  evidence  the 
interestingly  and  carefully  phrased  affidavit  of  one 
Larson.  As  Larson  put  it  (S.R.  23)  the  facts  alleged 
in  his  affidavit  were  given  to  him  by  "Charles  Slaney 
and  Reuben  Lenske,"  supplemented  by  a  personal  in- 
vestigation of  undesignated  "surrounding  circum- 
stances" and  unspecified  "direct  knowledge". 

The  Larson  affidavit  should  be  contrasted  with  Lar- 
son's testimony  at  the  first  trial  where  he  was  sub- 
poenaed by  the  Government  and  testified  that  (1)  he 
"only  knew  by  reputation"  who  was  supposed  "to 
have  purchased  the  Swan  Drive-In  Theatre,  (2)  that 
he  had  "nothing  whatever  to  do"  with  the  details  of 
the  purchase  of  the  theatre,  and  (3)  that  he  did  not 
know  who  the  purchasers  were  except  that  he  thought 
he  knew  from  what  the  defendant,  "told  me  at  that 
time"  (Vol.  16  p.  67).  As  in  similar  instances,  the 
defendant  did  not  call  Mr.  Larson  as  a  witness  at  the 
second  trial,  e.g.,  the  affidavit  of  one  Bennett  (S.R. 
19)  who  also  testified  at  the  first  trial  (Vol.  22,  p. 
120-122)  and  was  neither  examined  by  the  defendant 
(Vol.  22,  p.  122)  on  the  $2,500  Cimmaron  Insurance 
Co.  check,  (the  disposition  of  which  by  the  defendant 
is  discussed  in  the  Government's  Brief  in  No.  19,539 
at  page  70)  nor  called  by  the  defendant  as  a  witness 
at  the  second  trial. 

Other  Items  Listed  by  the  defendant.  On  the  L.  W. 
Taylor  transaction  (Defs.  Br.  p.  67)  which  was  re- 
flected on  the  Government  Net  Worth  Statement  in- 
troduced into  evidence  at  the  first  trial  on  March  30, 
1963  (Vol.  27  p.  62)  and  never  under  attack  by  the 
defendant  at  either  trial,  the  defendant  would  classify 
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as  newly  discovered  evidence  matter  which  was  known 
to  the  defendant  in  1958  (S.R.  58C)  and  was  at  that 
time  and  continued  to  be  a  matter  of  public  record 
(S.R.  58k,  58m-b8n) ,  Fernandez  v.  United  States,  329 
F.  2d.  899,  904  (C.A.  9th),  certiorari  denied  379 
U.  S.  832,  Thompson  v.  United  States,  188  F.  2d  652, 
653  (C.A.,  D.C.).  In  the  same  category  is  the  Aremel 
transaction  (Defs.  Br.  p.  66)  in  support  of  which  the 
defendent  relies  on  the  affidavit  of  one  David  Raffety 
who  was  not  called  as  a  witness  by  the  defendant  at 
the  trial  and  whose  affidavit  states  that  he  lived  all 
of  his  life  "in  a  suburb  immediately  contiguous  to 
Portland"  .  .  .  "and  that  all  times  during  the  past  five 
years  I  have  been  available  for  interviews."  (S.R. 
41).  So  also,  the  defendant's  effort  to  impeach  the 
testimony  of  one  W.  K.  Royal  (Defs.  Br.  71)  while  of 
no  significance  as  newly  discovered  evidence  {Gallegos 
V.  United  States,  295  F.  2d.  879,  881  (C.A.  9th),  cer- 
tiorari denied,  368  U.  S.  988),  and  hardly  an  answer 
to  the  overwhelming  evidence  on  this  transaction 
(Gov.  Br.,  No.  19,539  pp.  56-58),  is  of  interest  be- 
cause the  defendant  contends  that  Royal  gave  con- 
fiicting  testimony  when  he  was  examined  by  the  de- 
fendant in  a  state  court  proceeding  on  July  29,  1963 
(S.  R.  33).  But  this  was  well  prior  to  the  last  ses- 
sion of  the  trial  below  which  did  not  start  until  Au- 
gust 15,  1963 — and  the  defendant  did  not  call  Royal 
as  a  witness.  The  A.  L.  Prater  transaction  (Defs. 
Br.  p.  64)  is  also  another  transaction  that  was  re- 
flected on  the  Government  Net  Worth  Statement  ad- 
mitted at  the  first  trial  (Vol.  27  p.  62)  and  never  un- 
der attack  at  either  trial.     A.  L.  Prater  testified  at 
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the  first  trial  (Vol.  7  pp.  12-47,  83-89),  as  did  Mrs. 
Prater  (ibid  47-81),  where  both  were  examined  at 
length  by  the  defendant,  and  neither  mentioned  a  run- 
ning account  owed  to  them  by  the  defendant  which, 
if  they  had,  would  have  been  incredible  in  the  light 
of  their  testimony.  Neither  was  called  as  a  witness 
at  the  second  trial  by  the  defendant. 

This  is  the  record  on  which  the  defendant  would 
now  have  this  Court  hold  that  the  Court  below  abused 
its  discretion  when  it  denied  the  defendant's  motion 
for  a  new  trial  on  the  grounds  of  newly  discovered 
evidence. 

CONCLUSION 

After  over  ten  weeks  of  trial  and  in  excess  of  three 
hundred  and  fifty  witnesses,  the  defendant  was  con- 
victed on  the  overwhelming  evidence  of  his  guilt.  The 
defendant  presented  no  newly  discovered  evidence  in 
this,  his  second  bid  for  a  new  trial,  and  it  is  respect- 
fully submitted  that  the  trial  judge  properly  exer- 
cised his  discretion  in  denying  the  defendant's  motion 
for  a  new  trial,  and  the  order  below  should  stand. 


Richard  M.  Roberts, 

Acting  Assistant  Attorney  General 

Joseph  M.  Howard, 
Charles  J.  Alexander, 

Attorneys, 

Department  of  Justice, 
Washington,  D.  C.  20530. 
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Certificate 

I  certify  that  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, and  that,  in  my  opinion,  the  foregoing  brief  is  in 
full  compliance  with  those  rules. 

Date: day  of ,  1966. 


Charles  J.  Alexander 
Attorney  for  the  United  States 
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ABBREVIATIONS 

My  Opening  Brief  in  this  proceeding  is  Op  br 

The  Government's  Answering  Brief  in  this  proceeding  is  Ans  br 

The  Clerk's  record  in  this  proceeding  is  CR 

When  I  designate  any  reference  to  the  main  case  I  add  19539 

I  numbered  the  Judge  Carter  trial  phase  reporter's  volumes 

in  consecutive,  chronological  order,  up  to  59  in  19539 
and  I  give  the  date  as  well  as  Volume  number. 

The  August  13,  1965  hearing  on  motion  for  new  trial  is 
numbered  Vol.  60. 


20448 
APPELLANT »S  REPLY  BRIEF 
RE 
ORDERS  ENTERED  AUGUST  IZ  ,    19  65 
DENYING  PRKJUDICE  /^ND  MOTION  FOR  NEW  TRIAL 

Specification  of  Errcr  1 

Bias  and  Prejudice 

Openino;  Brief  7-12  Affidavit  -  CR  61-80 

Answering  Brief  3-6 

The  law   is   clear  that  an  affidavit  of  prejudice  must  be 

taken  as   true  by  the   court   and   the   court   so   announced  from  the 

bench:      8/13/65  Vol.    60,   page   2: 

"As   I  understand  the  law,    the  Judge    cannot,    against 
the  evidence,   pass   on  the  veracity   of  the   chsirges 
made.      He  may,   however,   pass  upon  the    legal    sufficiency 
of   the  motion." 

In  its   first  paragraph   (Ans  Br   3),   the   Government 
disputes   the   factw,   while  not   denying  the   law.      I   accept  the 
above   statement  of  the  law. 

In   the  bottom  paragraph  on  page  3   the  prosecution  alludes 
to  the  net  worth  the   court   found   for  me   and  the  fact  that   I  did 
not   file   an   affidavit   of   indigency.      In  my  motion  to  proceed  with 
the  existing  transcript  on  file   In  this  court   in  19539   I  set  forth 
that  the   Governnent  had   tied  up    substantially  all  of  my  equities, 
which  meant  substantially  all  of  my  assets   and  that  I  was 
beseeched  with  lawsuits   and  foreclosures  that  I  could  not  meet. 


2 
I  expect  not  to  be  a  pauper  because  I  expect  to  prevail  bot] 
in  the  criminal  case  and  the  civil  case.  In  the  meantime  tl 
Government  has  me  tied  up  financially  and  has  refused  to  rej 
its  liens  on  any  of  the  properties  liened  by  it.  The  prose^ 
is  well  aware  of  my  financial  status  and  should  not  flaunt  : 
1958  figures  or.  my  unwillingness  to  be  designated  a  pauper. 

The  prosecution  refers  on  page  4  to  my  "efforts  to  us 
the  clerk's  cooy  of  the  transcript  without  paying  reporter'? 
charges."  My  affidavit  of  September  17,  1964,  on  file  in  tl 
court  in  support  of  my  motion  of  that  date  states  that  I  pal 
the  ret)orters  about  |4000  for  my  transcript  and  that  they  h£ 
not  requested  any  additional  money  from  me.  My  affidavit  (C 
says  that  what  the  trial  judge  contends  for  would  entail  an 
additional  3^2500  which  I  was  unable  to  pay. 

JUDGE  CARTER  ACTED  AS  AN  ADVOCATE  OUTSIDE  OP  HIS  JUDli 
CAPACITY  IN  THE  CIRCUIT  COURT  AGAINST  ME. 

My  first  point  (Op  br  62/64)  sets  forth  the  conduct  Qi 
Jud^e  Carter  in  keeping  possession  of  18  volumes  cf  the  tram 
in  violation  of  Sec.  2  8  USCA,  Sec.  753,  which  requires  them 
delivered  to  the  clerk.  This  is  a  mandatory  requirement  and 
as  binding  on  the  Court  as  it  is  on  the  reporter.  Had  this 
an  oversight  it  would  be  excusable  and  not  a  basis  for  prejui 
but  in  the  light  of  the  succeeding  paragraphs  on  page  62  suoi 
retention  would  show  prejudice,  even  though  Judge  Carter  migji 
construed  to  be  acting  in  a  judicial  capacity  after  the  appe< 
in  retaining  the  transcripts. 


In  writing  the  letters  to  the  District  Court  Clerk  and 
to  the  Clerk  of  the  Court  of  Appeals,  Judge  Carter  was  not 
acting  in  a  Judicial  capacity.  Here  he  is  acting  as  an  advocate 
against  me  and  for  his  reporter,  although,  as  I  set  forth  in  my     ' 
affidavit,  no  request  for  money  came  to  me  from  any  of  the 
reporters  as  a  condition  to  filing  the  certified  copy  in  the 
District  Court  or  for  its  use  in  the  Court  of  Appeals.  Clearly 
the  failure  to  file  in  the  District  Court  is  a  violation  of 
28  use  Sec.  753« 

If  Judge  Carter  was  acting  in  a  judicial  capacity  in 
holding  the  18  transcripts  of  proceedings  that  occurred  before 
him  he  should  have  ruled  on  my  motion  filed  in  September,  1964. 

In  the  letter  to  the  District  Court  Clerk  of  October  2, 
1964  (Cr  77)  Judt^e  Carter  acknowledges  possession  of  the  transcripts 
and  states  that  he  is  forwarding  the  first  40  volumes  to  the 
Court  of  Appeals  and  retaining  the  succeeding  18  volumes  until 
he  hears  further  in  the  matter.   In  his  letter  of  the  same   date 
to  the  Clerk  of  the  Circuit  Court  (C8  78)  he  cites  a  civil  case 
as  authority  to  require  me  to  pay  money  to  enable  the  Circuit  Court 
to  use  the  transcript  originally  filed  in  the  District  Court.   I 
believe  this  would  be  a  violation  of  due  process  but  the  gravamen 
of  JudfTe  Carter* 3  action  is  enhanced  in  his  admonishing  the 
Circuit  Court  Clerk  not  to  file  or  make  a  part  of  his  records, 
the  40  volumes  sent  him#   Judge  Carter  has  no  Jurisdiction 

over  the  Circuit  Court  Clerk  and  that  letter  constitutes  an 
intervention  against  me  or  my  interest,  and  on  behalf  of  someone 


close   to  him,    i.e.,   his  reporter,    in  a  matter   of  financial 

interest    to  his  reporter. 

In  his   letter   of   October   15,    1964    (CR   80)    Judge   Cart<i 

advocacy  against  me   and  for  his   rexjorter  heightens.      In  tha- 

letter  he      cites   two  cases,   whereas   originally  he    cited  one 

in  effect,    confirms  his   advocacy  when  he  says: 

"I  understand  that   Lenske   Is  making  application 
to  the  Circuit   for  the  use   of  the  clerk's   copy. 
I  accordingly  request  that  a   copy  of  this  letter 
be  handed  to  each  of  the    judges  on  the  panel." 

Here  Judge  Carter,  although  acting  as  an  advocate  agal 
me  and  for  his  reporter,  places  the  full  weight  of  his  judl( 
prestige  before  the  Circuit  Court  of  Appeals  In  the  form  of 
letter    Including   citations   and  reasons  against  my  interest. 

Prom  this  point   on  Judge  Carter   should  no  longer  sit  c 
any   judicial   issues   involving  me.      Prom  this  point   on  persor 
bias   does   exist.      Prom  this  point   on  I  was    justified  legally 
my  belief  that   I   could  not  have    a  fair  hearing   before  him. 
Leavlnr^    aside  the   fact   that   Judge   Carter   sat   on  my  motion  fc 
new  trial  from  February  15,    1964  for   almost   three  months   wit 
apparently  taking  cognizance   of  it   and  then,    after  remand  wa 
until  August  4,    1964  before   setting  it   for  hearing,    could  I 
anything   but  believe  that   Judge   Carter's   advocacy  of  what   I 
consider  a  penalty  ar^alnst  me   for   exercising  the    right   of  api 
to  the   advantage   of   a  person  so  close     to  him  as  his   own  rep 
reduced  my  chances  by  95$^  to  prevail   on  the  merits  before  hi 
It   is  my  belief  that   the   demands   of  due  process  diet 


the  removal  of  Judge  Carter   from  the  hearing  which  could  have 
freed  me* 

PREJUDICE  AS  DEMONSTRATED   IN  MY  BRIEF,    19539,    AND 

I 
CONDONATION   OP  AGENTS'    STEALING    OP  MY  DOCUMENTS. 

The  reading   of  my  brief   In  19539   and  the  testimony  of 

Albert  Descheneg,    Georn;e  Nyraan   and  Prances  Slossar  will  fortify 

points  2   and  3,    CR   63,   which  are  referred  to  on  page  4,   Ans.   br« 

JUDGE   CARTER'S  RESENTMENT  AT  MY  DESIRE  TO   ARGUE  MY  CASE. 

This   Is    set  forth   In  CR  63-4   and  Ans  br  4-5.      On  February  28 j 

1964,    after  a  full   day's   session  In  court,    said  a  night   session 

reaching  to  9    P.M.    (Vol.57   2/28/64   2548)   my  co-counsel,    Charles 

Burdell  of   Seattle,   Washington   said,    "I  don't  feel   I  can  properly 

argue    it  tonight  at  this   time,"   and   it  would  take   at  least   three 

hours   to  argue  the  defense   side   and  I  would  like  to  have   a 

continuance  until  any  date   -  Monday.. •  when  we  are  more   equipped 

to  do  It."      (Vol.    57   2/28/64   2549).   The   response  was   Immediate, 

"THE   COURT:      Motion  denied."      And   (Vol.    57   2/28/64   2550) 

"THE  COURT:    ...   we  will  proceed  with  the    argument."      Mr.   Burdell 

argued   for   a  comparatively   short   time    (Vol.    57  2/28/64   2552   -  2588 

and   then  the   following   occurred:      (Vol.    57   2/28/64   2588). 

MR.    LENSKE:      If   It  pleas?    the   Court    — 

THE  COURT:      I  don»t  have   to  hear  you.      You  ha</e    en  attorney.      I  ha' 

been  patient  throughout  this   trial.      I  have  let  you  talk  and  argue 

and  in  an  ordinary  case   If  you   are   represented  by   Counsel  your 

Counsel  does  your  talking. 

MR.    LENSKE:      If  it  please   the  Court,    I  didn't   absolve  myself  as 


co-counsel.      Two-thirds  of  the   trial  I   did  entirely  myself 

as   Counsel   and  as  to   that  portion  of   it,    I,    alone,    can   argu 

relatlns;  to   lt» 

THE  COURT:      {Vol.57  2/28/64   2589)      I   don't  propose  to  hear    n 

argument  from  you,    and   I  don't  think  It  Is  particularly  see j 

you   to  be   arguing  on  the   question  of  your   own  alleged  fraud j 

Intent  to  evade  taxes. 

MR.   LEN3KE:      I  do  want   to   argue   the    case  to  the  best   of  my  i 

Including   Intent   and   including  my  motion  to   acquit. •• 

THE  COURT:      (Vol.57   2/2R/64   2591)      I  will  give   you   thirty  m 

This  was,  as  the  prosecution  states  on  pa^e  5  of  Its 
approximately  11:00  P.M. 

An  unprejudiced  Jud-^e  would  have  wanted  to  hear  me  f 
and  would  have  set  a  time  other  than  11P.M.  and  would  have 
aware  that  I  had  tried  two-thirds  of  the  case  myself.  Purtl: 
It  was  not  unseemly  for  Clarence  Darrow  to  try  his  own  c  ase- 
co-counsel  and  to  present  argument  to  a  jury  himself.  Leav 
aside  the  matter  of  competence,  certainly  it  Is  neither  "uni 
nor  wrong  for  a  person  to  present  argument  on  all  phases  of  ^ 
case.      And  again  in  April: 

MR.  BURDELL:  (Vol.59  4/22/64  2846)  The  point  Is  thai 
Lenske  has,  all  the  way  through  this  trial  from  the  very  hep 
up  to  the  present  time,  been  acting  to  a  substantial  degreei 
own  attorney. 

THE  COURT:  (Vol.  59  4/22/64  2843)  ...And  the  Court; 
the  motion  for  a  new  trial* 

MR.    LENSKE:      May  It  please  the   Court,   I  have  not  comi 


my   statement   on  the  motion  for  a  new   trial. 

THE  COJRT:      Do  you  want  to   say   something   in  your   behalf 

before   you  are    sentenced?      We   are    adjourning  at   12:00  o'clock, 

•      Yes,    Judge    Carter   threatened  to   deny  me    a 

pre-sentence   statement, 

THE  COURT:      It    Is  now  twenty-five  minutes  to    12:00.    ...Now 

If  you  want   to  take  time  now  to  talk  about   these  matters,    you  may. 

Otherwise,    I  would  rather  hear  you  on  what  you  would  have   to   say 

as   to   the  matter   of   sentence. 

Also,    the  motion   for   admission  of  exhibits,   which  was  filed 

April   15,    is  denied.      I   think   I  heretofore  ruled  on  that    -- 

refused   to   consider  them, 

THE   COURT:       (Vol,    59    4/22/64   2847)     ,.,You  may  have  twenty 

minutes.      You  may  have   until  12:15,    if  you  want.      You  may  have 

thirty  minutes   if  you  can   divide   it  with  Mr,   Burdell, . 

JUDGE   CARTER   LISTENED  AVIDLY  TO  THE    OBYE-DURKIN 

ADJUSTMENT    ISSUE    SO  LONG    AS   IT    APPEARED  THAT    IT  MIGHT  BE 

ADVERSE  TO  ME.      WHEN   IT    APPEARED  THAT   A  MAJOR    ITEM  INVOLVED 

MIGHT    BE  FAVORABLE   TO  MY  NET    a/ortH   JUDGE  CARTER    STRUCK  THE 

EVIDENCE. 

References  -  CR  70-71,  Ans.  br.  506 

Appellanf^s  Opening  Brief,  19539 

Ex  3020,  3021,  3022,  3023,  3024 

Ex  Z-3,   R-3 

CR  732,  791,  19539 

8/15/63  Vol.  51  1700-1725 

8/16/63  Vol.  52  1876-1901 


In  December,  1953   a  deed    (Ex  Z-3,    Vol.    52,    8/16/63,    ]3i 
was  executed  to  me  for  an  undivided  half  interest   in  the   irji 
of  MsLxine   Durkin  in   two  parcels    of   real  property.      The   ap^rli 
vqlue    and  the  market  value    of  one   piece,    designated  as   the  i 
Avenue  property,    which  was   income   bearing,    was   $50,000,     Tlr;  i 
of  the   portion  conveyed  to  me   was   #12,500.    (R-3)      The   incon 
this  property   (Vol.    51,8/15/63,1702)   was   collected  by  me  in. 
and  was    disbursed   in  January,    1959   as   follows:      one -half  tc; 
Shriner's  Hosnital   for  Crippled  Children,    the   owner    of  a  hi' 
interest,    one   quarter   to  Maxine   Durkin   and  one   quarter  to  Ii 
Spiegel  and  Spiegel,   my  then  law  partnership.      I  was   subjeo 
to   considerable   cross-examination   and  my  file   on  the  mat  ten 
marked  as  an  exhibit  and  was  examined  by  the   prosecution  du. 
the  noon  recess. 

When  it  appeared  that  some  suspicion  might  be  cast  \; 
on  account  of  an  apparent  erasin'e  on  a  deed  the  court  was  i 
interested  in  the  whole  transaction  and  It  was  gone  into  v€ 
thoroughly.  However,  when  it  appeared  that  the  aoparent  ei 
no  significance  and  it  also  appeared  that  the  conveyance  o) 
Union  Avenue  property  was  to  myself  personally  and  was  in  ] 
and  that  there  was  nothing  untoward  whatsoever  in  my  relatl 
to  the  transaction.  Judge  Carter  struck  all  the  evidence  ei 
the  item  relating  to  the  income  of  i^837,59  from  the  propert 
which  he  later  allowed  me  as  a  proper  deduction  from  1958  i 
because  of  my  liability  for  that  amount  as  trust  monies  pa^i 
to   the  distributees,    including   the   Lenske,    Spiegel   &  Spiegf 


partnership   for  the   one   fourth  portion. 

It  did  not  dawn  on  me  until  later  why  the  Prosecutor, 
Mr.  Alexander,  was  willing;  to  concede  to  the  striking  of  the 
testimony  and  why  Jud:':e  Carter  chose    to  strike    It  on  his    own  motion 

Since   the    conveyance  was   to  me    In   1953   and  since  the    sale 
of  the  property  In  1958    showed  on  our  partnership  records  as  a 
sale   by  the  partnership  for  ^12,500   and  since   the   beginning  net 
worth  period  was   December  31,    1954,    I  had   a  beginning  net  worth 
on  that  date   of  an  additional  |12,500,    which  was  distributed  in 
1959   to  my  partnership,    and  I  was  therefore   entitled  to  a  deducticn 
of  #12,500  from  my  1958  net  worth   plus  depreciation   allowance   for 
the   intervening  years.    This  did  not  dawn  on  me  till  later    and 
when  I  tried  to  revive  the   transaction,    Judt^e   Carter  refused  to 
consider  it. 

Note    -   I  made    another  mistake.      In  my  motion   (CR   791)    and 
my  brief,    19539,    43,    I  claimed  only  two  thirds   of   the  |l2,50O   or 
#8, 333.33.      This  was   error.      My   third  was  already  accounted  for 
in  the   partnership   income   and,    therefore,   the  whole   $12,500  was 
properly  deductible    from  my  1958  net  worth. 

Why,    except   for  prejudice,   would  the   court  permit  hammer 
and  tongs   after   me  when  there  was   suspicion  of  wrongdoing   or 
objection   to  my  being  allowed  the  #837,59  reduction,   and   then  the 
hurried  burial  of  the    transaction  when   I   should  be   allowed  a 
reduction  of  sufficient  to  knock  out   1958? 

Following   are  pertinent  excerpts   from   the  record. 
Vol.    52,8/16/63,    1894. 


MR.  ALEXANDER:  We  will  bring  out  that  the  Union  Av  i 
property,  when  they  collected  this  fee  in  1958,  was  record 
fee  on  the  partnership  books  and  records,  and  the  entry  is 
record  fee.  Union  Avenue  property.  That  is  the  only  prope 
was  reported  by  the  partnership  and  the  only  property  that 
ever  reported  as  income. ••And  I  don't  know  what  this  piece 
is  that  is   dated  1953, 

THE  COURT:  (page  1895)  You  (to  Alexander)  spoke  a 
as   a  piece   of  paper, 

MR.    ALEXANDER:      Which   is  that? 

THE  COURT:  Exhibit  Z-3  (2),  the  unacknowledged  dee- 
No.  (2)  is  the  affidavit.  Z-3  (1)  is  the  deed  of  December' 
This  was   in  the  possession  of  the   defendant* 

THE  COURT:  Obviously,  it  was  delivered,  whether  aci 
or  not,    and  it  conveys  title. 

THE  COURT:  It  conveys  title.  The  recording  statut(^ 
have   to  deal  with  bona   fide  purchasers   for  value. 

THE  COURT:  (page  1897)  And  the  signature  on  {2)  ccl 
and  a  layman  could  see  it  is  the  same  signature  as  appears) 
which  the  witness  says  is  now  in  the  possession  of  the  tit';| 
company  and  could  be  obtained.  •• 

MR.   ALEXANDER:      (page   1898)    ...We  are   going  to   devei 
testimony   ...that   the  entry   for  this  whole  transaction  of  : 
Durkin  estate   in   the  partnership  books   is   in   1958,   when  the 
collected  the   fee,    and  it  was  reported  as  taxable  income   i:'. 
that   year  and  correctly   so^ 

MR.  ALEXANDER:  May  I  take  the  defendant's  file,  yoiij 
and  examine   it  during   the  noon  recess?  !|, 

THE  COURT:      Yes,    it   is  marked  for  identification.  •.   ; 

After  the  noon  recess   the   following  occurred  s/is/s; \ 

Vol.    52,    1900-1 


1900 
AFTERNOON  SESSION 

1:^50  o'clock  T).in« 

THE  CGURT:   Defendant  present  with  his  counsel. 

Gentlemen,  I  have  glvenaome  consideration  to  this 
matter  that  you  have  beengoing  into  at  length.   This  case  was 
opened  up  for  this  further  hearing  solely  for  the  purpose  of 
considering  these  adjustments  Midiich  were  submitted  througih  Mr. 
Marx  to  the  Government  and  a  copy  to  me,  and  relying  upon  that 
understanding  I  struck  out  of  the  records  some  testimony  Mr» 
Alexander  offered  about  a  certain  document  and  this  morning  I 
refused  to  hear  Mr,  Hawkins,  which  pertained  to  some  other  issue 
on  a  matter  on  which  I  have  already  made  findings. 

We  come  down  now  to  an  adjustment  in  the  Obye  Estate 
which  involves,  as  far  as  rental  is  concerned,  some  |837, 
That  I  will  consider  —  without  indicating  what  I  think  about  the 
merits  of  the  adjustment. 

But  the  matter  you  are  now  going  into  will  not  affect  the 
rental  adjustment  and  would,  if  it  affects  the  case  at  all,  amount 
to  some  adjustment  proposed  by  the  Government  that  would  not  vary 
the  rent  situation,  but  would  pertain  to  net  worth  as  another  type 
of  adjustment. 

Although  they  say  it  is  pretty  hard  to  unring  a  bell,  that 
is  what  I  propose  to  do.   I  propose  to  set  aside  my  order  admitting 
into  evidence  Exhibits  3021,  3022,  3033,  3034,  and  Z-3  (1);  to 
strike  the  testimony  of  Mr.  Lenske  insofar  as  it  involves  these 


exhibits  that  had  been  stricken;  and  not  to  admit  into  evidn 
Exhibit  Z-3  (2),  Z-3  (3). 

I3  th©  record  clear  now  as  to  what  I  am  doing? 

MR.  ALEXANDER:  Yes,  Your  Honor,  that  reflects  the  ap 
of  counsel  --  I  am  sorry,  it  reflects  the  Court's  ruling  on 
matter, 

THE  COURT:   What  is  that? 

MR.  BURDELL:   As  I  understand  it,  wiiat  the  Court  sail 
properly  reflects  the  Court's  view  on  it« 

Pleas©  note  that  th©  Government  says  ( CR  791)  that 
"The  testimony  was  stricken  by  th©  Court  following  th©  agr©< 
of  counsel."  Mr.  Alexander  did  agree  to  it  as  per  his  stat( 
above,  but  I  did  not  permit  my  c  ounsel  to  agree  to  it  and  tl 
accounts  for  the  colloquy  quoted  above  from  page  1901,  Vol. 
8/16/63. 

Pleas©  note  further  that  the  Government  does  not  see 

fit  to  present  any  meritorious  basis  for  rejection  of  this  r 

in  my  net  worth.   It  could  have,  as  an  alternative  to  its  cc 

defens©  to  this  it^,  argued  the  merits  but  it  did  not.   As  i\ 

most  all  of  its  defenses  to  my  motion  for  new  trial  the  Govef 

has  r©sort©d  to  t©chnical  defenses  and  has  ignored  the  merit! 

The  same  is  true  of  numerous  other  items,  such  as  the  Norman 

item,  which  would  have  eliminated  1957  and/or  !l9^5^  Thi  Gov 

A 

ment  did  not  contend  that  I  ever  got  a  penny  back  from  the  mi 
I  invested  in  or  with  the  Wilson  family,  totalling  in  the  an 
of  |15,000;   I  ask  the  Court  to  look  at  the  substance  and  gn 


me    .I'ustlce   on  the  merits. 

NO  KNOWING    OR   AUTHORIZED   CONCESSION 

On  February  28,    1964,    Vol.    S5,    2435,    the  following  occurred: 

THE  COJRT:      Before  we   take   up  the  W-3    series,     let's   just 
run  through  the  record.    No,    1   is   in  dispute;   2,    3   and   4  are 
conceded   and  have   no   effect  upon  the  Exhibits  3030   to   3033 
and  have  already  taken  them  into   account.      Is   that  right? 

MR.    ALEXANDER:      That   is   correct,    your  Honor. 

THE  COJRT:      Is   that    right? 

MR.    MARX:      Yes,    sir. 

I  had  never   authorized  Mr.   Marx  to  make  any  concessions 
on  ray  behalf  and   I   did  not  know  what    they  were   talking   about. 
The   concessions   appeared  to  be   concessions  by  the   Government 
since  Exhibits   3030  to  3033    "have   already  taken   them  into  account," 

I  have   gone    into   this   Obye-Durkin   item  at    length  because 
I  believe  that   at   some  time    the   court's  prejudice  got  the  best 
of  him   and  closed  his   mind   or  eyes   to   this    important    item  and, 
therefore,    my  affidavit   of  prejudice  was  well  founded  on   it. 

But   that  is   not   the   only  reason   I  have  gone   into  it   at 
length.      To   avoid  duplication  I  ascribe   this  portion  of   the 
brief  to    cover  the Obye-Durkin   item   for   my  reply   brief  in   19 539* 
It   is    the    second   item  on  page  3    of  the    subject    index   and   on  page    43 
of  that   brief*      I   further   ask  the  court   to  read   the   transcripts 
covering   that   item  and  the  motion   on  CR  732  and  CR  791   and  then 
reverse   Count   III, the   year  1958,    on  account   of  plain  and  obvious 
error  regardless   of   any  technicalities.      Not  until  I  v/rote    this 
brief  did  I  realize   the    full   effect  of  this   item. 


I  was  mistaken   in  my  motion,    CR  732  and  my  brief  In 
19539   In   asking   for   an   adjustment   of  $8333,33,    which   Is   twc t 
of  112,500.      The  whole  $12,500  was   accounted  for   In   our  par 
return   for   1958   and  already  Is  reflected   In  my  1958   Income*. 
Therefore,    the  whole   $12,500   should  be  deducted  from  my  195 
net   worth.      However,    If   It   were    calculated  that   I  only  had 
third   Interest    In  1953   when  I   got  the   deed,    then  one   third 
the   $12,500    should  be   deducted  from  1958   Income,    or   $4,166..] 
almost  half  of  the   amount  necessary  to  wipe   out   19  58   after 
cr'^idltlng  me   with  the    amount  of   tax  paid  that  year.      But   I 
flrml^/   believe    that   I   am   entitled  to  the  whole   $12,500. 

There   Is   another  reason  why  this  reduction  should  be? 
allowed  me.      Under  the  doctrine  of  the   Holland  case,  where 
Government  has    a  lead   and  has  not   followed  It  up,   at   the    le 
the   Item  should  be   conceded  to   reduce  the    taxpayer's   net  woa 
There  were   amDle   leads   In   the  partnership  books  leading  to 
Obye   estate   file,    and  other   court  records   showing  v*ien  the 
ment   agreement  was  made   for  division  of  the  estate    in  1953  '| 
resulted    in  the   deed   from  the   Durklns   to  me. 

I  ask  the  court  to  read  the  testimony  on  this  Item  au 
how  prejudicial  and  erroneous  it  was  for  the  court  to  strike 
evidence  when  it  had  reached  the  trail  of  a  major  reductioni 
my  net  worth  for  a  crucial  year,  the  only  year  in  which  it  i 
necessary  to  reduce  Income  by  more  than  $4000  to  eliminate  <i 
deficiency. 


THE  GOVERNMENT  AND  THE  COURT  BASED 
THEIR  CONCLUSION  ON  THE  BERTH AND  ITEM  ON 
"NO  EVIDENCE"  AND  UMARRANTED  JUDICIAL 
DESTRUCTION  OP  INCONTROVERTIBLE  EVIDENCE. 

The  aovernment  bases  Its  whole  case  on  the  #3911,12  Bertrand 
check  on  the  "no  evidence"  doctrine.   That  I  received  the  money 
Is  conclusive.   The  check  is  in  evidence,  its  deposit  in  my 
account  is  in  evidence.  (S-l)   Mrs.  Bertrand  testified  that  she 
^ave  it  to  me,  I  testified  that  I  received  it*  The  Government 
seems  to  think  it  made  out  its  case  against  me  by  showing  that  the 
$3911.12  receipt  does  not  appear  on  my  black  ledger  book  and  that 
it  has  not  found  a  descriptive  memorandum  in  S-l  along  with  the 
deposit  slip  showing  the  deposit  in  my  bank  account.   By  the 
same  token  there  is  no  slip  showing  this  was  an  attorney  fee 
deposit  and  no  entry  in  my  book  or  the  partnership  books  showing 
that  this  was  a  fee.   I  invite  the  Govermnsnt  to  file  with  the 
Court  any  refuting  evidence  to  the  foregoing. 

Thus  the  Government  bases  its  conviction  of  me  on  "no 
evidence",  i.e.  because  somehow  an  office  girl  failed  to  make 
an  entry  in  a  book  showing  the  receipt  of  a  substantial  sum  of 
money.   Does  that  mean  that  I  didn't  receive  the  money?  Does 
that  mean  that  the  cancelled  check  and  the  deposit  of  the  money 
in  my  bank  account  are  not  conclusive  evidence  that  I  did  receive 
the  money? 


Since   the   ledgers   and  the    deposit    slips   do  not   show  ^ 
that   sum  of  $3911.12  paid  me    c  owners  there   simply  is  no  book 
evidence   on   those    scores   to   show  the   consideration  for  that 
But  we  have   two  witnesses,    Eleanor  Bertrand  and  myself,    alo 
the   original   statement   and  my  coT^y  of   the   statement  and  Ele 
Bertrand's  check    stub.      As   to  the  possibility  of   it  being   d 
attorney  fee,    there   is  not   the   slightest   evidence   that    I  pe^ 
services    of  that  value,    that   I   ever   asked  her  for   that  amouj 
of  money   for    fees  or   that   I  made  a    statement   to   her  for    sue: 
fees   or    any  other  fees  or  that   she   paid  me    that  check  in  the 
of  $3911* 12  for    fees. 

The  Governmeit's  case  is  based  upon  "no  evidence", 
based  on  concrete,  irrefuted  evidence.  The  unrepaid  advanc: 
me,  evidenced  by  checks, material  purchases,  advancements  td 
labor  and  our  sviroBn  statements  to  the  judge  and  jury  in  ope^ 
court  that  the  $3911.12  check  was  given  to  me  in  repayment 
advances.  No  unprejudiced  judge  can  constitutionally,  by  t| 
use  of  "no  evidence"  and  the  destruction  cf  clear  affirmatl 
evidence,  convict  a  man  of  a  crime  as  Juds;e  Carter  did  to  ir 
on  Count  II  for  1957.  He  did  that  in  the  face  of  the  four 
cardinal  principles   of  law  that: 

1.  A  scintilla  of  evidence   is    insufficient  to 

prove  a  fact. 

2.  Proof  of  a  fact  must  be  supported  by  substantia: 

evidence. 


3.  The  Government  has  the  burden  of  proof. 

4.  The  Government  must  prove  every  phase  of  Its  case  beyond 
a  reasonable  doubt. 

In  view  of  the  fact  that  an  important  foature  of  this  case 
is  the  constitutional  issues,  i.e.,  due  process  and  unlawful 
search  and  seizure,  and  the  issue  of  due  process  includes  the 
issue  of  Government  prepared  false  statements  and  Governaent 
sponsored  false  testimony,  it  is  the  duty  of  the  appellate  court 
to  examine  carefully  the  evidence  in  this  case,  on  the  facts^ 
(involving  due  processand  this  is  one  of  them)  and  to  form  its 
independent  conclusion  on  the  facts* 


THE   TWENTY-FIVE    HUNDRED  DOLLAR  BERTRAND 
MORTGAGE    TO  ME  AND  THE  EVENTS    THAT   FOLLOWED 
IT   ALSO  PROVE  THE   RIDICULOUSNESS  OF  THE 
COURT'S    FINDING, 

The   prosecution  makes    a  point   of  the    fact   THAT  Elean 
Bertrand  is  a  widow   and  that    I  have    a  mortgage    on  her  home 
(Ans.    br.    20448,23.)      What   an   amazingly  distorted  view  of 
evidencel        The  mortgage   given   to  me   on  her  home   Is    ai  third 
mortgage,    given  in   December,    1958.      It    is   non-interest   bear: 
and  at   the  time   Eleanor  Bertrand   testified  not    one  penny  hai 
been  paid  on  it. 

The   court's   finding  was   that    in  December,    1958   she    ovloj 
me   about   #5400,    almost   $3000  more  than  the   amount   of    the  mou 

Here   again   is  Government   and  Court  manufactured   evidence.      I 

i 
I  took  the    security  for  my  benefit   and   she   owed  me  $5400,    isL^ 

it   reasonable   that   the  mortgage  would  be  for  that  amount?      I[f 

took  it   for   Drotection   for  her,    so  that    she  would  better  in^ 

her   exemption  rights  in  case   of   bankruptcy   or   execution   sale„| 

wouldn't   it  have   been  foolish  to   execute  a  mortgage   for  $25GJiig 

if  there  were   $5400   owing?     Here    again,    as    In   so  many  other   hgg 

phases   of  the    case,    the   findings    are   based   on  no  evidence   or,.- 

contrary  to   evidence. 

Evidence   of   succeeding   events  proved  conclusively  tha 

the  mortgage  v/as  for   future    legal   services  and   that  the   sum 


f 
m 
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:i;2500  was   as  lar^e   a   sum  as    I    felt   I   could  sustain   in  case    of 
litin;ation   over   it    and  that   it  was   for    the  protection  of  Eleanor 
Bertrand, 

j  Her  bankruptcy   schedules    ( CR   106,109,    20448)    show  only 

ip2500   indebtedness   to  me   and  the    consideration  to  be    le^al   services. 

The   evidence    further   shows   that  the    services    anticipated   at  the 

time   of  ex3cution  materialized  accordincriy,      she  was    sued  for 

3V9r   $10,000   and  upon  trial    juds;ment  was   rendered   against  her. 

Vith  the   three  mortgages   aQ;ainst  her  home,    the  homestead   exemption, 

I  very  limited  exemption   in   Oregon,    now  $7500,    then  only  #5000, 

\fa.3   allowed,    and    she  retained  her  home.      What  was   there   to   counteract 

111  this   evidence?    "No  evidence," 

ELEANOR   BERTRAND   -  ONE    OP  THE   MANY  REASONS    VVHY  I   DID 
rOT    C\LL   CHARACTER  WITNESSES. 

I  would  like    the  court   to   judge  me   as   a  person,    a  lawyer, 
L  lender   on  the   basis   of  my  treatment    of   the  Bertrand   family, 
'his   is    an  example   of  why  I   did  not   call  character  witnesses, 
f   I  mistreated   that   family,    if  I  hadn't  kept  my  word  with  them, 
f  I   overreached  them   (collecting  #3911.12   in  fees    from  them 
ould  have   been  overreaching  them  and  would  never  have  resulted  in 
leanor  Bertrand »s  writing  Ex  G-3,    (CR-9),    the   letter    of  Acril   9, 
961,    without  my  knowledge   to  Deschenes   vihen  he   inquired  about  her 
elationship   to  me),    if   Ihad  charged  them  excessive    interest   for 
he  loansd  charged  none),    then  I  would  have  needed  character  witnesse 


But  it  was  obvious  to  me  that  my  best  character  wltn  31 

were  the  people  I  dealt  with,  the  people  I  represented,  and;l 

they, 
Qovernment  called  347  of  them  and/I  am  proud  to  say,  with  t: 

exception  of  a  handful,  including  Eleanor  Bertrand,  weather 

the  feat  of  Government  pressure,  and  attested  to  my  fair  de  I 

with  them. 

I  have  gone  to  considerable  length  to  make  my  point 
but  I  burn  when  the  Government  makes  another  point  on  no  ev  i 
My  mortgage  was  no  cause  for  concern  of  Eleanor  Bertrand,  a 
mortgage  that  was  non-interest  bearing  and  on  which  not  a  p«j 
had  been  paid  from  1958  to  1963.  What  the  prosecution,  bouui 
by  law  to  see  that  justice  is  done,  failed  to  point  out  is  i 
Eleanor  Bertrand  did  have  good  cause  to  fear  the  Government 
at  least  Albert   Deschenes    (OR   7). 

Yes,    I  hope   the   court  will    judge  me  by   the    standard  '.'. 
set   in  my  treatment   of  the  Bertrands.      I  hope   the   court  wil!J 
treat  this   case   by  that    standard.      The    "no    evidence"   of  the 
Government   against  the   overwhelming  evidence,    documentary  ar 
live.      I  hope    the   appellate   court  will   see  the  real  pattern 
case  when   it  puts   together   the   false.    Government   prepared 
Eleanor   Bertrand    and  Rebecca  Tarlow   affidavits    and  the  Govei 
sponsored  false   testimony    of  Mary  Jajie  Garson,    W.   K,    Royal   i 
Madelyn  Cox,    and   the    jail  threats   against    Jake   Preuit   and 
Melvin  Davis* 


April  9,  1961 


Internal  Revenue  Service 
r'.O.  Box  b341 
Portland,  Oregon 

attention:   Mr.  Albert  Deschenes,  Special  A/rent 

>entlemen: 

Ln  accordance  with  your  telephoned  request  to  me  a  few  days 
icro,  I  write  this  letter  to  state  that  all  business  matters 
vere  handled  by  my  husband  in  years  past  and  Mr.  Lenske  was 
lis  attorney,  helping  him  considerably  in  lei^al  matters  and 
ilso  advancing  money  on  many  occasions  for  equipment  and  to 
^uild.   To  the  best  of  my  knowledge  these  loans  were  repaid. 

'he  mortgage  I  gave  Mr.  Lenske  was  at  a  time  when  my  husband's 
/hereabouts  were  unknown,  I  was  being  threatened  withl  awsuits, 
'ind  I  needed  to  protect  my  equity  in  our  home.   It  was  under- 
jtood  that  the  mortgage  would  stand  for  any  services  he  might 
'•ender  for  me  in  the  future  also  and  while  he  has  done  consid- 
ible  work  for  me,  I  have  never  received  a  bill  from  him.   I 
'iherefore  don't  know  how  much  I  owe  him  at  this  time  but  hope 
o  start  taking  care  of  this  either  this  year  or  next. 

am  a  widow  with  two  children  and  Mr.  Lenske  has  helped  me 
mmeasurably,  thus  far  without  remuneration.   I  trust  this 
nswers  your  inquiry. 

Sincerely, 


Mrs.  Eleanor  W.  Bertrand 


.2,  Box  225 
urora,  Oregon 


Government  Sponsored   False    Testimony 

Madelyn  C    (Pavia) (Rylana )   Cox 

References : 

First   testimony      -     2/25/65,   Vol.    ^,    pages   52-56 

Secona    testimony   -     3/27/63,   Vol.    25,    pages  3-22 

CR  19539,    pages   200-215 

Ex  203A,    receipt 

I^^x   195,    folder  43,    Contract   of   sale,    Aliens   to  Madelyn 
Pavia    (Cox)    for  6628   S.E.    43d 

^x   L  -   letter  of  Nov.    12,    1953   by  Maaelyn  Rylana    (Cox)    to 
Mr,   ana   Mrs.   Ralph   Coates 

^x  N   -   lease    of   saia   house,   Madelyn  Pavia    (Cox)    to   Coates 

T^x   0   -  undatea   letter,    Jackie    (Maaelyn)    to  Reuben  Lenske 

Ex   P  -   letter  by  Maaelyn  Ryland    (Cox)    to  Reuben  Lenske 

Ex   Q  for  Identification  -    copy   of   letter  dated   January 
20,    1954    to  Maaelyn  Rylana    (Cox)    frorD   Reuben  Lenske 

Ex  R  for  Identification  -   copy   of   letter  dated  March  19, 
1954    to   Jackie   Ryland   from   Reuben  Lenske 

Ex   S  for  laentification  -  envelope    to  Reuben  Lsnske  by 
Madelyn  Ryland 

Ex   T  for  Identification  -  undated   letter   to  Reuben  Lenske 
postmarkea  December  3,    1953   from  Madelyn    (Cox) 

Ex  M  -  Loan   security   agreement,    Joseph  and  Madelyn   G.   Rylan 
3/27/63,   Vol.    25,    page    10 
"Agreement,    Joseph  ana   Maaelyn   C.    Ryland,   husband   and ^ 
v/ife,   have    this  date  borrowea   from  Kenneth  Armstrong  the 
sum   of   |500,    ana   agreea   io   repay   the    same   with   six  per 
cent   interest   in  two   installments,    |250      in  60  days   from  da 
the  balance   60  days   thereafter.    As   security,    the   Ryland s 
hereby  assign   the    contract   of  purchase    of   the   property  at 
6628   S.E.    43ri   Avenue,    Portlana ,    Oregon,   Dated    this   11th 
aay   of  November,    1953.    Signea    Joseph  R,    Rylana , Madelyn  Ryla^ 

Note   -   Kenneth  Armstrong   is  an  investor   for  whom   I  haa 
invested   a   total  of  up   to   ;|30,000   on  property. 
See   3// 1/63  Vol.    8,    pages  2-19. 


Excerpts  p  Kenneth  Arrastrong  Testimony 

3/1/63   Vol.    8,    pages  2-19 

Q,        (By  Alexander)         ...stiite   your  name   and   aadress,    sir? 

A        Kenneth  A.    Armstrong,    1902   G  Street  Korthwest, 
Washington  6,   D,C. 

Q       Are   you   familiar  with   the  defenaant  Reuben  Lenske , 
Mr.    Armstrong? 

A        Yes.    I  have   known  Mr.    Lenske,    I    think,    over   thirty 
years, 

Q       Have   you  haa    the    occasion   to   invest  moneys  with  Mr, 
Lenske? 

A        Ye  s . 

Q        In  return  for   this  money,    sir,    what  ciia   you   receive 
from  Mr.    Lenske? 

A       I  received   this  memorandum  agreement  from  Mr.    Lenske, 

Q        (page   A)    Is   thut    (Sx  2091  )cLatea. ,  .March  23,    19^7? 

A        Yes, 

Q    (page  5)   This  agreement  proviaes,  aoes  it  not,  that 
you  are  investing  moneys  with  Mr.  Lenske  in  return  for  interest 
on  your  money;  is  that  right,  sir? 

A  Well,  that  is  correct,  in  substance,  I  maae  him  my 
investing  agent, 

Q,    (page  5  line  23)  ...How  much  ao  you  have  invested  at  the 
present  time,  sir? 

A   ^30,000. 

Q   And  over  the  years, (page  15)sir,  you  received  a  large 
number  of  mortgages  v.'hich  you  held  as  security  for  your  invest- 
ment; is  that  right,  sir? 

A   I  received  so^e  mortgages  and  other  legal  papers. 

A    (To  cross-examination,  page  17,  line  8)  ...  I  was  ad- 
mitted to  practice  law  in  the  State  of  Oregon  on  September  12, 
1921  and  ever  since  that  time  I  have  been  and  still  am  a  member 
of  the  Oregon  Bar  in  good  stanaing...  (line  12)  I  am  employed 
as  an  adjudicator  in  the  Adjudication  Division,  Veterans  Benefit 
Office,  Veterans  Administration,  Washington,  D.  C. 


Maxielyn  Cox  False    Testimony 
MacLelyn   Cox,    then  Maaelyn  Pavia,  pur  chased   a  house 
on   contract   in  the   year  1953    (Ex   195  f  A3).      Ten  years 
later,    1963,    two  witnesses   testified   falsely   about   this 
property   transaction,   Madelyn    (Pavia) (Ryland )    Cox  and   W.   K. 
Royal,      "^ach   of    these   Government  witnesses   testified   as   to 
oral  admissions  against  me   relating   to   the    ownership   of   the 
vendee's   interest   in   the   property   covered  by   that   contract, 
oral  admissions  presumably  made    some  nine   or   ten  years 
previously.    2/25/63  Vol.    A,    52-56  and   CR  20448,   33.. 
Madelyn   Cox   testified   Vol.    A,    2/25/63,    55: 


Q  (By  Alexander)  Now,  after  you  made  the  payments  abouti 
three  months,  what  aid  you  do  next,  if  anything,  with  re3pec( 
to   this  property? 

A        I  borrowed   |500  fro^n  Mr.    Lenske. 

*  Q       Well,   when  you  borrowed    the   |500,  did   you   continue 

*  to  make   the   payments   on   the    contract  after   that? 


A       No,   because  he    told  me   it  was  his  house    then,    that)  ry 
I    signed   the   house    over   to  him.  ) 

Q       And  did   you   leave    the   city  at   that   time? 

A        Yes,    I  did.    I  v/ent   to   San  Francisco.  | 

Madelyn  Ryland   and   her   then  husband  borrowed   the   money 

and   assigned    the    contract  on  November   11,    1953    (Vol.   25, 

3/27/63,    10).    In  the   following  month,   December,    1953,   Madelli 

Rylana    (Cox)   wrote  me    (CR  204,    19539): 

"I  would   like   to    sell   that  house..." 

After   I   served   copies   of   this   letter  and    other   corre3p,3&< 

between  herself  ana  myself   on   the   prosecution  ana   after   shetf^s 

again  interviewea  by   them  and  was  recalled   for  futther   cross- 


exanilnatlon    (CR  200-215,    19539  ana  Vol.   25,   3/27/63,   3-22) 

I   confronted  her  with  hor  testimony   of  2/25/63,   Vol,    4,    AA: 

Q.        (By  Alexander)   Well,   when  you  borrowea    the    ^500,  aid 
you   continue    to  make    the   payments   on   the   contract  after   that? 

A       No,   because   he    told  me   it  was  his  house    then,    that 
I   signed    the   house    over   to  him. 

Then  I  asked   a  question  and   received    the   following  answer   to   it: 

Q        ...    Is   that   statement   true?     Did   I   tell  you   it  was  my 
house   then?    (3/27/63,   Vol.   25  page   9) 

A       No,    you  didn't   say   it   in  those   words,   Mr.    Lenske. 
When  I  didn't  pay  you   the   ^500,    it  was  your  house.    You   said 
you  never  wanted    it,   but   I  never  owned    it,    so   I  don't  know 
who  had    it, 

We   now  have    the    truth  from  her,    i.e.,    that   I  dian't   tell 

her   that   the   house    was  mine   ana    that  I   said    that  I  never 

wanted    it.      But  at   this   second    session  she    lied   again.      She 

said    (Vol.    25,   3/27/63,    6): 

A       When  I   asked   you   if  I    still   owned    that  house    in  one 
of  your   letters   that  you  haa   photographed,    you  never  gave 
me   a  definite   answer... 

She  admitted    that   this   communication  was   in  writing. 

Q       Now,    is   this   statement  you  made  based   upon  written 
letters  between  yourself  and  myself? 

A        That   is   right. 

Q   It  wasn't  based  upon  conversations  between  us? 

A   No,  because  I  never  talked  to  you. 

In  answer  to  her  December,  1953  letter  I  wrote  her 

on  December  12,  1953  (CR  209,  19539)  as  follows: 

I  have  your  recent  letter.  I  shall  try  to  get  a  buyer 
for  you  for  the  amount  that  you  want,  but  I  cannot 
promise  that  this  can  be  done. 

Again  I  wrote  her  on  January  20,  195A:  (CR  210,  19539) 

As  I  told  you  before  I  ao  not  need  nor  care  for  the 
house  myself  although  I  have  made  the  advances  for  you 
to  help  you  retain  it,  as  well  as  to  protect  the 
I      loan  that  I  made  for  you...  I  will  let  the  money  I  lent 


you  ride    for   the   time  being  so   that  you   can  keep  your 
equity      in  the   property,.*.    I   am   glad    to  note    that  you 
are  both  employed   and   I   n-w   sure    that  if  you  are    conservative 
in  your  method   of   living  you  will  be   able    to  keep   the   equity 
in   the   house. 

Again   I   wrote   her  on  March   12,    1964    (CR  212,    19539): 

I    told   you   originally   and   also   wrote    to   you   that   I  do  not 
want  the   house. 

This   correspondence  dispels  Madelyn  Cox's  first  false 
statement,    thut   I   tol^   her  the   house   was  mine   when  she    signe^ 
the   loan  agreement  and   assignment,    ana   her   second    false 
statement  that  I  did   not  give   her  a  definite   answer   in   the 
correspondence . 

Poor  Memory   or  False  Memory? 

I  asked  Madelyn   Cox    some    other   questions    (Vol.    4,    2/2^/6'^[ 

Q       Did   I  araw  up  a   lease    for  you  after   you  married   Joe 
and   between  yourself  and    the   new   tenant? 

A       What  kina    of  a   lease? 

Q       A  lease   on  the   house, 

A        If  you  did    I  have   never   seen   it,,. 
At   the    second  examination,   Vol.   25,   3/27/63,    13,    I   confronted  ei 
with   these   answers   she   had    given   the   first   time: 

Q       Did   you  make    those   answers? 

A       Yes,   and    I    still  maintain  them.    I   can't  remember   that 
long  ago,   Mr.    Lenske. 

When  I   confronted  her  with   the    lease    (Ex  N)   and    saia : 

Q        ,,,   and   ask  you   to  please   examine   this   instrument  and 
see    if   that  is  your   signature   on  it? 

A       Yes,    it   is, 

I  later  asked  her  (Vol.  25,  3/27/63,  page  16): 

Q   Were  you  shown  this  very  lease,  a  photostatic  copy  of 
this  lease, by  Mr.  Alexanaer  or  one  of  his  aides  this  morning? 

A   Yea. 


Ma*ielyn   Cox  aid   not  hesitate    to  remeraber,    falsely,    the 
statement   that   I   told   her   the   house   was  mine   when   she   borrowed 
^500  ana   assigned    the    contract   of   purchase.    She  did   not  hesitate 
to  remeTDber    (again  falsely)    that   I   never  gave   her  a  definite 
answer   in  my  letter  as   to   ownership  of   the  house.    Yet  when 
the   chips  were  down   on   cross  examination  she    saia,   Vol, 25, 3/27/63 ,13  • 

A        .,.1   can't  remember   that  long  ago,    Mr,    Lenske. 
Previously   on   cross  examination   she   had    saia    (Vol,    A,    2/25/63,    60): 

A        (line   5)   No,    I   can't  remember. 
And   again,    on   line    10: 

A        ,..    Like   I    saia,    it  has  been   ten  years. 
And    on  page    57,    same  date   ana   volume: 

A       No,    I   really  don't, it  has  been   too   long  ago. 

Memory,    Falsity,    Hostility 

Referring   to  a   conversation   I  had   with  her   on  February   4,    1963, 

on  which   I   Interrogated   her    (Vol.    4,    2/25/63,    60-64)  Madelyn   Cox 

said    (page   64,    line   7): 

Mr.    Lenske,    I   am   going   to  be  honest  with  you.    The 
morning  you  ana    I   talked   I  hadn't   slept   in  about  30  hours. 
and   you   could  have  been   talking  all  morning,   ana    I  wouldn't 
I  have   unaerstcod   what  you  were    saying,    and    I    still  don't. 

The   Madelyn  Pavia   Cox  property   in   itself   is  not  a  major  item 

i 

j on   the   net  worth  attributed    to  me   by   Albert  Deschenes   in  his 
'net  worth   statement   ana    in   the    court's   flnaing   that  adopted    it 
I  (CR  1110,    19539,   F   43),    also   GR  1132,    i.e.,    that   one   item   will  not 
jbe  determinative    of  a  deficiency   issue.      But   symbolically   it   could 
be  determinative    of  my   case.      For  that   reason  I  have    gone    to   the 
pains   of  analyzing  this  woman's   testimony  with   some  degree   of  care,. 

Now,    why   the   good   memory   for   falsities   to  my  detriment, 
admitted   poor  memory   otherwise   and   unjustified   hostility   towards 


tlO 


me   when   the   eviaence    (see    the   references   on   the    flretpage    of 


this   Item)    shows   I  aid   nothing  but  g-,ood.   for  her?      She   had 

by 
nothing,  to   gain/her  false    testimony   against  me.      The   answer 


I 


is  that  her  testimony  does  not  stanu  alone,  the  pattern  of  h( 
false  testimony  is  threaded  throughout  the  Jury  trial  and 
becomes  clear  when  it  is  coupled  with  the  false  testimony 
of  W.  K.  Royal  which  will  follow  this  item  and  with  the  falsi 
affiaavit  prepared  by  Albert  Deschenes  for  Rebecca  Tarlow, 
the  false  affidavit  prepared  for  Eleanor  Bertrand ,  the  very 
similar  false  testimony  of  Mary  Jane  Garson,  the  unconstitut n 
practices  of  the  Internal  Revenue  Service  against  me  ana  thes 
additional  ones  undertaken  by  the  prosecution.   Some  of  the 
threads  of  such  evidence  are  thick,  many  colored  and  clear, 
some  are  subtle  and  must  be  viewed  through  the  spectre  of  tbi 
more  obvious  misdeeds  of  the  Government  before,  during  and  ate; 
the  judgment  in  this  case,  i 

This  item  is  important  because  it  is  one  of  the  very  fe' 

to  me 
items  of  property  attributed/on  which  I  was  examined  at  the 

trial  ana  therefore  it  actea  as  a  viewfinaer  through  which  ie 

Court  saw  numerous  other  parcels  of  property  attributed  to  r 

to  which  I  had  no  title  and  as  to  which  there  was  no  evidenr 

my  ownership,   I  shall  treat  this  further  on  in  this  brief,, i* 

I  discuss  the  testimony  of  W,  K,  Royal  about  this  property,. 


1 


'.V.  K.  Royal,  a  Portland  lawyer,  forecloseci  the  contract 
of  sale  of  the  vena or s  (Vol.  6,  2/22/63,  207)  of  the  property 
purchased  on  contract  oy   Madelyn  Pavia  Cox  (Ex  19b,  Folder  A3), 

Ke  testiflea  very  much  like  IKidelyn  Cox  did,  th^t  some  nine 

to  ten  years  previously  I  haa  said  that  the  contract  haa  been 

assigned  to  me (Vol.  6,  2/22/63,  203): 

"and  I  then  got  in  touch  with  Mr.  Lenske  about  it  and 
tried  to  straighten  it  out,  and  at  that  time  he  told  me 
that  the  property  —  the  contract  had  been  assigned  to  him." 

This  scintilla  of  evidence  againot  me  was  dispelled  by  my 

cross  examination  of  Mr.  Royal  as  I  shall  show  when  I  go  further 

into  the  ownership  of  that  property,   what  I  want  to  emphasize 

now  is  the  falsity  of  Mr.  Royal's  testimony  -  and  who  sponsored 

it.   On  Juiy  29,  1963,  in  the  foreclosure  suit  in  the  State  Court 

I  examined  Mr.  Royal  regaraing  this  contract  ana  here  is  the 

testimony  (CR33,  20448): 

Q       Well,    then,    Mr.    Royal,    you  were   never  able    to  find 
I  out  from  me   what,    if  any,    interest  I    claimed    in  the   property, 
is  that   correct? 

A       You   tola   me    that  you  had   loanea   Mrs.    Pavia   ^500,    and 
that  was  all;    that's  all   that  I    could    get   out  of  it, 

Q        Then  as   I   understand   your   testimony,    the    only   inform^^tion 
jthat  you  received   from  me    regarding  any   claim   of  any  kind 
irelating   to   the   property,    was    that  I  had   lent  M^^elyn  Pavia  |500? 

i       A       I   think   that  was   the    gist  of   the   whole   thing.    I   tried 
!to  pin  you  down  and    I   couldn't  get  any   response. 

;        Q       Do  you  mean   I  never   told   you   that  I   was   the    owner   of 
her  equity   in  the   property? 

A       You  never  mentioned    that.   You  never   told  me    that. 

I        Q       Do  you  mean  to   tell   this   Court  now   that  I  never   told   you 
jthat  I  was   the   owner   of  Madelyn  Pavia' s   interest   in   the   property? 

A       You  never  told  me    of  any  assignment  to  you. 


Thare    is  no  denial  by   the   Government   that   the    testimony 
of  Mr.    Royal   in   the    State    Court   showed    the   falsity   of   hia 
testimony  against  me    in   the   U.    S.   District   Court.        The 
real  question,    therefore,    i¥,   how   come    the    original  false 
of  an  oral  admission  by  me    some   nine    to   ten  years  earlier? 
How   come   a    similar  oral  admission  by  me    to  Macielyn  Cox, 
both   of  which  were   provea   to  be    false  by   the    later  admissl, 
under   oath  by  Maaelyn  Cox  ana   v/.    K.    Royal?      Some    central  i 
sponsored    the    two   like   false    statements;    the    same    force   tV; 
sponsored   false   affiaavits  by  Rebecca    Tarlow  ana   Eleanor  ]: 
the    same    force    that   stole  documents   from  me  by   the   hundrec-; 
the    same    force    that  extracted   affidavits   from   other  witne;a 
by   threats  as  will  be    shovm  later   in   this  brief.      The   pro. 
of   the   pattern   is  evident   in   the  Madelyn   Cox  ana   w.    K.    Ro 1 
similar  but   separate   false    testimony. 

The  prosecution  aoes  not  aeny  the  State  Court  testim^y 
of  W.  K.  Royal,  which  shoula  effectively  make  false  the  V/J 
Royal  U.    S.   jUistrict   Court   testimony   that   I   saia    the 

contract  haa   been  assignea    to  me;    it  merely   says  my  point" 
comes    too   late    (Aps.   Br,    30      ),      I   acknowledge    that  I    shotJi 
have  brought   this   forth  earlier  but  ask   that   in  ±h   the    in:!i 
of   the    truth  and    Justice    the    court  accept   the    testimony  a 
shown   in   CR  33,    20A^8.      If   the    truth   is   otherwise   let   the 
prosecution  refute    it  even   though   I    served   my  affidavit  c 
the    Government   on  February   13,    1965,    almost  a   year  ago. 
(CR  20448) 


as  per  following  cross  examination  by  me,  Vol.  4,  2/25/63,  196: 

Q   Do  you  think  that  Mr.  Franklin  mi^ht  hi^ve  your 
file  of  oorrespondence  with  me? 

A   I  called  him  this  morning  ana  he  was  out  of  the 
city,  ana  I  spoke  to  his  secretary.  She  aaia  they  haa  nothing 
th.-t  old  in  their  files  ut  the  office,  but  he  might  have 
that  in  his  files  at  some  other  place  where  he  keeps  files, 

but  1  Wu.s  not  u.ble  tc  contact  him. 

And  again  she  said  (Vol.  A,  2/25/63,  196,  line  21): 

A        ...    It   is   possible    that  he    (Franklin)    still  has   it. 

She   also  haa    testifiea   before    that    (page    188,    line    19): 

ii.       V/ell,    then   the   real  reason   I  don't  have    that  letter, 
I    sent  everything  up   to  a  y^r,   Wesley   Franilin,    an  attorney 
who   I   knew  before    I   left  Portland... 

There   were    two  false    steps   in  Mary   Jane   Garson's   testimony. 
First  must  be    shown   the  destruction  of   the    corresponaence ,    then 
the    contents   of   the   correspondence.   Albert  Deschenes  knew   that 
she  had   forwarded   the  matter  to  her  attorney,    Wesley  Franklin, 
since   she    so  advised  him  when   she   answered   his   letter  of 
October   19,    1959    ("P^x  208A,    F  93).      Moreover,    she    spoke   to 
Government  agents  a   number   of   times  after   that    (Vol.    23, 
3/25/63,   9-12). 

Mary  Jane    Garson   showed    some   contriteness    (Vol.    4,    2/25/63, 
195),    "and   I   will  apologize   for  my  bad  memory"   and    shortly   there- 
after,   "And   again   I   will  apologize    for  my  bad  memory,"   Not   so 
the   prosecution.      When  I  moved    that  her  false    testimony  be 
stricken    (CR  193)    there   was  no   concurrence   by    the   Government, 
and   this  was  after  I   found   and   produced   and    served   upon   it   the 
ooDrespondence    that   showed   up   the   falsity   in  black  and   white. 
It   is   therefore   evident   that   the    two   false    steps  were    induced 
oy   the   prosecution  and   we  must  add   the   Garson  false    testimony 

as   one    of   the   links   in  the    chain  of  false   testimony  induced, 
sponsored   ana   adduced   by   the   prosecution. 


Mary   jane    UMrs.    jonn  ^. ;   Garaon 
Government  Sponsorea   False    Testimony 

Property   Involved   ana   References: 
Pierce   property    (2646   S.E.    122ncl ) ,    Folder  93 

First   testimony   ~  Vol.    4,    2/25/63,    182-198  , 

Second    testimony   -  Vol.    23,   3/25/63,    9-17 

Motion   to  recall  her  for  further  examination  -   GR  193,    19539 
Supporting  correspondence   -   GR  193-198,    19539 
Letter,    Garson  to  Deschenes,    Oct.    19,    1959  -  Hlx  2084,   F  93. 

Mary  Jane    Garson  was    callea   as  a  witness  by  Mr.   Alexana( 

and  examined  by  him    (Vol.    4,   2/25/63,    187): 

Q       You  had   no  aiscussions   in   connection  with   this 
property   or   this  mortgage   with  Mr.    Lenske ,    then? 

A       No  discussion,   but  I   received   a   letter. 

A       Oo  you  have    that   letter  v/ith  you? 

A        I  don't  have   anything.    I    throw  everything  away, 

Q       \i/hat  did   Mr,    Lenske    say   to   you   in   that  letter, 
if  you   remember? 

A        ...    The    letter   said,    stated    that  he    purchased 
the    property. 

That   she  destroyed    the    letter    (or   letters)   was  false 

and    that   I  wrote   her   that   I   had   purchased    the   property  was 

false.      See^hibit  I  and    CR  196,    197,    198,    19539,    the 

letters  I   wrote    to  her.      The   only   letter  referring  to   the 

purchase    of   the   property,    GR  198,    said: 

"My   client   is   considering  a   trade    of   the    property." 

On  the   very  morning   she    testified    that   she   had  destroye 

the   letter  she    called  her  attorney   in  Portland,   Mr.    Franklin 


Rebecca.   T^rlow 
Government  Preparea   False    Testimony 
References 

My  brief,    20448,    68-80 

Vol,   20,   3/21/63,    131-141 

OR  20448,    pages   5,    58a,    58e,    58H,    581,    58j,    580,    58P 

Ap.    Answer,    CR  97-103 

Ap.   br.    20448,    21,    24 

^x  2358,    F  226 

CR  1109,    19539 

In  my   opening  brief,    20448   I    said,    on  page   70: 

"I  ciemana   a   specific   answer  to  my   challenge    that   the 
3nain£:  balances  each  year  as  prepared   by  Albert  Deschenes   is 
false   and    substantially   incorrect." 

The    Government  has   refused    to  meet  my    challenge.    There  was 

10   simple    or  even  qualified    "no"    to  my   challenge    (Ap.   br. , 

20448,    23-25).      The   Government  prosecutors  have   enough   integrity 

I 

|ind   concern  for   their   standing  before   this   court   so   that   they 
lid  not  and   will  not   state    to   this   court   that: 

1.  Tiie    figures   compiled  by  Deschenes  and 

2.  Accepted   by   Rebecca    Tarlow  when   she    was    in   the    hospital  and 

3.  Accepted    in   toto  by   the    trial   court, 

ire  a   correct   statement   of   the   annual  ending  inabilities.      But 
/hile    their   self   respect  will   not   permit   them    to  make    the    false 
statement  that   those   figures  are   correct,    their   integrity    is 
ihort   of  an  aumission   that   the   figures  are    incorrect. 

The   Government   is   correct,   however,    when   it   states    (Ap.   br,    24): 
•.hat  at  the    trial: 


"Mrs,  Tarlow  testified  with  respect  to  her 
affidavit  (Ex  2350)  reflecting,  the  amounts 
owed  to  her  by  the  defenaant  (Vol.  20,  pp. 
I3I-IAI):  'Yes,  that  is  correct  because  v/e 
want  through  these  very  thoroughly  at  the  time.'" 

Mrs.  Tarlow  was  led  into  that  false  testimony  by  Mr, 

Alexanaer  as  follows  (Vol.  20,  3/21/63,  136-7): 

Q   Now,  does  that  statement  (Ex  2358,  Deschenes- 
prepared  affidavit) re fresh  your  recollection  as  to  the 
amounts  you  invested  with  Mr.  Lenske? 

A   Yes. 

Q       At  the   ena    of   1956,   aid   you  have    $15,500   invested?     1 

A       Correct.  ' 

Q       And   at   the   end    of   1958,    you  had    §28,500? 

A       Yes,    that   is   right. 

Rebecca  Tarlow  sued  me  in  State  Court  and  I  took  her 
deposition  on  June  25,  I96A  and  she  then  testified  (CR  58-]. 

Q   Dia  you  prepare  that  (Ex  2358)  yourself? 

A   No. 

Q   Who  prepared  it? 

A   I  turned  over  all  my  matei-ial  to  Mr.  Deschenes,  as  I 
said  before.  I  think  I  mentioned  that  last  time  when  you 
were  here,  ana  I  gave  him  whutever  I  had  ana  I  said,  "Here 
it  is.  This  is  everything  I  have  invested  and  this  is  ever;; 
thing —  I  think  everything-—  what  I  turned  over  to  him,  I 
gave  him  my  mortgages,  the  letters  pertaining  to  the  mort- 
gages. It  was  in  a  little  bundle  I  turned  over  to  him,  and 
he  got  Hils  record  from  it. 

Q   Did  you  examine  that  in  detail  before  you  signed  it' 

A   No. 

A  No,  he  came  to  me  when  I  was  hospitalized  afterward  1 
ana  he  said  that  he  had  an  affidavit  made  as  a  result  of  tl^ 
investigation  when  he  was  at  my  home,  as  I  remember,  in  otl-r 
worus,  maybe  to  that  effect.  I  can't  remember  exactly  wheat  le 
said,  and  he  would  like  to  have  me  sign  it  ana  he  would  wi'iei 
it,  and  he  presented  it  to  me  and  I  looked  it  over  ...  as  :>r 
as   the  dates    ...    I   paid   no  attention  to   that   ...   being  in    le 


aospltal  and  having  no  mortgages   I  didn't  even  look  at  them. 

I      A        ...   he    says  he   needs  my   signature   on  this.    I  believe 
|ie  must  have    said   that  "this   is   the   Inforrnation  I  prepared 
brom  your  material, "     He  must  have    said    that... 

!      Q       Did   he   have    this  affidavit  all  prepared   when  he    came 
bo  see   you? 

A       Yes. 

Q       These   exhibits  are  mentioned   in  the  memorandum   —  as 
memoranda   in  your  affidavit,    and   therefore   were  already  known 
io  Mr,  Deschenes,   were    they  not? 

A       Oh,    yes,    they  were   known  to  Mr.  Deschenes. 

IT   SHOULD   BE   GLEi^,    THSREFORS,    TH^T   THE   El^'INQ   LIABILITY 

iALtiNCES   OW    THE   PREGEDIiNG  PAGE,    THOUGH   COMING  FROM   THE  MOUTH 

,)F  REBECCA  TARLOW,    EMANATE   FROM   THE  MIND   iilNlD   PEN   OF  ALBERT 

>ESGHENES. 

I 

I  So  much   for  how  the    false  balances   got   into   the   original 

i:estimony  of  Rebecca   Tarlow;   now  let  us   see   a  few  specific 

Illustrations   of   the  falsity.    Continuifig  my  examination  of 

lebecca   Tarlow  on  deposition  on  June   25,    1964,    (CR  58-1): 

Q        .,,    ana    then   in  the    year   1956   it    (Ex  2358,    the  Deschenes- 
prepared  affidavit)    shows   |3,000.   Did   you   invest  only   $3000 
/ith  or   through  me    in  the   year  1956? 

A  Let  me  see.  In  1956?  No,  1956  I  turned  over  to  you  a 
')heck  for  $3,000  ana  for  $5,000,  in  1956  of  March  was  $3000 
md  July  13,   was   $5,000, 

'      Q        (CR  58-H)    The    $5000   that  you  gave  me   on, July   13,    1956, 
/as   that  repala   to  you? 

A       No,    you  aidn't  pay  me    in  1956. 

The   foregoing  testimony  was  fortified  and   corroborated 

)y   the   $3,000  and    $5000   cancelled   checks    (CR  58-0),     ^at 


effect  does   the  new  Rebecca   Tarlow  testimony  have   on  my  net 
worth   for  1956?    It   aimply  decreases   it  by   |5000  and    that 
decreases  my   income   for  1956  by   |5000  and  migl^t,   by   carrying 
the   loss   forward,  decrease  my   1957   income.      Let  us  now   see 
the   effect   of   this  new  evidence    in   specific   figures  for   1956> 

The    indictment  alleged    that   I  had   an  adjusted    gross    in- 
come  of   $56A.A1  for  1956    (Count  IV,    OR  19539,   3).      It  furthe: 
alleged   that  my  return  for   1956   showed   a  loss   of    |9940.A5. 
The   court  found    that   I  had   a   loss  for  1956   of   ^9231.59    (CR  If 
The   additional  decrease   of   ^5000   in  my  net  worth,   when  added. 3 
the   court's   finding  would   result   in  a   finding  of  a   $14,231.5': 
loss   for   1956   or  |4291.14   greater  loss   than  my  return  shows., 
I   shall   later  dwell  on  the    overall  effect  of   this  evidence. 
The    Government  has  not  denied    the    truth   of   this  evidence 
and    the    ^3000  and    JJ50OO   checks   to  me  by  Rebecca    Tsirlow  appea; 
in  my  bank  deposits    (S-1). 

I   continued  my   examination   of   Rebecca   Tarlow  on  June   25 

I96A    thiit   culminated    in   some    additional  figures    (CR  58-H). 

Q        Then  your  present   opinion   is   thfat  as   of  December  31, 
you  had   outstanding,    through  me,   a   total  amount   of  money 
coming   to   |39,000? 

A        That's   right,    that's    the   way   it   seems.    That   is   the 
way   it   seems. 

Q        I   now  again   refer   you    to  Deposition  exhibit  No.    1.    (E ^ 
Does   that  exhibit   show  the    total  amount  you  had    invested   wit 
me  as   of  December  31,    1958,    was   |28,500? 

A       Yeq,    it   says   there.    I  don't  know  how  it  was  arrived  a 
I   think   there    is   some   conflict   there  because    of    the    transfer'" 
of   the    checks   from  above,    in  1959,    of   those  mortgages, 

I   continued   to  examine   Rebecca   Tarlow: 


Q        ...    ICR  bo-i;    then  It   Is  a  fact  that  on  December  31,    1958, 
you  had    invested  with  rre    ^39,000? 

A       Ye  s . ,  , 

Q       NCH    what  you  are   saying,    then,    is   the    line   on   the 
first  page    of  Exhibit  No.    1,    (ex  2358,    the  Deschenes  prepared 
affidavit  from  which  Alexander  read   the   figures   to  Rebecca 
Tarlow,   Vol.   20,   3/21/63,    136-137,   when   she    testified   in  the 
U.    S.  District   Court)   which   shows   that  you   invested  with  me 
$12,500   in  1959,    is   incorrect? 

A        It  really   is, . , 

Q       Does   that  mean   that  §10,500   of   that   ^12,500  was  actually 
payable   to  you  or  had  been  actually   invested   by  you  with  or 
through  me  before   June,    1,    1959,    or  before   January   1,    1959? 

A       Yes.    Yes;   yes,    that   is   true;    that  is   true. 

Q       How  do  you  account  for   such  a  big  error  in  Deposition 
Exhibit  1    (Ex  2358)? 

A       I  don' t  know, , • 

In  preparing  his  net  worth  statement  in  my  case  Albert 
Deschenes  had  the  benefit  of  two  sets  of  records,  Rebecca 
Tarlow' s  records  and  my  records.   He  had  my  deposits  in  the 
bank  (S-1)  showing  the  g5000  July  13,  1956  check  from  Rebecca 
Tarlow  as  well  as  the  |3000  March  check  for  that  year.   Why  aid 
he  ignore  them  along  with  Rebecca  Tarlow' s  recoras  and 
memoranda? 

The  memoranda  along  with  the  recorded  mortgages  show 
that  my  liabilities  to  Rebecca  on  December  31,  1958  were  §39,000, 
$10,500  more  than  the  figures  he  prepared  for  Rebecca  Tarlow. 
Why  that  major  aiscrepancy?   The  Government  chose  to  ignore 
the  fact  rather  than  explain  the  discrepancies.   It  does  not 
deny  the  truth  of  the  subsequent  testimony  of  Rebecca  Tarlow 
but  criticizes  my  technique  in  failing  to  apprehend  its 


preparation  una.  adducing  false    testimony  against  me   at  an 
earlier   stage.      Somewhere    in  the   law  there   is  a  principle 
that  one  may  not  profit  by  one's  own  wrong.      Is   it  Justice 
for   the    (jovemiijent   to   say,    "You   shoula   have    caught   that   lie 
sooner?"    For  rry   inaaequacy   I  apologize , 

1.  I  apologize  because    I   trusted    the   Cxovernment,    as 
did   Rebecca    Tarlow  when   she    testified    that   the   figures   as 
coinpiled  by  Albert  Deschenes  were    correct. 

2.  I  apologize    for  iiy   prior   inability   to   persuade 
Rebecca   Tarlow  to   tell   the   truth  after   I  discovered    it  until 
I   cross  exarriined  her   on  June   25,    1964   in   the    case   in  which  u 
suea.  me . 

3.  I  apologize   for  the    trial  court's  also   trusting  Desca 
and    the    figures  he    compiled   for  Rebecca    Tarlow* s  affidavit, 

A.    I  apologize   for   the   prosecution's   zeal   in  trying   to  a 
the    Court  froin   considering   the    truth  as   it  must  now  know  it» 

In   Coleman  v.    Alabama,   377   U.S.    129,    150,    (1964) 
the   United    States   Supreme    Court   saio. : 

page  130  The  State  answers  that  the  claim  comes  too  late,  ' •'^ 
been  asserted  for  the  first  ti^e  by  a  motion  for  :v 
Admittedly,  the  point  was  not  raised  until  the  f i -^^ 
of  the  motion  for  new  trial... but  the  trial  Judge 
mitted  the  petitioner  to  proceed  on  his  motion.  H '-'' 
the  Judge  sustainec  objection  to  all  questions  cc^s: 
the   alleged    Jury  alscrimination  ana  aeniea    the   mO-^ 

page  133  ...this  Court  must  reverse  on  the  grouna  that  the-* 
offered  to  introduce  witnesses  to  prove  the  alleg-' 
and    the   court  declined    to  hear  any  evidence   upon   i^ 


DURESS   IN   OBTAINING   STATEMENTS 
BY  INTERNAL  REVENUE    SERVICE 
Melvin   Davis 
Vol.    2,    2/15/63   passes    1-26 
o^e   17 

Q        (By  Alexander)   You  went   over   your    statement,    didn't   you 
3r,    that   you  made?    ••• 

A       That    is  what   I    would  love  very  much   to  brin^   out, 

Q       Well,    let  me   ask  you   if  your   siE!;nature   a-n-nears    on  that 
sfeteraent,    sir? 

A        It   does,    under  protest. 

A        {-oage   19)    •••    at  the   time  that    I   signed   that   I    told  him 
tat   he  wrote    down  whqt    I    did  not   say,    and  that    if  he   pulled  me 
oi  to   a  witness   stand   that   I    was  not   f^oing  to  hold  with  all   the 
suff  he   out   in  there,   because   I  did  not   say  it.    I   gave  him 
ai  answer   ajid  he   put  down  more   than  ray  answer,    and  I   told  him  that 
a    the  time,    and   I  hnve  my  wife   and  two    adult   children  there   at 
tie  time.    He    insisted  that   I    sign  it   or  he  would  take  me   to    .1ail. 

Q        (page   24)    By  Mr.    Lenske;    Mr.    Davis,    Mr.    Alexander   asked 
-^u  whether   your  wife   was   available. .  .Is  your  wife   available? 

A     My  wife   is  here. 

Q,       y/as   she   present   at  the  time   this    statement  w  as  made   uo. 

A        She  was.    I   brought   her   for   that    soecific   reason... 

0       Well,    if  Mr.    Alexander,    wishes,    would   she   be    available 
t)  testify  at  this   time   regarding   #iat  happened  at   the  time 
tiis  conversation  took  place? 
^    Yes. 

MR.   ALEXANDER    (Page   26)         If  your  Honor  please,    the   Government 


preparation  and  adducing  false    testimony  against  me   at  an 
earlier   stage.      Somewhere    in   the   law  there   Is  a  principle 
that  one  may  not  profit  by  one's   own  wrong.      Is   It  Justice 
for  the   Government   to   say,    "You   should   have    caught   that  lie 
sooner?"    For  my   Inadequacy   I  apologize, 

1.  I  apologize  because    I   trusted    the   Government,   as 
did   Rebecca   Tarlow  when  she    testified   that  the   figures  as 
compiled  by  Albert  Deschenes  were   correct, 

2,  I  apologize   for  my   prior   Inability   to  persuade 
Rebecca   Tarlow  to   tell   the   truth  after  I  discovered   it  untl] 
I   cross  examined  her   on  June   25,    196A   in   the   case   in  which  es 
suea  me  • 

3»    I  apologize   for  the    trial  court's  also   trusting  Descsi 
and   the   figures  he    compiled  for  Rebecca   Tarlow* s  affidavit. 

4.    I  apologize   for   the   prosecution's  zeal  in  trying  to 
the    Court  from   considering   the    truth  as   it  must  now  know  it» 

In   Coleman  v.    Alabama,   377   U.S.    129,    150,    (1964) 
the   United   States   Supreme   Court   saia : 

page  130  The  State  answers  that  the  claim  comes  too  late,  l.v: 
been  asserted  for  the  first  time  by  a  motion  for  ]w 
Admittedly,  the  point  was  not  raised  until  the  fiini 
of  the  motion  for  new  trial... but  the  trial  Judge:)ei 
mltted  the  petitioner  to  proceed  on  his  motion.  H'fe' 
the  judge  sustained  objection  to  all  questions  co:!ei 
the  alleged    Jury  aiscrimlnatlon  ana  denied    the   mo.ci 

page  133  ...this  Court  must  reverse  on  the  grouna  that  the  ^el 
offered  to  introduce  witnesses  to  prove  the  alleg^i' 
and    the   court  declined   to  hear  any  evidence   upon    le 
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DURESS  IN  OBTAINING  STATKNRNTS 
BY  INTERNAL  REVENUE  SERVICE 
Melvin  Davis 
Vol.  2,  2/15/63  paa;es  1-26 
a?^e  17 

Q   (By  Alexander)  You  went  over  your  statement,  didn't  you 
ir,  that  you  made?  ••• 

A   That  is  what  I  would  love  very  much  to  brine^  out. 

Q,   Well,  let  me  ask  you  if  your  signature  appears  on  that 
tfetement,  sir? 

A   It  does,  under  protest. 

A   (page  19)  ...  at  the  time  that  I  signed  that  I  told  him 
hat  he  wrote  down  wh-^t  I  did  not  say,  and  that  if  he  pulled  me 
n  to  a  witness  stand  that  I  was  not  going  to  hold  with  all  the 
ituff  he  Dut  in  there,  because  I  did  not  say  it.  I  gave  him 
ji  answer  and  he  put  down  more  than  my  answer,  and  I  told  him  that 
[.t  the  time,  and  I  hqve  my  wife  and  two  adult  children  there  at 
he  time.  He  insisted  that  I  sign  it  or  he  would  take  me  to  .jail. 

Q   (page  24)  By  Mr.  Lenske;  Mr.  Davis,  Mr.  Alexander  asked 
ou  whether  your  wife  was  available. . .Is  your  wife  available? 

A  My  wife  is  here. 

Q       Was   she   present   at  the  time  this   statement w  as  made  un. 

A        She  was.    I  brought   her   for  that   sDecific   reason... 

Q       Well,    if  Mr.    Alexander,    wishes,    would  she  be   available 
;o  testify  at  this  time  regarding   vftiat  happened  at   the  time 
■his  conversation  took  place? 
i     Yes. 

MR.   ALEXANDER    (Page   26)        If  your  Honor  please,    the  Government 


can  now  state  we  don't  want  to  ,  call  Mrs,  Davis  as  a 
witness  in  this  case  or  anyone  else  In  connection  with 
something  like   this. 

Jake   Preult 
Vol.    4,    2/25/63,    pacres    12   to   41 

Q        (By   Mr.    Lenske )    (pa5;e   38)    Mr,    Preult,    on   Aucrust   17,, 
1960,    at   Sun  Valley,    Idaho,    did  you  have   a   conversation  will 
Albert   P.    Deschenes? 
A     He   asked  rae    •••    And  he  had  me   sign  those  capers. 

Q       Were  there    any  threats  made   to   you   at   that   time? 

A       He    said,    "Sign  these   papers   or  go   across  the    street t 
to    jail"... 

Q,        (By  Mr.    Alexander,    page   40)    ...And   did  I  tell  you  t<t 
answer   the   questions  honestly,    that   this   is  all  that  we  wajiei 

A       Yes,    sir. 

Eleanor  Bertrand,  Relsecca  Tarlow  and  others  were  not 
alone  in  either  signing  false  affidavits  prepared  and  induJ 
by  the  Int;ernal  Revenue  Service  or  in  signing  affidavits  uiM 
the  unlawful  threat  of  being  taken  to  Jail  by  the  agent 
if  they  did  not. 


The  court's   err-^neous   assumptions   of  material   facts 
stemming^    from  prejudice.      See   my  Openini?   Brief,    2044  8,    pan;e   41, 
Somewhere,    not    In   the   record,    Juda;e   Carter  presumed   that    I   was 
unv/illlnf^  to  ^Ive    stralo^ht   answers   to   ownership   of  properties 
In  Issue. 

Vol.    60,    August    15,    1965,    page    6-5. 

THE  COURT:      Well,    I    asked  you   one   time    to   tell   me   what   property   you 
owned  and  what  property  you  didn't   own,    and   I  got   one    of  these 
"yes   and  no"    or   "I   don't   quite   know"   answers.      If  you   wanted  mt 
to  go   through  all   these   transactions   and   so   forth,   you  couldn't 
even   then  tell  me  what  property  you   owned  and  which  property  you 
didn't^ 

MR.    LEN3KEI      I'm  glad  Your   Honor   rep-^ated   that   error.    ...Perhaps 
Your  Honor  will  correct  that   error.      But  Your  Honor  was  wrong 
about   that.      I   am  Dositive   that   the   record  will   bear  me    out..« 
Ihe   specific   ones  that   came  up,    which  Your  Honor  were    asking,    I 
cidn't   say  yes    or  no   in   the  manner  Your  Honor    said.       I  did   say 
I   could    and  would  tell   of  each   one    as   to    the    specific    ones, 
when  I  v/as   on   the   stand.      The   ansv/er  was    I   didn't   ov/n  it   or  I 
did  own  it,    and  that   wa=«  the   truth...      I  didn't   own  it   then 
and   I   don't    o^^n   it   today    (This  last    item  referred   to   the   Madelyn 
(Pavia)  (Ryland)    Cox  property,    f  43,    Ex   195) 


The   prejudice   was  present    long   ago.      Mr.    Burdelltried 

to   correct    it   without    success   on  April   22,    1964,    when  he 

j 

I  said. 
Vol.    59,    page   2792: 

"I  may  say  that    it  was  not  ray  understanding  that  the 
defendant   refused  to  disclose  his  ownership  of  any  properties, 
if,    as    and  when   asked." 


On  each  piece   of  property  that   I  was    asked  about   I  f 
straight   answers.      Following   are   illustrations   and  the  race 
shows  no    instance   where   I   did  not  give   straight   answers  to  (|| 
questions   put   to  me. 
Vol.    47,    7/15/63,    928  I 

Q.      (By  Alexander)      Well,    sir,    you   are    familiar  with 
Lot   116,    aren't   you? 
A.        Yes 

Q.        And   it   is  your   testimony  that  that   property  beln^ 
to  Mr.    Pierce? 

A,        Yes. 


Vol.    47   7/15/63      956 

Q.      (Alexander)      Well,    on  this   particular  property, 
2711   S.E,    125th,    did  you  put   Mr.    Pierce's  name   down  on  that)D 

A.      No,    I   didn't.      That  wasn't  being  in  trust    for  hi 

Q.        Wasn't    that  his   property?  ■ 

A.        No. 

Q.         Or   your   property? 

A.  No,  it  was  mine.  I  bought  it  and  it  was  Durche^Ci 
I  recall,  in  my  name,  and  I  bought  it  with  the  view  that  It'o^J 
be  useable  by  him   for  the   extension   of  his   trailer   court. 


960 

Q.        Are  you   saying   that   you   didn't    own  6628    Southeast  43rd 

at  the   time? 

A.        Yes,    I   say  that   I   didn't. 

962 

Q.        THE  COURT:      If  you  didn't   own  it,   who   owned  it? 
In  whose   name'  did  you  have   it? 

A,        It   is  not   that    I  had  it   in  the  name    of   anybody  else, 
Yoir  Honor.      This  was   a  Madeline  Ryland. 
MR.    ALEXANDER:      Cox. 

THE  WITNESS:      She   was    the    ov/ner    of   the  property.      She 
was  purchasin's;   it   on   contract.  •  .and  the  contract   of  purchase  was 
i  assigned  to  Kenneth  Armstrong;  whose   money  I  put   up   for  the  purpose. 
THE  COU-T:      Then  the  Vendee's  contract   was   in  the  name   of 
Kenneth  Armstrong? 

THE   WITNESS:      Yes,    it   was    assigned   to  Kenneth  Armstrong. 
THE  COURT:      You  put   the  money  up   for  him? 
THE  WITNESS:      Yes. 

The   agreement   showing   that  the   assignment  to  Kenneth 
Armstrong  was   security  for   a   loan   to   Joseph  and  Madelyn  Ryland 
is   set   out   in  the c^^'^^^-^J^ page   of  the   Madelyn  Cox  testimony  on 
this  brief,    designated   as  Government   Sponsored  False  Testimony 

Madelyn   C.    (Pavia)    Ryland)    Cox. 


^ 


CROSS  EXAMINATION  OP  DE SCHEMES  SHOULD  HAVE  BEEN 
ALLOT.VED  ME  BECAUSE: 

1,  He  had  filed  an  affidavit  in  opposition  to  ray 
motion  for  new  trial* 

2,  The  deposition  taken  of  his  testimony  in  my  civil 
suit  against  him  was  introduced  in  evidence  in  this  case# 

3,  He  was  responsible  for  a  doctored  memorandum  whid 
related  to  important  evidence  in  the  trial, 

4,  His  testimony  in  the  deposition  was  in  a  material 
respect  the  antithesis  of  what  he  swore  to  in  the  case* 

5,  The  test  of  his  verity  was  important  not  only  as  ti 
his  deoosition  testimony  and  most  recent  affidavit  but  as  to 
the  whole  prosecution  since  his  testimony  was  a  sine  qua  non 
for  the  whole  case. 

In  opposition  to  my  motion  for  new  trial  Deschenes' 
affidavit  was  filed  ( CR  48),   He  said,  of  the  documents  displ.y 
to  him  b^'  Brady  on  November  10,  1960,  that  "for  the  most  part't: 
related  to  years  subsequent  to  the  years  under  investigation. 

This  leaves  the  remainder  not  included  in  "the  most  pai' 
as  instruments  within  the  "years  under  investif^at  ion, " 

The  Government's  brief,  bottom  of  page  8  says: 

"None  of  the  documents  were,,. used  by  the  Government 
for  leads,  or  in  any  other  way  (Nyman,  Ex,  A.  Dep.  p.  35; 
Deschenes  Affidavit,  R.  49;  Deschenes  Dep.,  Ex,  E). 


'.'jtM 


This  is  stated  as  a  categorical,  final  fact.   I  did  not 
and  do  not  accept  these  conclusions  as  true.   Since  1776  and 
certainly  since  1887  we  have  not  operated  under  the  doctrine  that 
"The  king  has  spoken,  long  live  the  king".  What  the  prosecution 
says,  what  Its  witness  says  Is  not,  constitutionally,  the  final 
word  until,  at  the  least,  the  witness*  statements  are  tested  by 
cross-examination. 

I  shall  give  one  additional  Illustration  why  the  Governmerf  s 
key  witnesses'  ex  parte  statements  under  oath  may  not  be  taken 
as  the  final  truth.   A  key  Item  In  the  case  was  exhibit  2184 • 
Inthe  civil  case  I  attempted  to  examine  Deschenes  about  his  wrong- 
ful seizure  of  that  document.  He  produced  a  doctored  coDy  of  a 
memorandum  which  purported  to  Include  a  notation  of  the  date  when 

the  original  of  ex  2184  was  handed  to  him.   (I  claim  this  was 

I 

false   and  that  no  file  was   ever  handed  to  Deschenes  that   Included 
the   orlG;lnal  of  ex  2184). 

On  page   87    (OR)    appears   a  photostatic    copy  of  that  memoran- 
dum page,    which  relates   to  the    "Nevens  Gift  Certificate",    v/hlch  Is 
exhibit   2184,    P. 35.      I   claim  that    I   can  prove  by  cross-examination 
of  Deschenes  that   the  last   sentence    commencing  withthe  word   "Note:" 
on  CR  87  was   added  at   a   subsequent  time  to  cover  the  method  and 
time  when  the   original  was   stolen   from  my  files  by  the   Internal 
Revenue  Service  to  use   it   as   evidence  against   me. 

I   claim  that  perusal  of  that    sentence   in  relation  to  the 
rest   of  that  page  and  all   of  the   remaining  69  pages  shows   in   its   fac 


that  that  sentence  was  added  at  a  later  time,   Deschenes 
testified  (CR  86)  that,  of  the  documents  of  mjh  e  that  he  tooh 
surreptitiously  from  my  files  and  office  building  for  photosti 
this  is  the  only  one  as  to  which  he  can  given  the  date  of  takr 
because  of  this  memorandum  that  he  made.   See  Deschenes  deposi 
Ex  E. 

The  same  Deschenes  testified  in  the  case  on  April  3,  li 
Vol  28  as  follows  to  my  question: 

Q.   I  wish  you  would  tell  the  jury  whether  or  not  you 

made  an  entry  in  your  log  of  the  taking  from  my  office,  •••  die 

you  make  any  entry  of  any  kind  In  these  exhibits  about  the 

1 
taking  of  any  papers  from  my  office  or  building? 

A.   Well,  if  you  have  reference  to  this  gift  tax  certi:.( 

I  have  no  notation  in  my  files#   I  couldn't  even  tell  you  vht' 

date  it  occurred, 

I  have  already  pointed  out  in  ray  brief  that  Deschenes  <> 
prepared  and  introduced  Ex  820  and  820  First  Amended,  which  i  .; 
net  worth  statement  upon  which  the  court  accepted  in  its  fiwlUj 
the  conclusions  of  Deschenes  excepting  only  those  spec  if  leal  f  ,. 
disproved  by  the  defense.   Deschenes'  testimony  and  verity  i  ^i 

al 

sine   qua  non  of  the   judgment   against  me.  T 

Here   is   clear  evidence   of  memorandum  doctoring   and  fa36 
testimony  by  a  key  witness  on  a  key  item  on  a  key  issue   in  ts 
Should  there    be    any  doubt   that   the   denial  of  the  right  to  eras 


I 


examine  such  Government  sine  qua  non  witness  is  a  denial  of 

due  process  and  a  clear  abuse  of  discretion  If  such  a  right  were 

discretionary? 

The  prosecution  presupposes  that  cross  examination  would 
not  elicit  additional  falsities  from  Brady,  Nyman  and  Deschenes 
that  would  materially  affect  my  defense.   Pages  six  through  nine 
of  the  Government  brief  set  forth  numerous  facts  as  though  they 
were  final.   I  contest  most  o  f  these  "final  facts"  and  I  am 
confident  many  will  be  disproved  on  cross  examination. 

As  to  the  micro-film,  there  is  inconsistency  between  Brady 
and  Deschenes  as  to  the  source  of  the  micro-film,  see  difference 
between  the  testimony  of  Deschenes  in  Ex  E  and  the  testimony 
of  Brade  in  Ex  C. 

To  require  ano'^er  of  proof  of  what  one  expects  to  prove 
on  cross  examination  of  an  adverse  witness  is  in  itself  an 
abuse  of  discretion.   It  enables  a  false  witness  to  prepare 
further  falsitv;  it  places  a  burden  on  the  examiner  to  relate  to 
the  court  proof  when  the  examiner  can  only  guarantee  hope  of  proof. 
Since  the  witnesses  in  this  case  were  witnesses  who,  I  claim, 
stole  from  me,  and  have  already  falsified  in  material  matters, 
I  should  have  been  free  to  examine  them  without  preconditions. 


Deschenes  and  the  Court  used  as  an  anchor  a  statement  ]■ 
me  which  should  have  had  no  leQ;al  effect  as  an  admission.  Sei 
Specification  of  Error  3,  at  page  26,  Opening  Brief,  20448, 

Deschenes  used  as  an  achor  Ex  2372,  Polder  513,  which  :) 
a  statement  I  furnished  the  Government  of  all  properties  I  omn 
or  managed  as  of  December  31,  1958.  Many  items  were  taken  fri 
that  statement  "ithout  corroboration  in  preparation  of  the  ne 
worth  fiQ;ures  that  the  court  accepted  ft'om  Deschenes'  testimo^ 
and  compilation.   This  was  contrary  to  law. 

ADMISSIONS 
20  Am.  Jur,  Evidence,  section  546  -  "Admissions  or  declaratlo 
to  be  competent,  must  have  been  expressed  in  definite,  certal 
and  unequivocal  language."  } 

SWigmor-,  Evidence  (3  ed. )  Section  1471  (b) 

"The  statement  must  also,  conformably  with  the  principles 
Testimonial  Narration  ::-  ::-  distinctly  import  the  fact  of  which 
it  is  offered  as  an  assertion." 

Conrad,  "Modern  Trial  Evidence,  section  458. 
Requirement  of  Certainty.   "An  admission  should 
possess  the  same  degree  of  certainty  as  would  be 

required  in  the  evidence  which  it  represents  "  -"•  . 

Denpsey  v.  Melghen  90  N.W.  2d  178, 184, Minn. 1958, 
184    "*^.,for  such  a  declaration  to  be  admissible  it  should 
relate  to  a  statement  of  the  decedent  which  is  definite,  cerl 
emd  unequivocal  and  distinctly  import  the  fact  of  which  It  1 

as  an  assertion...  ,. 

The  statement  is  not  unequivocal  and  does  not  distinct 
import  .the  fact  for  which  it  Is  asserted  and  was  therefore  p'P' 
exectt^^^  '  Furthermore  the  statements  contained  in  it  requlr  ^ 
explanation," 
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DEPRECIATION 
ELEjJR  KOLBiiRG'S  TESTIMONY 

The  new  evidence  relatlnf^  to  the  testimony  of  Elmer  Kolberg 
was  extremely  important  because  one  of  the  pe(^s  on  )«*ilch  the  whole 
Government  case  rested  was  Elmer  Kolberg 's  testimony.   Since 
depreciation  was  a  determinative  factor  '^n  any  deficiency  and 
since  only  through  Elmer  Kolberg' s  testimony  could  the  Gov  rnment 
even   contend  that  the  Court's  finding  on  depreciation  has  a  base 
in  the  testimony,  any  new  evidence  relating  to  Elmer  Kolberg 's 
qualification  to  testify  in  my  case  was  important  and  fundamental. 

Since  I  had  succeeded  in  learning  about  and  obtaining  the 
testimony  of  Elmer  Kolberg  in  the  later  case  with  its  disclosure 
of  Government  bias  I  made  that  testimony  a  part  of  my  affidavit 
and  subpoenaed  Elmer  Kolberg  to  testify  in  court  on  my  hearing 
on  the  motion  for  new  trial.   The  court  refused  to  let  me  call 
him  to  the  stand,  although  he  had  responded  to  my  subpoena  duces 
tecum.   I  shall  now  show  how  important  his  testimony  was  and  how 

the  law  affects  his  testimony,  both  in  relation  to  the  court's 

Op  br 
refusal  to  let  me  call  him  to  the  stand  as  per/20448,  pages  13-14, 

and  also  in  sup-nort  of  my  Assignments  of  Error  in  depreciation 

on  pa- 63  4-2Dof  my  brief  in  19539, 

AN  EXPERT  WITNESS,  NO  MATTER  HO-'  QUAMFIED  GENERALLY, 
DOES  NOT  ADDUCE  CREDIBLE  EVIDENCE  IP  HE  DOES  NOT  HAVE  SUFFICIENT 
FOUNDATION  IN  THE  FACTS  OP  THE  INSTANT  CASE  AND  A  JUDGMENT  BASED 
ON  SUCH  EVIDENCE  IS  REVERSIBLE. 


Lap;ge's  Estate 
Chester  County  Report^  Pennsylvania, 
Vol.  3  pa^e  28,  288  (1948) 

"Although  the  matter  was  not  referred  to  at  oral 
argument  or  by  paper-book,  a  question  was  raised  by 
exception  to  a  ruling  at  trial.   We  are  of  opinion  thatj 
there  was  no  error  in  the  exclusion  of  the  testimony 
offered  by  the  petitioners  in  support  of  their  allegatl 
of  gross  inadequacy  of  the  sale  price.   Messrs.  Barker 
and  Rowe  are  real  estate  brokers  who  were  called  as  exp 
by  the  petitioners.   They  had  no  knowledge  of  the  condi 
of  the  building  upon  the  real  estate  in  1944;  and,  at  tK 
time  of  their  inspection  and  appraisal  in  1947,  they  ma< 
no  inquiries  In  regard  to  any  repairs  or  Improvements  or 
change  of  condition  of  the  real  estate  made  between  the 
years  1944  smd  1947,  nor  were  any  such  visible  or  apparfit 
to  them.   The  petitioners  called  other  witnesses  to  pro\| 
that  repairs  and  improvements  or  other  chan-^es  had  been 
during  that  period  and  thus  to  give  to  the  expert  wltnerj 
additional  information  upon  which,  together  with  their  j 
knowledge  acquired  by  their  inspection  in  1947,  they  if 
predicate  an  opinion  of  the  value  of  the  real  estate  in  9 
The  testimony  of  these  purported  factual  witnesses  was  f 
vague,  indefinite  and  uncertain  in  regard  to  the  repalrf 
and  Improvements  made  that  we  are  constrined  to  find  the 
experts  not  qualified,  by  reason  of  their  lack  of  knnwleg 
of  the  condition  of  the  real  estate  in  1944,  and,  therelr 
incompetent  to  testify  to  the  market  value  of  the  real  €t 
in  that  year. " 

City  of  Omaha  v.  Omaha  "A'ater  Co, 

30  U.S.  180    1910  I 

The  U.S.    Supreme   Court,    distinguishing   this   case    from! 

Continental   Ins.    Co.   v.   Garrett,    60   CCA  395,    125  Fed.    589    sal 

"The  dispute  concerned  the  thing  which  had  been: 
destroyed,  the  value  of  something  which  was  not  to  be  j 
Inspected  and  valued  from  i)bservation,  because  it  was  no 
In  existence.  Evidence  was  therefore  essential  to  showt 
what  had  been  destroyed  as  well  as  its  value.  The  case 
wholly  unlike   the   one  here  presented." 


ft 


Irion  9t  al.  v.  Hyde  et  al« 
105  Pac.  2d  666,  669,  670,  671 
672,  674,  1940,  Mont. 
Plaintiffs  sued  defendant  to  enjoin  them  from  maintaining 
dams  alleged  to  interfere  with  plaintiffs*  prior  water  rights. 
The  trial  court  made  findings  in  behalf  of  defendant  and  plaintiffs 
ap-oealed*   Reversed. 

P.  669       "No  competent  evidence  aT)T)ears  in  the  record  as 
to  the  capacity  of  these  holes,  absolutely  the  only 
testimony  offered  bein-^  that  of  an  electrical  engineer 
who  stated  that  he  had  taken  up  hydro-electric  engineering 
and  had  had  some  experience  in  surveying  land,  measuring 
reservoirs  and  computing  the  volume  and  flow  of  water... 

Obviously  no  one  could  merely  look  at  119  holes  in  the 
ground  and  Dick  out  four...  and  credibly  testify  that 
their  average  capacity  was  even  approximately  that  of  the 
119 ...Such  testimony  obviously  constituted  no  evidence 
whatever  of  the  contents  of  the  pot  holes. 

P. 670   IN  OTHER  WORDS,  THERE  WAS  NO  EVIDENCE  WHATEVER  GIVEN  ON 
THE  POINT  EXCEPT  OPINION  TESTIMONY  BASED  UPON  UTTERLY 
INADEQUATE  PREMISES. 


P. 671 


(13)   An  expert  witness  can  given  an  opinion  based  upon 
facts  previously  testified  to  by  him  (State  v.  Megorden, 
49  Or.  259,  88  P. 306,  14  Ann.  Cas.  130),  but  cannot  be 
permitted  to  e;lve  an  opinion  or  conclusion  on  facts  known  to 
him  and  not  communicated  to  court  or  jury;  he  must,  so 
far  as  r)ossible,  first  detail  the  facts.   State  v.  Simonis, 
39  Or.  Ill,  65  P.  595;  State  v.  McLennan,  82  Or.  621,  162 
P.  828;  State  v.  Willson,  116  Or.  615,  241  P.  843; 
Northwest  States  Utilities  Co.  Broullett©,  51  Wyo.  132, 
65  P.  2d  223,  69  P.  2d  623. 

In  such-cases  not  only  the  facts,  but  the  ccncluslons  to 
which  they  lead,  may  be  testified  to  by  qualified  experts... 
the  expert  states  the  facts  and  gives  his  conclusion  in 
the  form  of  an  opinion  which  may  be  accepted  or  rejected  by 
the  jury. 


Geors;la  Power  Company  v»  J.C.  Llvinp:3ton 

103  Ga.  App.  512,  119  S.E.  2d  802,  803  (1961) 

The  Inadequacy  of  the  testimony  of  Elmer  Kolberg  to  sen 

me  to  jail  is  succinctly  stated  by  the  Geor£?ia  Supreme  Court 

in  one  clear  and  logical  sentence: 

P.   803  Syllabus  by  the  Court: 

"A  witness  is  not  competent  to  give  his  opinion  of 
the  value  of  a  house  in  which  he  had  never  been# 

Perhaps  Judge  Carter  should  have  taken  a  leaf  from 

John  P.  Kennedy  and  the  Bay  of  Pigs  disaster  when,  as  reports' 

by  Theodore  C.  Sorensen,  in  the  August  10th,  1965  issue  of 

Look  magazine  on  pa^^e  50,  where  he  quoted  our  late  president 

as  saying: 

"How  could  I  have  been  so  far  off  base?  All  my  lifel 
I  *ve  known  better  than  to  depend  on  the  experts.  How: 
could  I  have   been   so   stupid,    to  let  them  go   ahead?" 


» 


Afrrlcultural  Ins.  Co,  v.  Blitz 
64  P  2d  1042,1046  Nev.  1937 

In  this  case  It  was  held  that,  since  the  structure  had 
been  substantially  destroyed,  the  arbitrators  could  not  r'-^ach 
a  sustainable  award  under  a  fire  Insurance  policy  unless  there 
was  evidence  adduced  of  the  condition  of  the  structure  before 

the  fire. 

"The  dispute  concerned  the  thing  which  had  been  destroyed, 
the  value  of  something  which  was  not  to  be  Inspected  and 
valued  from  observation  because  It  was  not  In  existence. 
Evidence  was  therefore  essential  to  show  what  had  been 
destroyed  as  well  as  Its  value," 

The  same  rule  would,  of  course,  apply  to  the  testimony  of 

Elmer  Kolberg  of  the  value  and  economic  life  of  all  buildings 

which  he  could  not  Inspect  because  they  were  no  longer  in  existence 


Continental  Ins*  Co,  v.  Garrett* 
125  Fed.  589  CCA  6th,  1903  (Tenn, ) 

Fire  Insurance  damage  award  by  appraisers  for  $3,409.7. 

Assured  filed  bill  in  equity  claiming  #5,000,  amount  of  poliy, 

District  Court  held  award  void  and  entered  decree  awarding  |p,( 

Circuit  court  affirmed.  •, 

P. 590        "and  in  case   of   depreciation  of  the  property  from  us, 
age,    condition,    location  or  otherwise,    a  proper   red|ct 
shall  be  made   therefor^" 

Two  of  three    appraisers  renorted: 

"We  have    carefully   examined   the  premises   and  remain 
of  the  property  • .  • .  and  have  determined  the   sound  ^] 
to  be   #3,409.72. 


P. 592 


P.  593 


"In  the  present  case  the  arbitrators  were  to  ascertai 
and  appraise  the  sound  value  of  a  brick  dwelling  vAiiili 
had  been  so  completely  destroyed  by  fire  as  that  subl 
stantially  nothing  remained  of  the  woodwork,  inside  r 
out.   The  vails  themselves  were  in  part  fallen.   Thu 
a  mere  examination  of  the  premises  could  not,  on  the 
evidence  in  this  record,  have  informed  them  as  to  th 
character  of  the  finishing  of  the  interior  work,  and 
its  condition  before  the  fire.   The  aporalsers  were  l- 
perienced  contracting  builders,  but,  without  some  evdei 
how  was  it  possible  for  them  to  know  the  sound  value  or 
the  loss  and  damage.  L 

Under  such  circumstances,  appraisers  should  give  notce 
to  both  parties  of  the  time  and  place  of  hearing,  an 
require  evidence  in  respect  of  facts  which  they  couL 
not  otherwise  know.  ■ 


In  favor  of  an  apparently  just  award,  many  presumptiM 
may  be  indulged  but  .••if  they  undertook  to  appraisebh« 


loss  and  damage  resulting  to  the  assured  without 
other  information  as  to  character  of  the  interior 
work  than  that  to  be  derived  from  such  a  ruin  as  this 
was,  they  were  equally  necilectful  of  their  duty,  and 
exhibited  an  indifference  to  justice  most  culpable." 


The  colloquy  on  the  offer  of  Kolberg  's  testimony 

aDDears  on  pa^^e  78  of  Volume  60  of  the  proceedinG;s  of 

August  13,  1965.   I  said: 

MR.  LENSKE:  ...I  want  to  get  his  confirmation  that 
he  gave  that  testimony.  I  want  to  further  show  that 
the  bulk  of  his  income,  with  slight  and  rare  exceptions 
is  from  testlfring  for  Governmental  bodies;  by  testi- 
fying and  appraising  values  at  less  than  what  the 
property  owners  in  numerous  condemnation  cases,  or 
their  respective  witnesses  testifies  as  to  wihat  the 
values  are. 

THE  COURT:  Is  there  any  objection  to  taking  his 
testimony? 

MR.  ALEXANDER:  Yes,  I  do.  Your  Honor.  That's  hardly 
new  testimony  and  new  evidence. 

T^IE  COURT:  Objection  sustained.   You  c  an  go,  Mr. 
Kolberg. 

On  the  following  'tlipeer^ages  annear  the  r^roceedings 
relating  to  the  Brady  testimony  and  the  court's  -oerem-ntory 
admission  of  the  deposition  and  my  exception  to  it.  These 
two  pages  are  pages  80  and  81  of  Vol.  60,  8/13/65  and  on 
T)ages  82  through  97  set  forth  the  offer  of  Droof  and  the 
objections  and  the  rulings  of  the  court  and  I  make  them  a 
TDart  of  this  brief  by  reference.   The  court  said  on  page  88: 
THE  COURT:   I  sustain  the  objection  

On  page  09  the  court  said: 

T^  COURT:  We  will  attach  the  Nyman's  deposition  and  file  it  as 
part  of  these  proceedings.  Was  there  a  aeposltlon  taken  of  yr, 
Deschenes  also?  ^'R.  ALEXANDER:  Yes,  Your  Honor.  I  will  be  happy 
to  have  that  attached  also.   THE  COURT:  You  may  attach  it  also. 


■I 


Continental  Ins.  Co«  v.  Garrett« 
125  Fed.  589  CCA  6th,  1903  (Tenn.) 

Fire  Insurance  damaf^e  award  by  appraisers  for  $3,409.7J, 

Assiired  filed  bill  in  equity  claiming  $5,000,  amount  of  polid-. 

District  Court  held  award  void  and  entered  decree  awarding  |!  0 

Circuit  court  affirmed, 

P. 590   "and  in  case  of  depreciation  of  the  property  from  use 
age,  condition,  location  or  otherwise,  a  proper  redut 
shall  be  made  therefor*" 

Two  of  three  appraisers  reT)orted: 

"We  have  carefully  examined  the  premises  and  remalni 
of  the  property  ..♦.and  have  determined  the  sound  v I 
to  be  $3,409.72. 


P.592 


P.    593 


"In  the   present  case  the   arbitrators  were   to   ascertain 
and   appraise   the   sound  value  of  a   brick  dwelling  liiic 
had  been   so  completely  destroyed  by  fire    as  that   sub- 
stantially nothing  remained  of  the  woodwork,    inside  c 
out.      The    -alls    themselves  were   in   part  fallen.     Thus 
a  mere   examination  of  the   premises   could  not,    on  the 
evidence    in  this  record,    have    informed  them  as   to  the 
character   of  the   finishing   of   the  interior  work,    and 
its   condition  before  the   fire.      The    appraisers   were  e- 
perienced  contracting  builders,    but,   without   some  evler 
how  was   it  possible   for   them  to  know  the   sound  value  p 
the   loss   and  damage. 

Under   such  circiomstances,    appraisers   should  give  notls 
to  both  parties   of  the  time   and  place  of  hearing,    and 
require   evidence    in  respect    of  facts  which   they  could 
not   otherwise   know. 

In  favor  of  an  apparently   just   award,   many  presuraptloi 
may  be   indulged  but   ...if  they  undertook  to  appraise  » 


loss  and  damage  resulting  to  the  assured  without 
other  information  as  to  character  of  the  interior 
work  than  that  to  be  derived  from  such  a  ruin  as  this 
was,  they  were  equally  necrlectful  of  their  duty,  and 
exhibited  an  indifference  to  justice  most  culpable." 


The  colloquy  on  the  offer  of  Kolberg  's  testimony 

aooears  on  paQ;e  78  of  Volume  60  of  the  proceedings  of 

August  13,  1965.   I  said: 

MR.  LENSKE:  ...I  wsmt  to  get  his  confirmation  that 
he  gave  that  testimony.  I  weuit  to  further  show  that 
the  bulk  of  his  income,  with  slight  and  rare  exceptions 
is  from  testifjing  for  Governmental  bodies;  by  testi- 
fying and  appraising  values  at  less  than  what  the 
property  owners  in  numerous  condemnation  cases,  or 
their  respective  witnesses  testifies  as  to  iNhat  the 
values  are. 

TTIS  COURT:  Is  there  any  objection  to  taking  his 
testimony? 

MR.  ALEX/^NDSR:  Yes,  I  do.  Your  Honor.  That's  hardly 
new  testimony  and  new  evidence. 

T^E  COURT:  Objection  sustained.   You  c an  go,  Mr. 
Kolberg. 

On  the  following  th09eT)ages  annear  the  nroceedings 
relating  to  the  Brady  testimony  and  the  court's  oeremr>tory 
admission  of  the  deposition  and  my  exception  to  it.  These 
two  pages  are  pages  BO  and  81  of  Vol.  60,  8/13/65  and  on 
r^ages  82  through  97  set  forth  the  offer  of  oroof  and  the 
objections  and  the  rulings  of  the  court  and  I  make  them  a 
part  of  this  brief  by  reference.   The  court  said  on  page  88: 
THE  COURT:   I  sustain  the  objection  

On  page  89  the  court  said: 

T^  COURT:  We  will  attach  the  Nyman's  deposition  and  file  it  as 
part  of  these  proceedings.  Was  there  a  deposition  taken  of  vr. 
Deschenes  also?  m.   ALEXANDER:  Yes,  Your  Honor.  I  will  be  happy 
to  have  that  attached  also.   THE  COURT:  You  may  attach  it  also. 


Co^Timencln-i;   pa^e    RO   of   R/13/65,    2044R: 

MR.    LENSKE:      Yes,    that  has  been  his  method  of  making 
a  livelihood  for   the   past   twenty  --   ten  years.      I   want   to    show 
to  what   extent  he  makes  his   livelihood   that  way,    and  to   v;hat 
the   Internal  Revenue   Service   knew  that    and  participated  with  ; 
that    it  has   been  his  practice   to  bring   stolen   documents   to   th 
Internal  Revenue   Service,    as  part   of  his   service   in  that   conn< 
In  that   connection,    he  brought   to  them   somewhere    around   250  d^ 
which  he    stole    from  my   files,    which  Mr.    Deschenes,    his  superldfi 
knew  were   stolen   from  my  files. 

I  want   to   show  that  he    is   one  of  the    sources    —   this   is 
one   of   the    sources    the   Internal  Revenue   Service  had   in  obtainig 
pertinent   information  relating  to  ray  transactions. 

THE  COURT:      Any    objection  to  taking  that   testimony? 

MR.    ALEXANDER:      Yes,    Your   Honor.      This   is   an   allegation? 
the  witness   in  his   own  deposition  that  he  submitted.      These 
statements   are    denied.      Whether  or  not  he   is   actually  an   infomi] 
of  the  Internal  Revenue   Service   is  really   irrelevant   and  iramatei'l 
to    this   case.      The  only  issue   is  whether   or  not   the  Revenue  Serl 
suggested  the   taking  of  these   documents;    that  they   told  him  to  a 
them.      There    are  deDOsitions,    which   I   submit   should  be  made  pliri 
of  this  record.      The  record   shows,    in  effect,    that   he  wasn't  ani 
agent    of  the  Revenue   Service;   that  he  never  talked  to  anybody;    i 
he  took  the  document scompletely  on  his   own;      that  he  never   dis- 
cussed this   case  with  the   Internal   Revenue   Service   or  the  Unlte( 
States  Government  until   after  November    10,    1960.      That  was  aftei 


th 
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the  documents  were  taken. 

There  has  been  a  failure  by  counsel  to  make  any  showing 
that  Mr.  Brady  was  told  

THE  COURT:   OJbection  sustained.   The  deposition  will  be 
made  a  part  of  the  trial  for  the  purpose  of  this  motion  for  a  new 
trial.   What  do  you  want  to  prove  

MR.  LENSKE:   May  I  take  exception  on  that.  Your  Honor,  on 
the  ba^is  that  not  all  the  factual  situations  have  been  disclosed 
hr   Mr.  Brady  in  his  deposition  that  I  took  of  him.   I  have 
additional  facts  that  I  believe,  in  sitting  before  a  judf^e ,  will 
be  more  apt  to  be  less  evasive,  about  which  I  will  disclose, 
which  have  a  direct  bearing  on  the  verity  of  the  Government 
aG;ent  and  the  admissibility  of  any  and  all  of  the  documents 
that  were  stoeln  by  the  Government  from  me. 

THE  COURT:   You  knew  all  about  this  when  you  prepared 
your  affidavits.   I  take  it,  everything  you  talk  about  is  set 
forth  in  your  affidavits. 

MR.  LENSKE:   No,  Your  Honor,  everything  I  have  talked 
about  is  not  in  my  affidavits,  because  there  are  additional  facts 
which  I  didn't  put  in  my  affidavits,  which  I  am  satisfied  I  can 
secure  from  him  alive. 

The  practice  in  this  District  and  in  the  iVashington 
District  is  to  permit  live  testimony  on  motions  for  new  trials, 
as  well  as  evidence  by  affidavits.  \ 

THE  COURT:   Objection  sustained.  What  do  you  want  to  prove  b; 

\' 
Mr .  Nyman? 


II 


MR.    LSNSKE:      I   didn't  hear   you,    Your  Honor* 

THE   COURT:      What  do  you    -vant   to  prove  by  Mr.Nyman?      Dc  i  ^ 
you  have    an  affidavit  with  respect   to  Mr.   Nyman? 

MR,    L3NSKfi:      Yes,    I  have,    Your  Honor.      I  have   made   an 
affidavit  with  relation   to  Mr.    Nyman  and  Mr.    Deschenes.   They 
are   both  here    in  the  Courtoom.      I   would  ask   the  Court  not   to 
require  me  to    disclose  my  examination  of  them  in  advance,   ben 
I  believe  what   information   I   should  obtain  from  them  will  be 
more   cogent   if   it   is  gotten   fresh  without  giving  them  warningi 
as   to   the  way  I    intend  to    ask    them. 

THE  COURT:      Do  you  v/ant   to  make  a   showing  as  to  what  71 
would   elicit    from   them? 

MR.    LENSKE,       If  I   do   that,    I   will  disclose    to   them   the 
natur^    of   my  examination  of  them.      It    will  lessen  the   effectti^ 
ness    of  the   testimony  that   I   hope   to  be    able   to  elicit    from  ti< 

THE   COURT:      I  am  not   going  to   take  any    testimony  unlea 
you  make  proof  on  the   record. 

MR.    LENSKE:      I   want   to  object   to    that  requirement;   but  ! 
Ihive  no  choice  but  to   comply  with  it.      I   believe    in  propr  diii 
tn   the   status  .   of  my  case  that   the  Court    should  properly  let 
proceed  with  my'testimony  in  my   own  way,    rather  than  restrict 
me    in   a  position  v/here   I   cannot   examine    them  without  disclosi 
them  what  I  want  to   examine   them  about. 

The   balance,    from  pages    83   to   R9    of  8/13/65,    20448,    is 
made   a  part   of   this  brief  by  reference. 


I  DID  NOT  WAIVE  THE  WRONGFUL  INTRODUCTICN  OP  THE 
DEPOSITIONS,   They  were  not  submitted  to  me. 

The  Government  says  on  pa^e  10  in  paras^rsp  h  II  that 
the  trial  judf^e  did  not  err  in  denyinj^  oral  testimony  on  the 
taking  of  my  documents  by  "an  employee  of  the  defendant," 
This  again  is  asserted  as  a  final  fact.   I  believe  that  when 
the  cross-examination  is  completed,  as  I  trust  this  court 
will  permit  me,  the  final  fact  will  be  that  the  documents 
were  stolen  from  me  by  employees  of  the  Government  and  that 
Brady  was  one  of  them. 

At  the  top  of  page  11  in  paragraph  A  the  prosecution 
says  I  have  no  standing  to  complain  of  undesignated  portions 
of  depositions  admitted  in  their  entirety  as  exhibits  below, 
that  I  didn't  object  or  designate  portions  of  the  depositions 
that  were  ob jectinnable. 

The  prosecution  in  a  high  handed  manner,  with  the  coopera- 
tion of  the  court,  put  into  the  record  the  depositions  of  Nyman, 
Deschenes  and  Brady:   not  a  portion  of  them  but  the  whole  depositior 
The  record  shows  that  they  were  not  submitted  to  me  for  inspection, 
they  were  not  identified,  they  were  put  in  as  exhibits  as  though  I 
were  not  present,  as  though  the  case  were  a  tea  party  between  the 
prosecution  and  the  trial  judge,  as  though  I  had  accepted  the  judge » 
invitation  to  walk  out  before  the  commencement  of  the  argument 


60 
on   the  motion   for  a  new  trial,    as   though  I  were  not   a 
participant   in  the  hearin;3;  but  the  predestined  victim  to  be 
ignored  except   for  the   punishment. 

In  the   face   of  that   kind  of    proceeding  the  prosecution] 
whose   obligation  it   is   to   see  that   I  get   a  fair  hearing,    even 
when  the    Judge   is   indisposed  to  give  me    one,    says   that   I  wal^j 
(Ans  br   16,17)    any  error   in   failing   to  preserve   it  for  review 
Were   this   an  isolated  instance   it  could  be  minimized.      It 
was  not    isolated.      The   prosecution  throughout  acted  in  a 
manner  to  deprive  me   of  due  process.      It  refused  to  let  me   si 
statements    it   had   from  prospective  witnesses  whom   it    did  notB 
call   to  the    stand.      Perhaps   I  would  have   called  them  as  witne; 
if  I  had   seen  the    statements.      It  presented  an   in  camera  briel 
to  the   first   trial   judge    and  never   did  reveal    its  contents   to 
me.         In  one    instance  in  open   court  Alexander   said  that  he  wouli 
rather  give  his   reason   for  making  his   statement  out   of  my  prej 
A  readinn:    of  the   record  will  disclose  throughout  the   trial  a 
continuous   flow   of   action,    commencing  with  the   subpoenaing  wit' 
nesses   and  conducting   rump  grand   jury  sessions,   non-reporting ; 
of   the   testimony  of  Nyman  and  Deschenes   before   the   Grand  Jury,' 
sponsoring   false   testimony,   use   of   stolen   documents   from  me, 
and  numerous    other   types   of   action  calculated  to   convict,    not 
to   do   justice.      The   culmination,    to   date,    is   the  hgh  handed 
prosecution-to-jud?;^e    lumping  of  a  number  of  book  thickness 
depositions  without   exhibiting   them  to  the   man  whom  they  want 
to  put   into    jail  on   account  of  what's   in  them,    and  then  tellll 


the  victim  he  deserves  their  unlawful  effect  because  he  didn't 
examine  them  and  pick  out  the  unlawful  portions. 

Boiled  down  to  simple  terms,  the  prosecution  and  the 
trial  jud^^e  tied  my  hands  quickly  and  ran  and  now  say  that  if 
I  didn't  like  it,  I  should  have  struck  back  then  and  there. 
The  very  last  thinf^  that  occurred  at  the  hearino;  is  an 
illustration.  See  Vol.  60  8/13/65,  pac?;e  159: 

MR.  ALEXANDER:   Your  Honor,  may  I  ask  one  thing;  there 
is  one  document  that  remains,  that  should  be  part  of  the  record. 
I  would  like  the  agreements  admitted  so  we  will  have  all  the 
matters  in  evidence. 

THE  COURT:   It  may  be  admitted. 

MR.  ALEXANDER:  Thank  you. 

This  demonstrates  not  merely  discourtesy,  but  prejudice 
and  disregard  of  my  primary,  simple  and  fundamental  rights 
at  a  trial  or  hearing  in  a  court  of  law. 

Neither  the  prosecutor  nor  the  Court  was  the  least 
bit  interested  in  showing  them  to  me  and  give  me  an  om^ortunity 
to  object  to  them  if  I  saw  fit  to  do  so.   '-^'he  deriositions,  as 
has  been  shown,  were  already  in  that  category. 

That  agreement,  I  presume,  is  the  one  that  Deschenes  had 
in  his  -Dossession  when  he  swore  in  the  affidavit  filed  about 
September  14,  1962  in  which  he  said,  CR  44,  19539,  "I  have  no 
documents  in  my  possession  belonging  to  Mr.  Lenske."  Nyman  madd 
an  identical  affidavit,  CR  46,  19539.  The  microfilm  of  about 
250  pages  of  other  documents  of  mine  are  in  the  same  category. 
Yet,  I  was  deprived  of  the  right  of  cross  examining  these  witnesses 


Re     Ans  br  13  ARGUMENT 
EXTRAORDINARY  PRIVILEGES 

The  court   granted  me  no  extraordinary  privileges   and  I 
asked  for  none.      The  court   did  adjourn  the  case  for  eleven   da 
(7/29/63   1958-1607)    and  trial  was   resumed  8/15/63   and  8/16/63 
on  adjustments   that  ray  accountant  had   ascertained  during 
the    interim   from  my  files   and  from  exhibits   that  were   introduc 
He   followed  the  court's   direction  that   photocopies  of  exhibit; 
and  the    substance  of  proposed  adjustments  be   furnished   to  the 
prosecution  in  advance.      The  reasons  for  this  were   twofold. 
My  accountant  had  gotten  into  the   case   after  the  trial  was 
substantially  completed  by  the   Government.      He    saw  numerous 
probabilities   of   errors   and   omis^ons  by  the   Government.      He 
was  right.      He    found   a  niimber   of  errors    and   -^missions   and 
furnished  the   prosecution  with  the   necessary  photocopies   of  ti 
exhibits   and  the   substance   of  the  proposed  adjustments.      Many 
these   were   conceded  by  the  prosecution.      Most   of   them  were 
adopted  by  the  trial  court. 

THIS  WAS   NO   PRIVILEGE   TO  THE  DEPENDANT.      It  was   a 
recop;nition   of  the   faulty,   maybe    false   job  that  was   done  by 
the   Government   in  preparing  its  net   worth.      (The  Government 
had  not  furnished  me  with  any  Bill  of   Particulars  in   advance 
or   any  exhibits   to  peruse   before    trial  and   the   trial   court  haol 
denied  my  motion  for    a  Bill  of  Particulars.)     Because   of  the 


late  entry  of  my  accountant  into  the  case  the  adjournment 
was  allowed  by  the  Court.   The  prosecution  should  apologize  for 
the  wronc;  job  it  had  done  rather  than  prate  about  extraordinary 
privileges  given  to  me  to  correct  some  of  its  major  errors. 

I  mif^ht  point  out  here  that  one  of  the  proposed  adjustments 
that  was  n-^t  allowed  was  the  Bertrand  item  of  $3911,12  and  that 
it  was  in  this  Deriod  that  the  $3911«12^was  found  and  produced 
by  Eleanor  Bertrand  and  that  it  was  after  she  found  that  check 
and  the  photostatic  copy  was  served  on  the  prosecution  that  Deschen- 
phoned  Mr^.  Bertrand  Ions;  distance  to  express  his  displeasure. 

The  burd-^n  to  follow  up  leads,  the  burden  of  proof  beyond 
a  reasonable  doubt  was  on  the  Oovermnent,  not  on  me,  and  my 
accountant  simply  made  up  for  the  failure  of  the  Government  to 
do  either  an  honest  or  a  competent  Job.   As  he  later  stated, 
it  was  evident  to  him  that  durini^  that  period  he  did  not  cover 
all  the  ground  and  there  remained  other  adjustments  that  could 
likewise  be  ascertained. 


MY  CASE  DIFFERS   FROM  ADJUDICATED   CASES   IN  WHICH 
MOTIONS   FOR    NEW  TRIAL  WAS   DENIED  ON  GROUNDS   OF  NEWLY 
DISCOVERED  EVIDENCE. 

In  a  number   of   such   cases   affidavits  were   obtained  fr 
G-overnment  witnesses  who  had  been   accoimollces  or  co-defendan 
and   affidavits  were   impeached  by  counter-af  f  idscr  its   or   other 
affidavits   or   by  oral   repudiation  of  the   affidavits  by  the 
affiants   themselves. 

Not  one  of  the  affidavits  of  my  affiants  was  contested 
by  the  Government,  not  one  counter  affidavit  was  filed  (exceii 
Deschenes,  and  I  shall  treat  that  later)  not  one  recantationi 
occurred.  My  motion  was  supported  by  material  and  authentic: 
exhibits  (See  Bertrand  and  Tarlow).  Moreover,  a  substantial]] 
basis  for  my  motion  restson  the  testimony  of  adverse  witness* 
taken  under  oath,  in  subsequent  litigation,  in  most  of  which: 
was  an  adverse  pscrty.  See  Tarlow,  Deschenes,  Nyman  and  RoyaJ 
testimony.  Kolberg's  testimony  was  In  subsequent  litigation 
where   he   again   testified  for  the  Government* 

In  most    of  the  denied  motions  the  witnesses  who   subset^ 
reversed  their  testimony  were  persons  of    doubtful  character  1 
begin  with.      Ih  my  case  the    subsequent    affidavits    and  testimfll 
were   e;lven  by  responsible   people   and   in  many  instances   the 
incorrectness   of  the  original   testimony  was  directly  attrlbul 
to  the  prosecution. 


In  most  of  the  denied  motions  the  trial  court  heard 
whatever  testimony  the  moving  party  and  the    Government   offered  and 
made   flndlnQ;s    offact,    which  necessitated  careful   scrutiny  of 
the   Issues.      In  mine   the  court  made   short   shrift   and  neither 
verbally   or   In  writing   analyzed  the  newly  discovered  evidence. 
In  the    few  instances   that    the   court  referred   to  previous   testimony 
in  the  record,    it  made   Incorrect   and  unsuppor table    assumptions. 

In  most   of   such  denied  motions  the  newly  discovered 
testimony  was  not   subject   to  physical   or   other  kinds  of   definite 
ascertainment.      In  my   case   they  were,    such   as  the  Rebecca  Tarlow 
•I5000,    check,    the  Eleanor  Bertrand  check    stub  and  her  original 
statement    and  my  duplicate    statement    (both  typing  and  handwriting 
of  1957  vintage). 

In   all  of  the    denied  motions   that  were   sustained  the 
appellate  court   could   see   from  the   record  that    the   court  had 
valid  basis   in  the  record  for  its   assumptions  upon  which  it  based 
its   conclusions.      In  ray  case  three  major  assumptions   expressed  by 
the  court   at   the  hearing   on  August   13,  1965,   were   wrong  assumpsions 
from  the  record.      They   are : 

1.  That  the   Nevens  gift    certificates   would  have  given  me    substan- 
tially all   of  her  property,    whereas   it  was  less   than  half. 

2.  That    the   #500   check   of  March  1963  was  the    only  one   I  gave 
Mary  Neven-^,   whereas   I   gave  her  numerous  checks  previously. 

3.  That   I  was   equivocal   in  my  answers   as   to   ownership  of  property 
in  issue,    vh  en  the   opposite  was   true. 

These   are  major  errors   of   fact  in  the  record  and  olayed  a 
major  roll   in   the   court's  mind. 


The  Inarr^licability  of  many  of  the  citations  of  the 
Government  to  my  case  is  illustrated  by  its  citation  of  Maid 
V.  U.S.,  325  P.  2d  295,  297,  CA  9,  1963,  in  answer  to  the  El 
Bertrond   testimony   and  the   !ii)3911,12   check.    (Ans.br,    24) 

The   court   in  that   case    says   on  pai^e   297   of  the   opinioi 
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"Apoellant  presented  his  affidavit  of  Ramos  in  support Ji 
of  his  action  recanting  much  of  what  Ramos  had  testified  " 
to  at  the  trial.  However,  at  the  hearing  Ramos  repudiatec 
the  affidavit  and  testified  that  the  affidarit,  in  so  farij 
it  was  contrary  to  his  testimony  at  the  trial,  was  a  fabriiji 
tion  and  not  true.  The  district  court  believed  this  testJ: 
of  Ramos   in  this   last   hearing." 

The    witness,    Ramos,    at   the  hearing,    repudiated  his   afli 

and  reaffirmed  his    original  testimony.      The  court   accented  tl- 

orip-inal   testimony   as   reaffirmed   in   open   court    as   against  the 

intermittent    affidavit. 

In  my  case,  Eleanor  Bertrand  repudiated  the  Government: 
preoared  and  induced  affidavit  and  reaffirmed  her  testimony, 
given  in  open  court,  as  to  the  consideration  for  the  4^2500  mc: 
and  as  to  the  consideration  for  the  |3911,12  check.  Hence  tb' 
is  no  evidence  to  sustain  the  Government's  denial  of  the  rediJ 
in  my  net  worth. 

The  Maldonado  case  is  illustrative  of  the  iDroper  practl 
this  circuit  of  permitting  live  testimony  on  motions  for  a  ne 
Without  such  live  testimony  and  without  cross  examination  oni 
Ramos'  affidavit,  the  trial  court  may  not  have  had  the  basis  i 
concluding  that  the  affidavit  was  not  correct  and  that  the  te 
given   in  court   originally  was   corr'^ct. 


THE  PROSECUTION  VIOLATED  DUE  PROCESS  IN 
ATTEMPTING  TO  USE  AGAINST  ME  STAT-JMENTS  IN  THE 
RECORD  vVHILS  CONCEALING  PROM  ME  AN  IN  CAMERA  BRIEF 
THAT  WAS  SUBMITTED  DURING  THE  TRIAL  EVEN  THOUGH  IT 
WAS  NOT  SHOWN  TO  JUDGE  CARTER. 

Due  Process  is  violated  when  the  prosecution  has  submitted 
to  the  court  a  memorandum  in  camera  and  has  refused  to  serve 
a  cony  of  it  on  the  defendant.   This  amounts  to  a  secret  communica- 
tion to  the  court.   That  it  was  not  used  by  Jud^e  Carter  is  no 
answer.   It  may  have  contained  Information  which  I  might  have 
used  before  Judfze  Ross  to  effect  a  dismissal  before  his  death. 
It  may,  and  I  am  confident,  does  contain  material  which  would 
be  useable  in  my  brief  against  the  prosecution,  such  as  to  show 
a  shift  of  nositions  from  one  interpretation  to  another  of  such 
items  as  depreciation  and  the  different  use  of  contract  profits 
or  interest,  and  other  items.   I  believe  that  I  can  show  from 
that  in  camerabrief  and  shift  in  positions  that  I  could  not 
possibly  be  held  guilty  of  using  the  same  interpretation  in  my 
returns;  or,  that  If  the  Government's  first  interpretation  is 
taken,  then  my  deficiencies  would  be  eliminated. 

So  long  as  there  remains  a  legal  document,  a  memorandum, 
a  brief  undisclosed  to  the  defendant  that  was  disclosed  to  the  Judge, 
the  trial  could  not  have  been  within  the  due  process^requlrements. 


,tl 


It   is  no  answer  that  the   Judf^e  was  willing   to   accept 
in  camera  brief.      The  proffer  was  wrong,    the   acceptance  was 
wrong,    two  wronc;s   do  not  make    a  one-half  right.      It  was  abuse 
of  process  to  proffer   a  secret  document   to  the   Jud'^e,   and 
until  I   am  allowed  to    see  that    secret  document   ,    the   case 
against  me   should  either  be   dlsmissedor  abate. 

Everything   I   said  is   in  the  record,   either  on  file   ai^» 
in  the  reporter's   transcript.      Not   so  as  to  the   prosecution. 
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There    is  a  substantial  body  of  what   they  said  which  la  not  in 
the  record  and  which  I   cannot  use   against  them,  m 

The  prosecution  has   attempted  to  use  against  me    statema 
in  my  brief  and  stateraentsi  made   orally   to  the  court   and  eveni 
conce'ssions  made  by  my   accountant   or  my  co-counsel  before  the 
Court.     All  of  my  statements,    written  and   oral,    are   a  part 
of  the  viewable   and  reviewable  record,  f 

Not    so   the  prosecution.      One  of  its  major   statements 
to  the  court   is  not  reviewable   by  the   appellate  court  becaua 
it   is  keeping   that   statement   secret   and  I   am  unable   to  asser 
the   admissions  or  concessions  that   the  prosecution  made  to  th* 
court   and  which  should  be  at  least  as   binding  on  it  as  it  conr 
that   I   am  bound  by  the    statements   or   cancessicns  I  have  made*. 

This  procedure  by  the  prosecution  is  an  abuse  of  procet 

and  is   a  violation  of  due  process   and  has   inherent  prejudice  : 

As   the  U.S,   Supreme  Court   said  in;  ! 

Turner  v.    Louisiana,    379  U,S.   466,    470, 

473,    Jan.    18,    1965:  j 


"The  Louisiana  Supreme  Court  said,  470: 

'•••unless  there  is  a  showing  of  prejudice, 
a  conviction  will  not  be  set  aside.. •This 
court  is  inclined  to  look  upon  the  practice 
with  disapproval,  however,  because  in  such  cases 
there  may  be  prejudice  of  a  kind  exceedingly 
difficult  to  establish'. 

To  this  Justice  Stewart,  at  pao;e  473,  said: 

"•••it  would  be  blinking  at  reality  not  to  recognize  the 
extreme  prejudice  inherent, ••" 


DUE  PROCESS  -  IN  CAMERA  BRIEF 
4/22/64   Vol.  59,  Page  2809 
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MR.    LENSKE:      I  want   to  point   out   for  the  record  some 
additional  errors.      I  want   to  point   out   the  unfair  procedure 
which  perniBated  this    case   by   the  prosectulon,    and  on  that   sco:i 
I  would  at  this   time   call  upon  Mr.    Alexander  to  provide   the 
Court    and  mark   and  exhibit   the   in   camera  brief  that    Counsel 
had  provided  originally  for   Judge   Ross... It  affects   seme    of  tK 
theories   in  the    casf,    and  I  will   show  Your  Honor  how.... 
2810 

THE  COURT:      Was   there   an   in   camera  brief  handed  to  Judg 
Ross  which  was  not   served  upon  the   defendant? 

MR.  ALEXANDER:  Your  Honor,  this  came  up  before  Judge  R;| 
in  the  presence  of  the  defendant.  The  Government  asked  that  i1 
be  permitlBd  to  serve  a  trial  brief  on  the  Court  and  that  the 
defendant  be  given  the  same  privilege.  Theaefendant  said  he  w4 
to  exchange  brief,  and  the  Government  said  they  would  not  excha 
briefs  but  they  would  submit  one  and  that  the  defense  could  sub 
one.  Judge  Ross  said  fin,e  he  would  take  trial  briefs  from  bott 
parties.      We   submitted  trial  briefs.,.. 

THE  COQRT:  Your  offer  is  overruled.  I  don't  want  totea: 
any  more  about  it.  However,  don't  ever  in  my  court  serve  me  witl 
a  trial  brief  without   serving   the d efendant.«««» 


The  prosecution  refers  to  its  brief  in  19539  in  which 
it  Stat '^3  on  page  19  that  "The  defense  admitted  that  the 
defendant  had  made  the  advances  to  Mrs.  Bertrand  reflected  as 
an  accounts  receivable  on  the  Government  net  worth  (R.611)..." 

The  prosecution  uses  my  brief  as  an  admisd  on  which  it 
contends  should  and  does  stand  in  ' ieu  of  evidence. 

If  that  is  correct  this  means  that  everything  I  did, 
everythinfT  I  said  in  court,  everything  I  filed  or  Dresented  to 
the  court  was  open  to  the  prosecution  to  be  used  against  me. 

This  was  not  true  of  the  prosecution.   It  filed  with 
the  court  an  in  camera  brief  and  that  has  never  Dean  revealed  to 
me.   I  have  been  unable  to  '::et  a  look  at  it,  I  am  unable  to  use 
the  admissions  that  the  prosecution  made  in  it  in  lieu  of 
evidence  or  as  an  admission  of  the  result  of  the  evidence. 

Until  that  in  camera  brief  is  disclosed  to  me  and  until 
I  am  empowered  to  use  admissions  in  it  for  my  benefit  I  am  being 
denied  due  -Drocss,  I  am  b-^-ing  denied  the  equal  protection  of 
the  law  with  that  given  the  plaintiff  in  the  case. 

To  this  extent  it  makes  no  difference  that  Judge  Carter 
has  never  seen  it  and  hasnot  used  it.   The  essential  fact  is 
that  I  have  not  seen  it,  I  was  not  given  an  opportunity  to  use  it. 


Since  the  court  has  based  Its  finding  and  rulini?  on 
the  constitutional  question  of  violation  of  the  Fourth 
and  Fifth  Amendments  and  what  I  contend  was  the  stealing 
of  my  documents  by  Deschenes,  Nyman  and  now  also  Brady, 
on  Zat)  V.  United  States,  328  U.S.  624,  I  have  read  all  U.  S. 
Supreme  Court  decisions  written  in  the  past  few  years 
involvin,-^  wronf3;ful  search  and  seizure,   I  found  ten        j 
cases  of  reversal  on  certiorari  due  to  violation  of  the 
Fourth  Amendment.   They  are  collated  on  the  next  r)ap;e. 
I  believe  that  by  Inference  they  reverse  or  modify  the 
Zap  case. 

Also  there  are  two  Important  differences  between  the 

Zap  case  and  mine.   I  did  not  waive  the  rij^ht  of  Inspection 

by  contract  with  the  U.  S.  Navy  and  I  therefore  could  make 

any  restrictions  I  chose.   I  told  Mr.  N3rinan  the  very  first 

time  he  came  in  that  I  would  not  permit  any  of  my  records  to 

go  out  of  the  office.  (4/15/63,  Vol.  36,  108).  This  was  not 

denied  by  Mr.  Nyman  when  he  was  asked  about  it  on  two  differe 

occasions.  The  first  was  on  March  27,  1963,  Vol.  25,  t^age  92 

and  the  second  was  when  I  took  his  deposition  in  1965,  Ex  A 

and  B.  I  cannot  give  the  exact  paq;e  since  I  do  not  have  a 

copy  of  the  deiDOsitlons  and  they  are  in  San  Francisco,  I  beli( 

In  both  Instances  his  answer  was  that  he  did  not  remember. 

This  couDled  with  the  surreptitiousness  of  the  taking  of  the 

records  should  convince  any  reasonable  mind  that  the  agents 

were  expressly  forbidden  to  take  any  records  out  of  the  offlc< 

Deschenes  said  he  didn't  ask  permission  because  of  the  time 
he  haa  to  wait  for  files  but  he  admitted  it  woulflL  have  only 
taken  one  minute  to  ask  permlsBlon. 
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U,    S.    Suprene    Court    -   Fourth   Amendment 
Convictions   reverspid  bv   U,    S.    Supreme   Court    in   less    than 
two  years,    December    2,    I'oS    to   October    IB,    1965,    for  violation 
of  Fourth  Amendment    "rit-ht    of   the    neople  to   be    secure    in   their 
persons,    houses,   -oapers,     ana  effects,    against  unreasonable   searches 
and   seizures." 


Case, Citation 

Fahy,    v.    Crinn^^coicut 
37  5   U..-::.    85. 


'reston,    v.    U.S., 
376    U.S.    364 

Stove  V.    California 

376  U.S.    483 

Mas si ah  v.    U.S. , 

377  j.S.    201 

Af?;uilar  v.    Texas 

378  U.S.    108 

Beck  V.    Ohio 

379  U.S.    «9 


Opinion  by 
Justice 

..sirren,  C.  J. 


Black 
Stewart 
St "Wirt 
Golaoer^ 
Stewart 


Henry  v.  Minsissippi   Brer.nan 
379  U.S.  443 


Stanford  v.  Texas, 
579  U./..  476 


Stewart 


One    1958    Plymouth  v.    Pa.    i>oldberff 
3^0   U. ^.    697 


•'<Orisw->ld  V.    Conn. 
3P1   U.S.    479 


JouGlas 


For   Curi^uTi 


Date 
Decided 


Nature   of   Case 


Dec. 2., 19 63     Wilfully   injuring 
public   property 
(Swastika   case) 

Mar. 23, 1964      Consr)iracy  to   rob 
bank 

Mar. 31, 1964        Armed  robbery 

Ua^  18,1964      Narcotics 

Juno   15,    l'^64     Narcotics 

Nov.    23,    1964      Poss.    of    clearing 
house    slips 


Jan. 18, 1965 
Jan. 13, 1965 
Apr.    29,1965 
Junr    7,1965 


Indecent  proposal 
to    i2;irl 

Poss.    of 
Communist  books 

Forfeiture 
Contraceptive    advic 


Oct.    18,1965        Narcotics 


Jam3r,  v.    T^ouisiana 

.-rhis    was   not    a   direct    .learch    an.i    seizure   case    but    the    opinion   say 
on   na  -e    484    "Tho    Fourth  Amen-^.^ent   -xpliciT3y   affirms  the    'i-i^t   of  tne 
people   to    be    secure    in   their    norsons,    ho'ses,  papers,    and   effects, 
arainst  unreasonable    searches   and    seizures. 


CONCLUSION  AND  MOTION 

The  United  States  Supreme  Court  said  In  Grunewald  v. 

U.  S.,  353  U.S.  391,  423,  on  May  27,  1957: 

We  are  not  unmindful  that  the  question  whether  a  Drlor 
statement  Is  sufficiently  Inconsistent  to  b©  allowed  to  c^o 
to  the  Jur^  on  the  question  o^   credibility  Is  usually 
within  the  discretion  of  the  trial  judt^e.  But  where  such 
evidentiary  matter  has  c!;rave  constitutional  overtones,  as  1 
does  here  we  feel  justified  In  exercising  this  court's 
supervisory  control  to  pass  on  such  a  question. 

My  case  Is  steeped  In  strong  Fourth  and  Fifth  Amendment 

constitutional  and  Bill  of  Rights  issues  of  law  and  fact  and 

I  ask  the  appellate  court  to  scrutinize  both  of  them  carefully 

and  to  analyze  each  of  the  issues  I  have  raised  carefully  and 

fully,  even  though, I  am  sure,  I  have  not  presented  them  fully 

or  adequately  or  in  best  briefing  form#   I  have  had  to  do 

my  own  work,  including  most  of  the  typing  myself,  as  I  no 

longer  have  my  faithful  secretary.   I  did  not  comolete  my 

brief  in  20448,  although  I  believe  no  more  than  ten  pages  will 

cover  the  points  and  issues  raised  by  the  prosecution  in  its 

answering  brief  that  I  have  not  touched  in  this  brief.   With 

the  exception  of  one  or  two  items  which  are  the  same  as  in 

19539  I  have  not  covered  the  answering  brief  in  the  main  case. 

I  ask  for  an  extension  of  time  to  do  so,  a  limited  time,  suqh  as 

two  weeks  from  date  of  ruling;  or,  if  the  Court  should  see 

sufficient  prima  facie  merit  in  my  appeal  in  20448,  that  it     \ 

set  that  down  for  hearing  immediately  and  extend  the  reply  brief | 

in  19539  till  decision  on  20448.   The  record  in  20448  is  much 

shorter  and  the  issues  much  more  limited.   I  have  read  rule      | 

18  and  have  done  the  best  I  can  to  fulfill  its  requlracnants 

and  shall  shaii  do  my  best  to  make  up  a  list  of  exhibits  and 

comply  otherwise.  ^ y(^^^^^^^^ 
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The  trial  court  deprived  appellant  of  constitutional  rights 
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The  use  of  depositions  and  ex  parte  affidavits  against 

appellant,   without  opportunity  to  cross-examine  witnesses 

involved  in  said  depositions  and  affidavits  who  were  present 
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The  Trial  Court  Deprived  Appellant  of  Constitutional 
Rights  in  Proceedings  Upon  Motion  for  New  Trial 


Following  his  conviction,    appellant  Reuben  G.    Lenske  moved  for 
a  new  trial  on  the  ground  of  newly  discovered  evidence,    pursuant  to 
Rule  33  of  the  Federal  Rules  of  Criminal  Procedure.      The  appellant 
had  initially  been  convicted  for  violations  of  the  income  tax  law,    a 
conviction  which  had  been  obtained  by  the  Government  by  use  of  the 
net  worth  procedure.      The  validity  of  the  net  worth  procedure  depended, 
of  course,    upon  the  presentation  of  competent  evidence  of  the  amount 
and  value  of  the  assets  of  appellant  at  both  the  beginning  and  end  of 
the  accounting  period.      This  in  turn  depended  upon  the  reliability  of 
the  testimony  of  the  government  agents  and  appraiser  offered  by  the 
Government  in  support  of  its  case.      The  net  worth  method  was 
approved  by  the  Supreme  Court  in  Holland  v.    United  States,    348  U.S. 
121,    75S.Ct.    127,    99  L.Ed.    150(1954),    but  the  opinion  enjoins 
caution  in  making  use  of  it. 

In  moving  for  a  new  trial,    the  appellant  produced  supporting 
affidavits  and  other  data  which,    if  accepted  by  the  trial  court,    might 
well  have  established  that  the  prosecution  witnesses  had  lawlessly 
acted  in  obtaining  the  private  papers  of  appellant,    had  been  patently 
biased  and  prejudiced  against  appellant  and  had  erroneously  and  with- 
out basis  caused  the  conviction  of  appellant  by  an  improvised  net 
worth  method  which  the  prosecution  witnesses  knew  was  without  basis 

in  fact. 

The  Government  of  course  opposed  the  motion  of  appellant  and 


by  its  opposing  papers  endeavored  to  show  the  trial  court  that  appel- 
lant's motion  for  a  new  trial  was  without  support  either  in  law  or  in 
fact. 

In  deciding  the  issues  thus  presented,    the  trial  court  appears  to 
have  unduly  restricted  some  of  the  legal  and  constitutional  rights  of 
appellant.     For  example,    during  the  hearing  the  Government,    in  oppo- 
sition to  appellant's  arguments,    proceeded  to  offer  to  the  Court  the 
depositions  of  certain  government  agents  which  appellant  had  taken 
in  a  prior  civil  suit  instituted  by  appellant  and  which  to  some  extent 
involved  different  and  separate  issues  than  those  which  were  involved 
on  the  miotion  for  a  new  trial.     Although  some  of  the  government 
agents  were  present  in  Court  at  the  time  these  depositions  were 
accepted  by  the  trial  judge  on  the  motion  for  new  trial,    the  trial 
judge  refused  to  permit  these  government  agents  to  be  called  by 
appellant  and  be  cross-examined  by  him.     One  government  agent  had 
executed  an  affidavit  which  the  Government  used  in  opposition  to  the 
motion  for  a  new  trial  made  by  appellant.     Although  this  government 
agent  was  in  the  courtroom,   the  trial  judge  refused  the  appellant  the 
right  to  cross-examine  such  government  agent.      The  appraiser  wit- 
ness was  also  in  the  courtroom.      The  appellant  sought  to  call  him  as 
a  witness,   but,    upon  the  opposition  of  the  Government,   the  trial 
court  refused  to  allow  said  witness  to  testify.     Although  the  appellant 
was  not  permitted  to  call  these  witnesses  and  cross-examine  them, 
despite  the  fact  that  depositions  and  affidavits  were  being  used 
against  him,    the  Government  nevertheless  relied  on  those  depositions 


impossibility  of  producing  the  affected  witness  live.      That  indeed  is 
fundamental  to  and  a  part  of  the  appellant's  right  to  confront  and 
cross-examine  witnesses  in  criminal  proceedings. 

".    .    .   As  the  Court  said  in  Mattox  v.    United  States, 

"  'The  primary  object  of  the  constitutional  provision  in  question 
was  to  prevent  depositions  or  ex  parte  affidavits   .    .    .   being  used 
against  the  prisoner  in  lieu  of  a  personal  examination  and  cross- 
examination  of  the  witness,    in  which  the  accused  has  an  oppor- 
tunity,   not  only  of  testing  the  recollection  and  sifting  the  conscience 
of  the  witness,   but  of  compelling  him  to  stand  face  to  face  with  the 
jury  in  order  that  they  may  look  at  him,    and  judge  by  his  demeanor 
upon  the  stand  the  manner  in  which  he  gives  his  testimony  whether 
he  is  worthy  of  belief.  '       156  U.S.    237,    242-243,    15  S.  Ct.    337, 
339,    39  L.Ed.   409  [1895]. 

"See  also  5  Wigmore,    Evidence   §§  1365,    1397  {3d  ed.  1940); 
State  V.    Hester,    137  S.  C.    145,    189,    134  S.E.    885,    900(1926}." 
Douglas  V.   Alabama,    380  U.  S.    415,    418-419,    85  S.  Ct.    1074, 

1076-1077  (1965). 
It  should  be  noted  that  in  the  proceedings  herein,    cross-examina- 
tion was  denied  even  though  live  witnesses  were  present.     If  appellant 
had  examined  some  of  these  witnesses  in  a  prior  civil  proceeding  and 
taken  their  depositions,    that  is  no  reason,    it  is  submitted,    for  denying 
appellant  the  opportunity  to  cross-examine  the  government  witnesses 
who  were  present  during  the  criminal  proceedings  on  the  motion  for 
new  trial.     The  issues  involved  in  the  civil  action  brought  by  appellant 


against  government  agents  were  different  from  those  facing  the  crim- 
inal court  in  the  action  herein,    especially  on  the  motion  for  a  new 
trial.     In  addition,    it  appears  clear  that  the  depositions  taken  in  the 
civil  proceedings  were  taken  under  circumstances  in  which  the  wit- 
nesses were  hostile  and  the  appellant  unable  to  elicit  the  testimony  to 
which  he  was  entitled.     On  the  other  hand,    before  the  District  Court 
these  witnesses  could  have  been  fully  cross-examined  by  appellant 
and  the  Court  enabled  to  look  upon  the  witnesses  and  determine  from 
their  answers  and  from  their  manner  and  answering  whether  or  not 
they   had  been  or  were  worthy  of  credence  and  whether  or  not  their 
testimony  was  competent  to  support  the  judgment  of  conviction  which 
had  been  rendered  against  appellant.     Appellant  was  denied  the  oppor- 
tunity to  make  such  demonstration  by  cross-examination,    while  the 
Government  argued  at  length  the  truth  of  its  position  based  upon  the 
depositions  of  witnesses  who  were  present   in  the  courtroom  but  whom 
the  District  Court  refused  to  call  to  the   stand. 

"Certain  principles  have  remained  relatively  immutable  in 
our  jurisprudence.     One  of  these  is  that  where  governmental 
action  seriously  injures  an  individual,    and  the  reasonableness 
of  the  action  depends  on  fact  findings,    the  evidence  used  to 
prove  the  Government's  case  must  be  disclosed  to  the  individual 
so  that  he  has  an  opportunity  to  show  that  it  is  untrue.      While 
this  is  important  in  the  case  of  documentary  evidence,    it  is  even 
more  important  where  the  evidence  consists  of  the  testimony  of 
individuals  whose  memory  might  be  faulty  or  who,    in  fact,    might 


be  perjurers   or  persons  motivated  by  malice,    vindictiveness , 
intolerance,    prejudice,    or  jealousy.      We  have  formalized  these 
protections  in  the  requirements  of  confrontation  and  cross- 
examination.      They  have  ancient  roots  .    .    .    .  " 
Green  v.    McElroy,    360  U.S.    474,    79  S.  Ct.    1400,    1413,    3  L.  Ed. 

2d  1377  (1959). 
Appellant  had  been  convicted  of  a  serious  offense,    and  the  judg- 
ment of  conviction  will  undoubtedly  substantially  affect  his  liberty 
and  livelihood.      The  motion  for  a  new  trial  upon  the  ground  of  newly 
discovered  evidence  under  the  Federal  Rules  of  Criminal  Procedure 
is  a  guaranty  to  an  accused  that  the  federal  courts  are  always  open 
to  right  a  miscarriage  of  justice.     A  judge,    it  is  respectfully  sub- 
mitted,  vested  with  statutory  authority  to  grant  or  deny  a  motion  for 
a  new  trial,    should  conduct  such  proceedings  with  the  most  scrupulous 
regard  for  the  rights  of  the  accused.     The  exercise  of  judicial  discre- 
tion should  be  exercised  under  circumstances  which  will  satisfy  justice 
and  the  appearance  of  justice.     Due  process  of  law  includes  at  least 
the  idea  that  a  person  accused  of  a  crime  shall  be  accorded  a  fair 
hearing  through  all  the  stages  of  the  proceedings  against  him.      The 
high  commands  of  due  process  are  not  obeyed,    it  is  submitted,    if 
important  witnesses  present  in  the  courtroom  are  not  permitted  to  be 
subjected  to  cross-examination  while  their  depositions  and  ex  parte 
affidavits  are  accepted  as  evidence  against  the  claims  of  the  accused. 
"It  cannot  seriously  be  doubted  at  this  late  date  that  the  right 
of  cross-examination  is  included  in  the  right  of  an  accused  in  a 


criminal  case  to  confront  the  witnesses  against  him.     And  probably 
no  one,    certainly  no  one  experienced  in  the  trial  of  lawsuits, 
would  deny  the  value  of  cross-examination  in  exposing  falsehood 
and  bringing  out  the  truth  in  the  trial  of  a  criminal  case.     See, 
e.g.,    5  Wigmore,   Evidence   §1367  (3ded.    1940).      The  fact  that 
this  right  appears  in  the  Sixth  Amendment  of  our  Bill  of  Rights 
reflects  the  belief  of  the  Framers  of  those  liberties  and  safeguards 
that  confrontation  was  a  fundamental  right  essential  to  a  fair  trial 
in  a  criminal  prosecution.     Moreover,    the  decisions  of  this  Court 
and  other  courts  throughout  the  years  have  constantly  emphasized 
the  necessity  for  cross-examination  as  a  protection  for  defendants 
in  criminal  cases.      This   Court  in  Kirby  v.    United  States,    174  U.S. 
47,    55,    56,    19S.Ct.    574,    577,    43  L.  Ed.    890,    referred  to  the 
right  of  confrontation  as    '[o]ne  of  the  fundamental  guaranties  of 
life  and  liberty,  '    and    'a  right  long  deemed  so  essential  for  the 
due  protection  of  life  and     liberty    that  it  is  guarded  against  legis- 
lative and  judicial  action  by  provisions  in  the  constitution  of  the 
United  States  and  in  the  constitutions  of  most,    if  not  of  all,    the 
states  composing  the  Union.  '    Mr.    Justice  Stone,    writing  for  the 
Court  in  Alford  v.    United  States,    282  U.  S.    687,    692,    51S.Ct. 
218,    219,    75  L.Ed.    624,    declared  that  the  right  of  cross-exam- 
ination is    "one  of  the  safeguards  essential  to  a  fair  trial.  ' 

"There  are  few  subjects,    perhaps,    upon  which  this  Court  and 
other  courts  have  been  more  nearly  unanimous  than  in  their 


expressions  of  belief  that  the  right  of  confrontation  and  cross- 
examination  is  an  essential  and  fundamental  requirement  for  the 
kind  of  fair  trial  which  is  this  country's  constitutional  goal. 
Indeed,    we  have  expressly  declared  that  to  deprive  an  accused 
of  the  right  to  cross-examine  the  witnesses  against  him  is  a 
denial  of  the  Fourteenth  Amendment's  guarantee  of  due  process 
of  law.     In    In  re  Oliver,    333  U.S.    257,    68  S.  Ct.    499,    92  L.Ed. 
682,    this  Court  said: 

"  'A  person's  right  to  reasonable  notice  of  a  charge  against 
him,    and  an  opportunity  to  be  heard  in  his  defense--a  right 
to  his  day  in  court--are  basic  in  our  system  of  jurispru- 
dence;   and  these  rights  include,    as  a  minimum,    a  right  to 
examine  the  witnesses  against  him,    to  offer  testimony,    and 
to  be  represented  by  counsel.  '      333  U.  S.  ,    at  273,    68  S.  Ct.  , 
at  507  (footnote  omitted). 
"And  earlier  in  this  Term  in    Turner  v.    State  of  Louisiana,    379 
U.S.    466,    472-473,    85  S.  Ct,    546,    550,    13  L.  Ed.  2d  424,   we 

held: 

"  'In  the  constitutional  sense,    trial  by  jury  in  a  criminal 
case  necessarily  implies  at  the  very  least  that  the    "evidence 
developed"    against  a  defendant  shall  come  from  the  witness 
stand  in  a  public  courtroom  where  there  is  full  judicial  pro- 
tection of  the  defendant's  right  to  confrontation,    of  cross- 
examination,    and  of  counsel.  ' 

"Compare    Willner  v.    Committee  on  Character  &  Fitness,    373 


"[T]he  privilege  of  confrontation,    ...'...    was  intended 
to  prevent  the  conviction  of  the  accused  upon  depositions  or  ex 
parte  affidavits,    and  particularly  to  preserve  the  right  of  the 
accused  to  test  the  recollection  of  the  witness  in  the  exercise  of 
the  right  of  cross -exannination.  '  " 
Snyder  v.    Massachusetts,    291  U.S.    97,    106-107,    54  S.  Ct.    330, 

332-333,    78  L.Ed.  2d  674  (1934). 
This  basic  concept  is  pervasive  in  the  decisions  of  the  courts. 

United  States  v.    Coplon,    185  F.  2d  629,    637-638  (2d  Cir.    1950); 

Wilson  V.    Gray,    345  F.  2d  282,    286  (9th  Cir.    1965);  Barton  v.    United 


States,    263  F.  2d  894,    897-898  (5th  Cir.    1959);     United  States  v. 
Douglas,    155  F.  2d  894  (7th  Cir.    1946). 


Conclusion 
It  is  respectfully  submitted  that  the  order  of  the  United  States 
District  Court  for  the  District  of  Oregon  denying  appellant's  nnotion 
for  a  new  trial  should  be  reversed. 

Dated,    February  28,    1966,   at  San  Francisco,    California. 


Benjamin  Dreyfus, 

Attorney  for  National  Lawyers  Guild 


Samuel  Rosenwein 
Nels  Peterson 
Norman  Leonard 
David  Rein 
Ernest  Goodman 

Of  Counsel 
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the  Department  at  Mr.  Lezak's  request,  he  prcoiptly  forwarded  your 
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This  is  to  notify  you  that  we  will  consent  to  the  filing  of  your 
brief  amicus  curiae. 
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RICHARD  M.  ROBERTS 
Acting  Assistant  Attorney  General 
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I  served  the  within  BRIEF  OF  NATIONAL  LAWYERS  GUILD  AS 
AMICUS  CURIAE  by  placing  three  copies  thereof  in  envelopes 
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Richard  M.    Roberts,    Esq.  ,   Acting 
Assistant  Attorney  General,    Tax  Division 
United  States  Department  of  Justice 
Washington,    D.    C.    20530 

Sidney  I.    Lezak,    Esq. 
United  States  Attorney 
United  States  Courthouse 
Portland,    Oregon  97207 

Reuben  Lenske 

1014  S.    W.  Second  Avenue 

Portland,    Oregon  97204 

which  envelopes  were  then  sealed  and  postage  fully  prepaid  thereon, 
and  thereafter  were,  on  March  X^  ,  1966,  deposited  in  the  United 
States  mail  at  San  Francisco,    California. 


Dorothy  Wood 


Subscribed  and  sworn  to  before  me 
this    XelL     day  of  March,    1966. 

|S£/;  '-RILEY 

Zaide  Kirtley 
Notary  Public  in  and  for  the  City  and 
County  of  San  Francisco,    State  of 
California.     My  Comm.  Exp.    Jan.    7,    1967, 
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No.  20451 
In  The 
UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


EDWIN  JONES  MONTGOMERY,  SR. ,  et  al., 

Petitioner , 
vs . 
COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent . 


I 


PETITIONER'S  OPENING  BRIEF 


STATEMENT  OF  JURISDICTION 

The  Tax  Court  of  the  United  States,  having  jurisdiction 

26 

under/U.S.C.  §§  6213,  6214  and  7442,  heard  this  case  upon  an 

Amended  Petition  filed  by  petitioner   on  August  18,  1964  (I-A 

2 
Tr.  33).    On  April  15,  1965,  the  Tax  Court  dismissed  the 

petition  (I-A  Tr .  71),  and  on  May  12,  1965,  it  denied  petitioner's 

motion  to  set  the  order  of  dismissal  aside  (I-A  Tr .  72).   The 


Throughout  this  Brief,  the  singular  noun  "petitioner" 
will  be  used  to  refer  to  Edwin  Jones  Montgomery,  Sr .   Mr. 
Montgomery's  wife,  Dorothy  Scott  Montgomery,  is  named  as  a  party 
herein  and  was  so  named  in  proceedings  in  the  Tax  Court  because 
she  and  her  husband  filed  joint  tax  returns  throughout  the  years 
in  question. 
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case  is  before  this  Court  on  a  petition  for  review  timely  filed 
In  the  Tax  Court  on  July  12,  1965  (I-A  Tr .  84),  26  U.S.C.  §7483, 
and  a  stipulation  as  to  venue  filed  August  12,  1965  (I-A  Tr .  98). 
This  Court  has  jurisdiction  pursuant  to  26  U.S.C.  §7482. 


STATEMENT  OF  THE  CASE 
This  appeal  is  concerned  with  the  propriety  of  the 
Tax  Court's  rulings  on  petitioner's  request  for  additional  time 
within  which  to  prepare  his  case. 

Petitioner  graduated  from  college  in  1936  (II-B  Tr .  36) 
By  1946  he  had,  largely  through  an  investment  advisory  business, 
built  a  fortune  of  more  than  $250,000.00  (II-B  Tr.  38).   In  that 
year,  he  formed  a  corporation  to  operate  a  helicopter  service  in 
Arizona  (II-B  Tr.  38-39).   This  venture  was  not  successful,  and 
by  1950  petitioner  had  lost  his  own  fortune  together  with  some 
$50,000.00  to  $75,000.00  invested  by  friends  (II-B  Tr .  44). 
From  that  time  until  the  time  of  trial,  petitioner  "habitually 
worked  nights  and  weekends"  (I-A  Tr .  79)  in  an  effort  to  regain 


2 
References  to  volume  I-A  of  the  transcript  will  be  desig- 
nated "I-A  Tr.  ."   References  to  volume  II-B  of  the 

transcript  will  be  designated  "II-B  Tr .  ."   In  volume  II-B, 

the  pages  which  relate  to  proceedings  in  Washington  on  May  27, 
1964,  are  separately  numbered  from  those  relating  to  proceedings 
in  San  Francisco  in  April  of  1965.   Page  numbers  of  volume  II-B 
will,  throughout  this  Brief,  refer  to  the  transcript  of  the  pro- 
ceedings in  San  Francisco  unless  the  context  indicates  otherwise. 
The  transcript  of  proceedings  in  San  Francisco  begins  on  what 
is  actually  the  seventh  page  of  volume  II-B. 
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!  his  vanished  affluence.   He  spent  most  of  his  time  outside 

j  regular  working  hours  unsuccessfully  pursuing  large  commissions 

I 

(II-B  Tr.  71,  72),  attempting,  for  example,  to  resuscitate  a 
I  dormant  helicopter  company  (II-B  Tr .  66-68)  in  the  hope  of 
I  earning  a  $50,000  commission. 

I  Throughout  1957,  1958,  and  part  of  1959,  petitioner's 

'  home  was  in  Newtown,  Pennsylvania  (II-B  Tr .  46).   On  March  24, 
1959,  a  fire  destroyed  all  of  the  business  records  which 
petitioner  possessed  at  that  time  (I-A  Tr .  79,  82,  83).   In  the 
same  year,  petitioner  moved  to  California.   Throughout  this 
time  he  continued  to  work  nights  and  weekends  (I-A  Tr .  79). 

At  some  time  during  this  period,  the  Internal 
Revenue  Service  audited  petitioner's  tax  returns  for  the  years 
1952  through  1956,  and  cases  involving  these  returns  were 
docketed  in  the  Tax  Court.   These  cases  were  twice  continued 
and  then  settled  (II-B  Tr .  7). 

In  April  of  1961,  the  Internal  Revenue  Service  first 
contacted  petitioner  concerning  an  audit  of  the  years  1957 
through  1959  (II-B  Tr .  109).   Later,  the  Internal  Revenue 
Service  added  the  year  1960  to  the  years  already  under  audit 
(I-A  Tr.  7).    Some  of  the  deductions  claimed  in  the  return 
were  allowed  by  the  Internal  Revenue  Service  during  the  course 
of  subsequent  negotiations  (II-B  Tr .  117),  but  on  December  12, 
1963,  the  Internal  Revenue  Service  issued  a  statutory  notice 
of  deficiency  disallowing  other  deductions,  including  all  of 
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petitioner's  claimed  business  losses,  and  losses  on  Arizona 
rental  property  (I-A  Tr .  7). 

From  then  until  the  summer  of  1964,  such  time  as 
petitioner  felt  he  could  spare  for  his  tax  case  was  devoted  to 
the  preparation  of  various  papers  for  filing  in  the  Tax  Court. 
He  filed  a  six  page  Petition  on  March  6,  1964  (I-A  Tr.  1). 
The  Government  moved  to  dismiss  (I-A  Tr .  20),  and  on  May  25, 
petitioner  filed  a  five  page  amendment  to  his  petition  (I-A 
Tr .  23)  and  a  three  page  answer  to  respondent's  motion  (I-A 
Tr.  28).   The  Court  on  May  27  found  that  petitioner's  amend- 
ment did  not  cure  the  defects  in  his  petition  and  ordered  him 
to  file  a  "proper  amended  petition"  by  August  20  (I-A  Tr .  32). 
At  this  point,  petitioner  consulted  counsel  and  on  August  18, 
1964,  filed  an  Amended  Petition  (I-A  Tr .  33). 

During  the  same  month,  petitioner  moved  with  his 
family  to  Carson  City,  Nevada  (I-A  Tr .  80),  where  he  took  a 
job  as  Budget  Analyst  for  the  Nevada  Legislative  Council 
Bureau  (I-A  Tr .  67,  69).   In  his  capacity  as  Budget  Analyst, 
petitioner  entered  upon  a  season  of  extra  heavy  workload  in 
November  (I-A  Tr .  57,  67,  69).   During  most  of  this  period, 
the  Nevada  Legislature  was  in  session,  and  petitioner  was 
required  to  meet  with  committees  of  the  Assembly  and  Senate 
virtually  every  day  and  to  work  most  weekends  (I-A  Tr .  57). 
His  duties  included  analysis  of  all  Assembly  and  Senate  bills, 
of  which  there  were  over  900,  for  their  impact  upon  the  budget 
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'      of  the  State  government  (I-A  Tr .  67,  69).   This  situation  con- 
tinued at  least  through  the  Thursday  immediately  preceding  trial 
in  the  Tax  Court  (II-B  Tr .  8). 

Faced  with  this  picture,  the  Court  made  four  rulings, 
each  of  which  involved  fundamentally  the  same  issue,  and  each 

I 

of  which  is  the  subject  of  a  specification  of  error  herein: 

■  (1)   On  March  1,  1965,  petitioner  filed  a  Motion  for 

Continuance  (I-A  Tr .  57),  stating  in  support  thereof  that  his 

duties  with  the  Nevada  Legislature  would  not  allow  sufficient 

time  to  prepare  for  trial.   This  motion  was  further  supported 

by  declarations  signed  by  petitioner  (I-A  Tr .  67)  and  by  his 

superior  (I-A  Tr .  69)  and  filed  on  March  24.   The  respondent 

opposed  this  motion,  but  made  no  comment  whatever  with  respect 

to  petitioner's  duties  with  the  Legislature  (I-A  Tr .  61-66; 

II-B  Tr .  3-5).   The  Tax  Court  denied  petitioner's  motion  on 

April  5,  and  set  the  case  for  trial  to  begin  on  April  7,  1965 
(II-B  Tr.  8,  10). 

■  (2)   On  April  8,  petitioner  concluded  that  further 

trial  without  adequate  preparation  was  pointless,  and  renewed 
his  motion  for  continuance  (II-B  Tr .  94).   The  Court  again 
denied  the  motion  (II-B  Tr .  101). 

(3)  Respondent's  motion  to  dismiss  for  lack  of 
prosecution  followed  (II-B  Tr .  112),  which  the  Court  granted 
(II-B  Tr.  120) (I-A  Tr .  71). 

(4)  Petitioner  on  May  10  filed  a  Motion  to  Set 
Aside  Order  of  Dismissal  (I-A  Tr .  72)  and  a  supporting 
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declaration  (I-A  Tr ,  78).   The  Court  denied  this  motion  two  days 
later  (I-A  Tr ,  72). 


SPECIFICATION  OF  ERRORS  RELIED  UPON 
lo   The  trial  court  erred  in  denying  petitioner's 
motion  for  a  continuance  on  April  5,  1965. 

2.  The  trial  court  erred  in  again  denying  petitioner's 
motion  for  continuance  when  it  was  renewed  on  April  8,  1965. 

3.  The  trial  court  erred  in  granting  respondent's 
motion  to  dismiss  the  case  for  failure  to  prosecute. 

4.  The  trial  court  erred  in  denying  petitioner's 
motion  to  set  aside  order  of  dismissal. 


SUMMARY  OF  ARGUMENT 
The  'Biscretion"  a  court  is  required  to  exercise  in 
ruling  on  a  motion  for  continuance  or  dismissal  "is  not  a 
capricious  or  arbitrary  discretion,  but  an  impartial  dis- 
cretion .  .  .  to  be  exercised  in  conformity  with  the  spirit 
of  the  law  and  in  a  manner  to  subserve  and  not  to  impede  or 
defeat  the  ends  of  substantial  justice."   Bailey  v.  Taaffe, 
29  Cal.  422,  424  (1866).   The  court  below  did  not  so  exercise 
its  discretion  in  this  case.   It  did  not  fairly  weigh  the 
prejudice  to  petitioner  that  followed  from  the  action  it  took 
against  the  complete  lack  of  prejudice  to  respondent  had  it 
chosen  the  alternate  course.   Instead,  it  considered  only 
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its  own  convenience.   The  Court  made  up  its  mind  before  learning 
the  facts. 


ARGUMENT 


I.   IN  RULING  ON  PETITIONER'S  MOTION  FOR  CONTINUANCE, 
AND  ON  RESPONDENT'S  MOTION  FOR  DISMISSAL,  THE  TAX 
COURT  FAILED  TO  EXERCISE  ITS  DISCRETION  IN  A 
LAWFUL  MANNER. 


The  fundamental  question  the  Tax  Court  had  to  answer 

was  whether  petitioner  should  have  more  time  within  which  to 

3 
gather  his  documentation  and  prepare  his  case  .   In  arriving  at 

the  answer  to  that  question,  the  Court  was  required  to  exercise 

"discretion."   That  word  has  been  aptly  defined  in  an  oft-quoted 


^Following  are  the  applicable  Tax  Court  Rules  of 
Practice : 

Rule  27(d)(1)  -  Court  actions  on  cases  set  for 
hearing  on  motions  or  trial  will  not  be  delayed  by  a  motion  for 
continuance  unless  it  is  timely,  sets  forth  good  and  sufficient 
cause,  and  complies  with  all  applicable  rules. 

Rule  19(b)  -  Motions  will  be  acted  upon  as  justice 
may  require  .... 

Rule  20(a)  -  An  extension  of  time  .  .  .  may  be 
granted  by  the  Court  within  its  discretion  upon  a  timely 
motion  filed  in  accordance  with  these  Rules  setting  forth  good 
and  sufficient  cause  therefor  .... 

Rule  21  -  A  case  may  be  dismissed  for  cause  upon 
motion  of  either  party  or  of  the  Court. 


opinion  of  the  California  Supreme  Court: 

"The  discretion  intended,  however,  is 
not  a  capricious  or  arbitrary  discre- 
tion, but  an  impartial  discretion, 
guided  and  controlled  in  its  exercise 
by  fixed  legal  principles.   It  is  not 
a  mental  discretion,  to  be  exercised 
ex  gratia,  but  a  legal  discretion,  to 
be  exercised  in  conformity  with  the 
spirit  of  the  law  and  in  a  manner  to 
subserve  and  not  to  impede  or  defeat 
the  ends  of  substantial  justice." 
Bailey  v.  Taaffe,  29  Cal.  422,  424 
(1866). 

Did  the  Tax  Court  judiciously  and  lawfully  exercise  its  discre- 
tion, or  did  it  act  arbitrarily  and  capriciously?   A  careful 
reading  of  the  record  demonstrates  that  it  followed  the  latter 
course. 

When  petitioner's  Motion  for  Continuance  first  came 
on  for  hearing  on  April  5,  1965,  it  was  evident  that 
petitioner  was  not  and  could  not  have  been  ready  for  trial. 
Petitioner  had  been  involved  in  a  period  of  extra  heavy  work 
on  behalf  of  the  Nevada  Legislature  ever  since  the  previous 
November  (I-A  Tr .  57,  67,  69).   Even  if  all  necessary  records 
and  documentation  had  been  gathered  prior  to  November  of 
1964,  it  is  not  realistic  to  suppose  that  petitioner  and  his 
counsel  could  have  engaged  in  the  sort  of  preparation  that  is 
always  necessary  shortly  before  trial  if  the  litigant's  case 
is  to  be  adequately  presented.   The  Court  brushed  this 
difficulty  aside:   "We  all  have  that  difficulty  of  business" 
(II-B  Tr.  8).   Work  being  done  for  a  state  legislature  in 
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session  is  not  the  sort  of  "difficulty  of  business"  that  "we 
all  have."  The  worker  in  such  circumstances  cannot  arrange 
his  own  affairs ;  he  must  adapt  himself  to  the  convenience  of 
the  legislature. 

Respondent  made  no  showing  of  any  prejudice  which 
he  would  have  suffered  had  the  continuance  been  granted.   No 
witnesses  had  been  called  by  respondent,  nor  did  any  other 
reason  appear  to  make  it  important  to  him  that  the  case  be 
tried  at  the  April  5  calendar  rather  than  at  a  later  time. 

Indeed,  the  Court  made  it  clear  that  it  was  consid- 
ering not  the  equities  between  petitioner  and  respondent  but 
its  own  convenience: 

".  o  .We  can't  set  it  for  call  and 
come  out  from  Washington  -  I  come 
out  and  bring  my  Clerk  -  and  still 
somebody  isn't  ready  ,  ,  ,  ." 
(II-B  Tr.  9), 

Alamance  Industries  Inc.  v.  Filene's,  291  F.2d  142 

B  (1st  Cir.  1961)  provides  some  analogy  to  the  present  case. 

Appellant  therein  was  not  prepared  to  go  to  trial  in 

Massachusetts  because  it  had  been  seeking  a  determination  of 

the  same  issue  in  North  Carolina.   The  District  Court  in 

Massachusetts  offered  appellant  the  choice  of  a  dismissal  with 

prejudice  or  trial  in  60  days.   At  the  trial  which  followed, 

appellant  stood  mute  and  its  complaint  was  dismissed.   Said 

the  Circuit  Court  at  page  145,  6: 

"Apparently  what  principally  lay 
behind  the  district  court's  determina- 
tion to  try  the  case  is  to  be  found  in 
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its  remark  J  made  at  the  first  hearing, 
that  the  'public  interest'  of  not  having 
a  case  lie  on  its  docket  for  fourteen 
months  must  control  'regardless  of 
private  interest.'   We  cannot  accept 
this  statement  either  as  the  formulation 
of  a  generally  applicable  principle  or 
as  a  proper  criterion  for  the  disposition 
of  this  particular  case.   Courts  exist  to 
serve  the  parties ,  and  not  to  serve  them- 
selves ,  or  to  present  a  record  with 
respect  to  dispatch  of  business. 
Complaints  heard  as  to  the  law's  delays  arise 
because  the  delay  has  injured  litigants, 
not  the  courts.   For  the  court  to  consider 
expedition  for  its  own  sake  'regardless' 
of  the  litigants  is  to  emphasize  secondary 
considerations  over  primary." 

In  any  event,  and  despite  the  implication  in  the 
Court's  remarks  that  it  would  not  have  enough  to  do  if 
petitioner's  case  were  not  tried,  it  is  obvious  that  its  own 
convenience  would  not  have  been  upset  had  the  continuance  been 
granted.   The  Court  had  more  than  enough  cases  to  keep  it  busy; 
even  though  his  Honor  stated  that  "I  will  try  to  be  as 
generous  as  I  can  in  setting  a  time"  (II-B  Tr .  9),  the  Court 
heard  at  least  one  case  after  petitioner's  case  (II-B  Tr .  29). 

Up  to  that  time,  the  case  had  certainly  not 
languished  in  the  Tax  Court.   It  was  set  for  trial  as  expedi- 
tiously as  it  possibly  could  have  been;  an  order  for  trial 
status  report  indicating  that  the  case  would  be  set  for  trial 
on  April  5,  1965  was  dated  September  25,  1964  (I-A  Tr .  101), 
eight  days  after  the  case  was  put  at  issue  by  the  filing  of 
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respondent's  answer  (I-A  Tr .  54).    No  continuances  had 
previously  been  granted  or  requested;  the  case  is  therefore 
unlike  such  cases  as  Silagye  v.  Commissioner,  192  F.2d  886 
(2nd  Cir.  1951)  and  similar  cases  in  which  continuances  had 
been  granted  previous  to  the   denial  of  continuance  complained 
of. 

Nor  does  this  case  bear  any  similarity  to  such  cases 
as  Homer  H.  Germaine ,  11  TCM  226,  in  which  petitioners  first 
announced  that  they  were  read  for  trial  and  only  moved  to 
continue  after  it  became  apparent  that  their  proof  would  fail. 
Petitioner  herein  made  it  abundantly  clear  that  he  was  pro- 
ceeding to  trial  only  because  the  Court  left  him  no  alterna- 
tive, and  that  he  had  proof  of  his  claims  but  that  it  was  not 
ready.   His  motion  for  continuance  was  grounded  upon  the  fact 


4 
Petitioner's  response  to  the  order  for  trial  status 
report  made  it  clear  that  petitioner  did  not  expect  that  he 
could  be  ready  for  trial  by  April  (I-A  Tr .  102).   The  response 
was,  through  inadvertence,  not  mailed  until  December  16,  1965, 
seven  days  after  the  date  specified  in  the  order  (I-A  Tr .  101), 
In  the  ordinary  course  of  events,  the  Tax  Court  would  never- 
theless have  received  it  well  in  advance  of  December  22,  when 
it  prepared  the  calendar  for  the  April  5,  1965  San  Francisco 
session  (I-A  Tr .  99),  and  of  December  30,  which  is  the  date 
of  Notice  Setting  Case  for  Trial  (I-A  Tr .  56).   The  certifi- 
cate of  Howard  P.  Locke  dated  October  13,  1965  (I-A  Tr .  99- 
100)  was  the  first  advice  to  petitioner  that  the  Tax  Court  had 
no  record  of  receipt  of  his  response.   According  to  that 
certificate,  "response  to  trial  status  orders  are  not 
permanently  retained  or  made  a  part  of  the  record  in  a  case;" 
it  is  not  clear  whether  there  would  exist  any  record  of  the 
response  if  it  had  been  received. 
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that  he  was  not  ready  for  trial.   When  he  attempted  to  put  on 

a  case  in  these  circumstances,  he  floundered,  as  he  had,  in 

effect,  told  the  Court  he  would.   Some  of  the  Court's  remarks, 

when  placed  against  the  situation  which  petitioner  had 

frankly  described  to  the  Court,  are  illuminating: 

"He  must  have  records  or  some  data  by 
which  he  can  identify  the  places  of 
employment  and  residence  and  work." 
(II-B  Tr.  59). 

"Even  though  the  man  doesn't  have  the 
records ,  he  ought  to  have  some 
records  .  .  .  ."   (II-B  Tr.  89). 

"You  have  got  to  get  together  and  have 
your  proof  ready  or  else  acknowledge 
that  you  just  haven't  the  proof." 
(II-B  Tr.  92) . 

It  was  on  the  basis  of  these  and  similar  remarks  that 

petitioner  concluded  that  it  would  be  pointless  to  proceed 

further,  and  renewed  his  motion  for  a  continuance  (II-B  Tr .  94). 

From  this  point  on  it  was  entirely  clear,  if  it  had  not  been 

before,  that  the  Court's  choice  lay  between  granting  petitioner's 

motion  or  dismissal.   The  Court  denied  petitioner's  motion  in 

unequivocal  language: 

"...  (T)he  request  for  a  continuance 
should  be  and  is  denied  ..." 
(II-B  Tr.  101). 

After  this  ruling,  a  curious  exchange  took  place. 

The  Court  asked  counsel  for  respondent  what  efforts  had  been 

made  to  obtain  proof  of  facts  from  petitioner  prior  to  trial 

(II-B  Tr .  103).   Petitioner's  counsel  asked  whether  the  motion 

for  a  continuance  was  still  under  consideration  (II-B  Tr .  103- 
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104).   The  Court  answered: 

"I  have  stated  that  I  do  not  intend  to 
do  it  and  I  do  intend  to  affirm  it, 
but  I  am  trying  to  pull  together  the 
threads  here  that  will  provide 
additional  support  for  the  reasonable- 
ness of  my  action."   (II-B  Tr .  104). 

In  other  words,  the  Court  at  least  from  that  point  on  was 

interested  not  in  ascertaining  facts  upon  which  to  reach  a 

reasoned  decision,  but  only  in  making  a  record  to  support  a 

decision  it  had  already  made. 

The  next  procedural  event  was  respondent's  motion  to 
dismiss  the  case  for  lack  of  prosecution  (II-B  Tr .  112). 

"What  constitutes  'failure  to  prosecute,'  of  course, 
depends  on  the  facts  of  the  particular  case,  and  the  Court 
should  consider  all  the  pertinent  circumstances  in  exercising 
its  discretion."   5  Moore,  Federal  Practice  1119  (2nd  Edition, 
1964) .   (The  author  was  discussing  the  analogous  rule  of  the 
Federal  Rules  of  Civil  Procedure,  Rule  41(b).)   Cases  in  which 
grants  of  dismissals  were  held  to  constitute  abuses  of  discre- 
tion include  Carnegie  National  Bank  v.  City  of  Wolf  Point,  110 
F.2d  569  (9th  Cir .  1940)  and  Thomas  v.  Commissioner,  185  F.2d 
851  (6th  Cir.  1950). 

In  view  of  the  Court's  last  quoted  comment  (and  see 
similar  comments  at  II-B  Tr .  107  and  108),  it  is  obvious  that 
the  Court  did  not  "consider  all  the  pertinent  circumstances." 
In  arguing  respondent's  motion  to  dismiss,  counsel  for  both 
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sides  were  addressing  themselves  to  a  mind  already  closed. 

Had  the  Court  objectively  considered  the  facts  of 
record,  it  might  have  concluded  that  the  vast  blocks  of 
unexplained  time  during  which,  according  to  resondent  (II-B 
Tr.  109-111)  no  documentation  of  deductions  had  been  presented 
to  agents  of  the  Internal  Revenue  Service  simply  did  not  exist. 
Petitioner  was  first  approached  by  the  Service  in  April  of 
1961  (II-B  Tr.  109).   At  least  a  few  potential  issues  were 
settled  between  then  and  December  of  1963  (II-B  Tr .  117), 
during  which  period  petitioner  was  working  nights  and  week- 
ends (I-B  Tr.  79)  in  his  efforts  to  rebuild  the  fortune  he  had 
once  had  and  lost  (II-B  Tr .  38,  44).   (We  are  not,  of  course, 
here  concerned  with  the  business  acumen  which  petitioner  may 
or  may  not  have  demonstrated  in  his  efforts  to  rebuild  his 
fortune.   The  pertinent  point  for  purposes  of  this  appeal  is 
only  that  he  was  extremely  busy,  not  whether  his  efforts  were 
wisely  directed.)   From  December  of  1963  until  shortly  before 
he  moved  to  Sacramento  and  began  his  duties  as  Budget  Analyst 
for  the  Legislature,  the  time  that  he  felt  he  could  devote 
to  this  case  was  necessarily  given  over  to  the  preparation 
of  documents  for  filing  in  the  Tax  Court  (I-A  Tr .  1,  23,  28). 

Whether  the  Court  could  have  considered  all  of  these 
facts,  and,  in  the  proper  exercise  of  its  judicial  discretion, 
still  denied  petitioner's  motions  for  continuance  and  granted 
respondent's  motion  for  dismissal  is  a  question  this  Court 
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need  not  decide.   A  careful  reading  of  the  transcript  leaves  no 
doubt  that  the  Tax  Court  did  not  do  so.   Petitioner's  conten- 
tions were  not  given  the  unbiased  attention  and  the  Tax  Court's 
decision  did  not  reflect  the  careful  judgment  to  which 
petitioner  was  entitled. 


CONCLUSION 
Petitioner  submits  that  the  judgment  of  dismissal 
should  be  reversed  and  the  case  returned  to  the  Tax  Court  with 
instructions  that  it  be  set  for  trial. 
Dated,  Oakland,  California, 
February  11,  1966 

Respectfully  submitted, 
JOHNSTON  &  PLATT 


By  ROBERT  D.  PLATT 

Attorneys  for  Petitioner 
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rules . 
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OPINION  BELOW 


The  Tax  Court  wrote  no  opinion,  but  filed  an  order  of  dismissal 

1/ 
(I -A  R.  71)    and  an  order  denying  a  motion  to  set  aside  the  order  of 

dismissal  (I-A  R.  72). 

JURISDICTION 

This  petition  for  review  (I-A  R.  84-85)  involves  federal  income 

taxes  for  the  taxpayer's  calendar  years  1957  through  1960.   By  his 

notice  of  deficiency  mailed  on  December  12,  1963  (I-A  R.  7),  the 

Commissioner  determined  deficiencies  for  the  taxable  years  in  the  amounts 

as  follows  (I-A  R.  7): 

1/  "l-A  R."  references  are  to  volume  I-A  of  the  transcript  of  proceedings; 
and  "II-B  R."  references  are  to  volvime  II-B  of  the  transcript  of  proceed- 
ings. Except  for  the  first  four  pages  of  volume  II-B,  the  pages  are 
numbered  chronologically.  The  first  four  pages  will  be  referred  to  as 
"II-B,  Hearings,  May  27,  1964,  p.  ". 
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Year  Amount 

1957  $1,175.27 

1958  1,610.16 

1959  4,093.05 

1960  2,637.47 

Within  ninety  days  and  on  March  6,  1964,  taxpayer  filed  a  petition  for 
redetermination  with  the  Tax  Court,  pursuant  to  Section  6213  of  the 
Internal  Revenue  Code  of  1954.   (I-A  R.  1-6.)  In  response  to  the  peti- 
tion, the  Commissioner,  on  April  17,  1964,  filed  a  motion  to  dismiss 
for  failure  properly  to  prosecute.  (I-A  R.  20,  21.)  Thereafter,  on 
May  25,  1964,  the  taxpayer  filed  an  amendment  to  his  petition.  (I-A 
R.  23-27.)  At  the  hearing  on  the  Commissioner's  motion  to  dismiss  held 
on  May  27,  1964  (II-B,  Hearing,  May  27,  1964,  pp.  1-4),  the  Tax  Court 
ruled  that  the  such  amendment  did  not  cure  the  defects  in  the  petition 
and  ordered,  on  or  before  August  20,  1964,  the  filing  of  a  proper  amended 
petition,  or  the  showing  of  cause  why  the  petition  should  not  be  dis- 
missed for  failure  properly  to  prosecute  (I-A  R.  32) .  Pursuant  to  the 

order,  taxpayer,  on  August  18,  1964,  filed  an  amended  petition.   (I-A 

i 
R.  33-40.)  The  order  of  dismissal  (I-A  R.  71)  of  the  Tax  Court  was 

entered  on  April  15,  1965,  and  on  May  12,  1965,  the  Tax  Court  entered 
its  order  denying  taxpayer's  motion  to  set  aside  the  order  of  dismissal 
(I-A  R.  72) .  Within  the  three  month  period  prescribed  in  Section  7483 
of  the  Internal  Revenue  Code  of  1954,  the  taxpayer,  on  July  12,  1965, 
filed  a  timely  petition  for  review.   (I-A  R.  84-85.)  On  August  12,  1965, 
venue  for  review  of  the  order  of  dismissal  and  decision  by  this  Court 
with  respect  to  the  taxable  year  1957  was  stipulated  by  the  parties  pur- 
suant to  Section  7482(b)(2)  of  the  Internal  Revenue  Code  of  1954. 
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(I-A  R.  98.)  Jurisdiction  is  conferred  on  this  Court  by  Section  7482 
of  the  Internal  Revenue  Coee  of  1954. 

QUESTIONS.  PRESENTED 

Whether,  under  the  record  before  it,  the  Tax  Court  abused  its 
discretion  (a)  in  denying  the  taxpayer's  motions  for  continuance  when 
it  appeared  that  the  taxpayer,  having  had  ample  time,  exercised  not  the 
slightest  diligence  in  the  marshalling  of  any  evidence  necessary  to 
sustain  his  burden,  (b)  in  grant i©ig  the  Commissioner's  motion  to  dis- 
miss for  lack  of  prosecution  when  the  taxpayer  refused  to  go  forward 
with  the  proceeding,  and  (c)  in  denying  the  taxpayer's  motion  to  set 
aside  the  order  of  dismissal. 

RULES  INVOLVED 

The  applicable  rules  of  practice  of  the  Tax  Court  are  set  forth 
in  the  Appendix,  infra. 

STATEMENT 

This  petition  for  review  presents  to  this  Court  for  decision  the 
question  whether  the  Tax  Court  committed  reversible  error  by  abusing 
its  discretion  in  denying  taxpayer's  motions  for  continuance,  by  grant- 
ing the  Commissioner's  motion  to  dismiss  for  lack  of  prosecution,  and 
through  its  refusal  to  set  aside  the  order  of  dismissal  at  the 
Instance  of  the  taxpayer. 

Edwin  Jones  Montgomery,  Sr. ,  and  Dorothy  Scott  Montgomery,  husband 
and  wife,  reside  in  Ormsby  County,  Nevada.   (I-A  R.  33.)  Mrs. 
Montgomery's  interest  herein  arises  only  because  she  filed  joint  returns 
with  Mr.  Montgomery  who  will  hereinafter  be  referred  to  as  the  "taxpayer". 
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Individual  Income  tax  returns  for  the  taxpayer's  taxable  years  1958-1960 

were  filed  with  the  District  Director  of  Internal  Revenue  in  San 

Francisco,  California,  and  for  the  taxable  year  1957,  his  individual 

return  was  filed  with  the  District  Director  of  Internal  Revenue  in 

Detroit,  Michigan.   (I-A  R.  33-34,  54.) 

During  the  years  involved  in  this  proceeding  the  taxpayer,  an 

engineer,  the  holder  of  two  college  degrees,  a  teacher  and  mathematics 

instructor  (II-B  R.  36-37)  ,  was  a  full  time  salaried  employee  of  a 

2/ 
series  of  employers  (II-B  R.  52,  69-70).    "in  addition  to  this",  as 

taxpayer's  counsel  explained,  "Mr.  Montgomery  in  an  effort  to  make 

every  dime  he  possibly  could,  *  *  *   worked  weekends  and  nights  as  a 

sort  of  freelance  engineer  or  salesman."   (II-B  R.  69-70.)   It  was  in 

connection  with  the  latter  alleged  activities  that  taxpayer  sought , 

without  substantiating  his  right  so  to  do,  to  deduct  from  his  overall 

gross  income  large  amounts  as  business  expenses   which  resulted  in 

claims  of  substantial  business  losses.  (I-A  R.  8»)   For  each  of  the 

2/  The  nature  of  these  emplojnnents  was  not  established  with  precision 
at  the  hearing.  Taxpayer's  counsel  explained  to  the  Court  (II-B  R. 
59):   "Your  Honor,  may  I  Just  say  that  Mr.  Montgomery  has  worked  at 
a  great  many  places  and  for  a  great  many  different  people  over  the 
course  of  the  years  in  question,  and  one  of  the  problems  we  have  is 
that  he  simply  cannot  recall  now  exactly  what  dates  he  worked  and 
exactly  what  places." 

3/  Below,  Government  counsel,  in  the  presence  of  taxpayer  and  his 
counsel  described  to  the  Tax  Court  the  effect  of  this  practice. 
Without  contradiction,  it  was  pointed  out  with  reference  to  the 
years  1950  to  1960  (II-B  R.  20): 

Examination  of  all  returns  for  years  *50  to  *60 
will  show  that  in  various  years  Petitioner  has 
claimed  he  has  been  in  various  businesses.   In 
these  businesses  he  reports  less  than  $50.00  of 
income  but  more  than  $5,000  of  expenses.  He 
does  this  year  after  year. 

(Continued  on  following  page.) 
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years  in  issue ,  taxpayer  also  claimed  depreciation  on  rental  property 
without  establishing  the  depreciable  basis  thereof  (I-A  R.  9,  10,  12, 
15),  and,  in  two  of  such  years,  without  substantiation,  claimed  deduc- 
tions for  repairs  and  a  casualty  loss  resulting  from  fire  (I-A  R.  12, 
15).   In  two  of  the  years  before  the  court,  taxpayer  claimed,  also 
without  substantiation,  deductions  for  casualty  losses  resulting  from 
theft  and  an  automobile  accident.   (I-A  R.  8,  12.)  And  in  1960  taxpayer 
deducted  $31,500  as  a  loss  resulting  from  the  worthlessness  of  certain 
bonds  without  establishing  their  basis  or  the  year  in  which  they  became 
worthless.   (I-A  R.  15.) 

This  case  has  been  under  investigation  since  November  9,  1959,  and 
although  investigating  revenue  agents  made  numerous  attempts  to  obtain 
substantiating  evidence  between  that  date  and  December  12,  1963,  the  date 
the  notice  of  deficiency  was  mailed,  the  taxpayer  failed  to  produce 
such  evidence.   (I-A  R.  61-62.)  At  least  as  early  as  April  4,  1961, 
and  more  than  four  years  before  the  hearing  below,  the  Internal  Revenue 
Service  wrote  to  taxpayer  concerning  the  substantiation  of  the  deduc- 
tions here  in  issue.   (II-B  R.  109-110.)   In  a  series  of  letters  to 
the  Internal  Revenue  Service  beginning  at  least  as  early  as  July  15, 
1962,  taxpayer  asserted  variously  that  it  would  be  difficult  for  him  to 
substantiate  his  case  because  his  records  were  burned  or  destroyed  and 
that,  if  given  a  little  more  time,  he  would  produce  such  substantiating 
records  and  evidence.   (II-B  R.  4.) 

3/  (Continued  from  preceding  page.) 

The  tax  consequence  of  the  deduction  of  these  alleged  business  expenses 
is  startling.   While  taxpayer  earned  gross  income  in  full  time  employ- 
ment in  the  form  of  salary  in  amounts  averaging  approximately  $12,000 
per  year,  the  total  amount  of  his  federal  income  tax  payments  during 
those  years  was  Just  over  $800,  excepting  an  additional  amount  paid  in 
settlement  of  a  previous  tax  dispute  relating  to  the  years  1952,  1953, 
1355^n^956^(I^BR^9j 
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On  May  20,  1963,  at  a  conference  with  Appellate  Division  representa- 
tives, taxpayer  was  orally  advised  of  the  precise  character  of  the 
evidence  necessary  to  substantiate  the  deductions  claimed  on  his  returns. 
Shortly  thereafter  the  Appellate  Division  advisor  corresponded  with  tax- 
payer, detailing  with  great  specificity  precisely  the  type  of  evidence 
required.  The  letter  also  advised  taxpayer  that  he  would  be  allowed 
ninety  days  from  June  1,  1963,  wlthiia  which  to  produce  the  substantiating 
records  and  evidence  which  had  not  been  forthcoming  during  the  previous 
three  years.   The  letter  explained  to  the  taxpayer  that  unless  such 
substantiation  was  produced  within  that  period  the  Internal  Revenue 
Service  would  be  without  recourse  other  than  to  issue  a  statutory  notice 
of  deficiency.   In  point  of  fact,  a  period  of  more  than  six  months  was 
extended  to  the  taxpayer  for  such  purpose.   (II -B  R.  4-5;  I-A  R.  62.) 
Finally,  on  December  12,  1963,  the  Commissioner  issued  a  deficiency 
notice  which  made  the  following  adjustments  with  respect  to  taxpayer's 
unsubstantiated  claims  (I-A  R.  7-17) s 
Unallowed  deductions         1957        1958         1959        I960 

Business  loss  $3,584.53   $6,588.03   $19,792.36  $2,584.99 

Rents  -  (1)  Depreciation  1,000.00    1,000.00     1,000.00  1,000.00 

(2)  Repairs  1,140.00  675.00 

(3)  Fire  loss  2,400.00 
Casualty  loss  1,300.00                  600.00 

Medical  expense  183.40      303.84  414.76 

Capital  loss  3,800.14 

Acting  pro  se,  the  taxpayer  on  March  6,  1964,  filed  a  petition  for  a 

redetermination  of  the  deficiencies  set  forth  in  the  Commissioner's  notice. 

(I-A  R.  1-17.)   In  his  petition  taxpayer  averred  under  oath  that  (I-A  R.5): 

The  normally  available  records  to  substantiate 
all  of  the  items  disallowed  were  destroyed  by  fires. 
The  fact  of  the  fires  was  clearly  established  and  it 
was  shown  that  the  Petitioners  required  a  considerable 
time  to  gather  substantiating  evidence.   (Emphasis 
supplied.) 
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However,  taxpayer  failed  to  allege  any  facts  which  would  substantiate 

the  numerous  deductions  claimed  on  his  returns.  Accordingly,  a  motion 

was  filed  by  the  Commissioner  seeking  the  dismissal  of  the  proceedings 

for  failure  to  state  any  relevant  facts  to  sustain  the  assignments  of 

error  alleged  in  the  petition.   (I -A  R.  20-21.) 

Hearing  on  the  motion  was  set  for  May  27,  1964,  and  notice  thereof 

was  given  to  the  parties.   (I-A  R.  22.)  Prior  to  the  hearing,  and  on 

May  25,  1964,  taxpayer  filed  an  answer  to  the  Commissioner's  motion  to 

dismiss  and  also  an  amendment  to  his  allegedly  defective  petition. 

(I-A  R.  23-30.)   At  the  hearing,  which  was  not  attended  by  the  taxpayer, 

the  Tax  Court  concluded  that  the  original  petition  failed  to  allege 

substantiating  facts,  but  merely  "vituperations  against  people  in  the 

Revenue  Service."   (II-B,  Hearing,  May  27,  1964,  p.  4.)  The  Tax  Court 

also  concluded  that  the  amendment  to  the  petition  did  not  cure  the 

defects  set  forth  in  the  motion.   (I-A  R.  32.)   In  keeping  with  the 

Commissioner's  suggestion  (II-B,  Hearing,  May  27,  1964,  p.  2),  however, 

the  Tax  Court  refrained  from  dismissing  the  petition  and  by  its  order 

directed  the  taxpayer  to  file  a  proper  amended  petition  by  August  20, 

1964,  setting  forth  appropriate  facts,  or  to  show  cause  on  August  26, 

1964,  why  the  case  should  not  be  dismissed  for  failure  properly  to 

prosecute.   (I-A  R.  32.)  Thereafter,  taxpayer  retained  counsel  who 

prepared  and,  on  August  18,  1964,  filed  an  amended  petition  (I-A  R. 

33-51)  which  resulted  in  the  discharge  of  the  order  to  show  cause  (I-A 

R.  52  ).   Issue  was  Joined  on  September  17,  1964,  upon  the  filing  of 

the  Commissioner's  answer  to  the  amended  petition  (I-A  R.  54-55),  and, 

4/  Counsel  did  not  actually  enter  their  appearance  until  September  4, 
1964.   (I-A  R.  53.) 
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on  December  30,  1964,  the  case  was  set  for  hearing  in  San  Francisco  on 
April  5,  1965  (I-A  R.  56). 

Under  date  of  March  1,  1965,  counsel  for  taxpayer  filed  a  motion 
to  continue  the  case  to  the  Fall  Session  of  the  Tax  Court,  asserting 
as  grounds  therefor  taxpayer's  preoccupation  as  budget  analyst  for  the 
Nevada  legislature  and  his  Inability  to  spare  the  several  days  which 
would  be  necessary  to  travel  to  Tucson,  Arizona,  and  Sacramento, 
California,  to  sort  out  records  stored  In  those  locations  which  would 
be  necessary  to  establish  the  deductions  at  Issue.   (I-A  R.  57-58.) 
And  under  penalty  of  perjury  taxpayer  on  March  24,  1965,  filed  a 
declaration  to  the  same  purport  In  support  of  the  motion.   (I-A  R.  67-68.) 
In  opposition  to  the  motion  for  continuance  a  notice  of  objection  was 
filed  averring  the  long  and  fruitless  attempts  to  obtain  from  taxpayer 
evidence  In  support  of  the  deductions  In  Issue  and.  In  particular,  the 
contradictory  statements  made  under  oath  by  the  taxpayer  In  the  original 
petition  that  "The  normally  available  records  to  substantiate  all  of  the 
Items  disallowed  were  destroyed  by  fires"  and  the  claimed  existence  of 
such  records  In  Tucson  and  Sacramento.   (I-A  R.  61-66.) 

Following  Its  consideration  of  taxpayer's  refusal  over  a  period 
of  five  years  to  produce  any  evidence  in  substantiation  of  the  deduc- 
tions m  issue  and  his  contradictory  assertions  as  to  the  availability 
of  such  evidence,  the  Tax  Court  denied  the  taxpayer's  motion  for  con- 
tinuance (II-B  R.  8)  for  the  reason  that  (II-B  R.  9): 

The  statement  here  is  that  simply  the  man  is  too 
busy  to  come  down  here.   That  is  what  it  amounts 
to.   He  has  been  notified  since  last  December 
that  this  case  is  going  to  be  set  today  and  it 
is  up  to  him  to  make  arrangements. 
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The  Tax  Court  continued  (II-B  R.  10): 

There  have  been  so  many  intermediate  motions  and 
petitions  and  the  like  and  I  can't  see  that  there 
is  any  real  basis  except  that  the  gentleman^ — he 
is  not  engaged  in  a  trial  or  anything,  he  is  work- 
ing over  in  the  Legislature,  apparently,  as 
assistant  counsel,  and  he  must  be  able  to  arrange 
his  personal  affairs.   I  think  if  we  put  it  off 

it  is  going  to  be  the  same  thing  when  it  comes  I 

up  again,  and  I  don't  think  to  continue  it  would 
serve  any  purpose. 

Thereupon,  the  Tax  Court  set  the  trial  of  the  cause  for  April  7,  1965.        ' 

(II-B  R.  10-11.) 

On  April  7th  and  8th,  1965,  the  case  proceeded  to  trial,  and  after 
several  hours  of  inconclusive  testimony  by  the  taxpayer  during  which 
"not  one  iota  of  evidence"  (II-B  R.  88,  114-115)  with  regard  to  any  of 
the  questioned  items  was  adduced  counsel  for  the  taxpayer  was  warned 
that  the  burden  of  establishing  the  case  was  his  (II~^B  R.  84,  87). 
Thereupon  counsel  for  the  taxpayer  renewed  his  ob^ect^oa^^-te-the  granting 
of  the  Commissioner *s-motl^n^  and  the  Tax  Court  announced — after  stating 
that  it  had  considered  the  written  motion  for  continuance,  the  written       I 
objection  thereto  and  the  oral  colloquy  of  counsel — its  adherence  to 
its  prior  ruling.   (II-B  R.  94-101.) 

Following  counsel's  refusal  to  present  further  evidence  on  behalf 
of  the  taxpayer  (II-B  R.  102-103,  113),  the  Tax  Court  commented  on 
taxpayer's  refusal  to  stipulate  the  simple  facts  of  the  case  and  stated 
that  there  "have  been  indications  that  there  have  not  been  efforts  to 
properly  prepare  the  case  or  diligently  get  this  matter  out"  (II-B 
R.  104).   In  this  connection,  the  court  invited  the  taxpayer  to  explain 
the  apparent  lack  of  diligence  in  the  preparation.   (II-B  R.  104,  , 
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108-109.)   Although  taxpayer  was  physically  in  the  courtroom  (II-B  R. 
112) ,  counsel  did  not  seek  to  adduce  his  explanation  for  his  dilatory 
conduct.   In  explanation,  however,  counsel  stated  on  taxpayer's  behalf 
that  the  failure  to  produce  substantiating  records  was  occasioned  by 
the  letter's  compulsion  to  work  abnormally  long  hours  and  his  feeling 
that  over  the  years  the  deadlines  imposed  by  the  Internal  Revenue 
Service  with  respect  to  the  records  sought  were  too  immediate.   (II-B 
R.  116-117.)   Upon  the  Commissioner's  oral  motion  that  the  case  be 
dismissed  for  lack  of  prosecution  (II-B  R.  112) ,  the  Tax  Court  on 
April  15,  1965,  reluctantly  dismissed  the  proceedings  and  sustained 
the  deficiencies  as  determined  by  the  Commissioner  (I-A  R.  71,  II-B 
R.  120). 

On  May  10,  1965,  counsel  for  the  taxpayer  filed  a  motion  to  set 
aside  the  order  of  dismissal  together  (I-A  R.  72-77)  with  a  supporting 
affidavit  (I-A  R.  78,  81)  in  which  taxpayer  alleged  that  it  had  been 
impossible  for  him  to  obtain  the  substantiating  records  under  consid- 
eration because  a  financial  disaster  which  occurred  in  1950  made  it 
necessary  for  him  to  spend  virtually  all  of  his  time  in  trying  to 
reestablish  his  erstwhile  financial  position,  and  because  a  fire  had 
destroyed  some  of  his  records.   Denial  of  this  motion  was  made  on 
May  12,  1965.   (I-A  R.  72.) 

'  SUMMARY  OF  ARGUMENT 

The  Tax  Court  did  not,  under  the  circumstances  disclosed  by  the 
record,  abuse  its  discretion  in  denying  taxpayer's  motions  for  con- 
tinuance, in  granting  the  Commissioner's  motion  to  dismiss,  and  in 
denying  the  taxpayer's  motion  to  set  aside  the  order  of  dismissal. 
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The  granting  or  denial  of  a  continuance  after  issue  is  joined  is  a  matter 
strictly  within  the  discretion  of  the  trial  court.  The  same  is  true  of 
the  grant  or  denial  of  a  motion  to  dismiss  for  failure  to  prosecute  and 
the  grant  or  denial  of  a  motion  to  set  aside  an  order  of  dismissal. 
The  trial  court's  action  in  any  such  matter  will  not  be  overruled  by 
an  appellate  court  unless  there  has  been  a  clear  abuse  of  that 
discretion. 

Lack  of  preparation  is  not  a  ground  for  obtaining  a  continuance 
unless  there  is  a  valid  reason  for  such  lack.  Where  it  appears  that  a 
party  has  not  had  time  to  prepare  for  trial,  a  continuance  will  be 
granted;  but  where,  as  here,  a  party  who  might  have  been  prepared  for 
trial  will  very  seldom  be  granted  a  continuance  because,  for  reasons 
of  his  own  convenience,  he  is  not  prepared.   In  such  a  case  it  is  clear 
that  the  exercise  of  the  trial  court's  discretion  will  not  be  dis- 
turbed. Having  rightfully  denied  the  taxpayer's  requests  for  a 
continuance,  it  was  not,  under  the  circumstances,  an  abuse  of  discretion 
for  the  Tax  Court  to  dismiss  the  proceedings  for  want  of  prosecution. 
Not  to  have  done  so  would  have  rendered  meaningless  its  previous  action. 
Similarly,  the  Tax  Court  did  not  abuse  its  discretion  in  denying 
taxpayer's  motion  to  set  aside  its  order  of  dismissal.  In  this  case, 
the  only  basis  for  such  a  motion  is  that  its  previous  actions  involved 
an  abuse  of  discretion,  which  they  did  not. 
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ARGUMENT 

THE  TAX  COURT  DID  NOT  ABUSE  ITS  DISCRETION  IN 
DENYING  TAXPAYER'S  MOTIONS  FOR  CONTINUANCE  AND 
IN  GRANTING  THE  COMMISSIONER'S  MOTION  TO  DIS- 
MISS FOR  LACK  OF  PROSECUTION;  NOR  DID  THE  TAX 
COURT  ABUSE  ITS  DISCRETION  IN  DENYING  TAXPAYER'S 
MOTION  TO  SET  ASIDE  THE  ORDER  OF  DISMISSAL 

The  taxpayer  charges  the  Tax  Court  with  abuse  of  discretloa  in 
denying  his  motions  for  continuance  and  thereafter  in  granting  the 
Commissioner's  motion  to  dismiss  for  failure  to  prosecute  and  in 
denying  his  motion  to  set  aside  the  order  of  dismissal.  For  these 
reasons  it  is  urged  that  the  order  of  dismissal  be  reversed  and  that 
the  case  be  remanded  to  the  Tax  Court  with  instructions  that  it  be  set 
for  trial.  We  sulxnit  that  there  is  no  merit  to  the  taxpayer's  con- 
tentions with  respect  to  any  of  the  Tax  Court's  actions  since  each 
such  action  involved  no  abuse  of  that  body's  discretion.  We  fully 
agree  with  the  taxpayer  (Br.  7)  that  the  fundamental  question  the  Tax 
Court  had  to  answer  was  whether  the  taxpayer  should  have  been  given 
more  time  to  prepare  his  case.  We  apprehend  also  that  the  answer  to 
this  question  is  decisive  of  each  of  the  errors  alleged  on  this  appeal 
since  each  alleged  error  is  grounded  solely  upon  the  Tax  Court's 
alleged  abuse  of  discretion  in  denying  taxpayer's  motions  for  a  con- 
tinuance. Vevelstad  v.  Flynn,  230  F.  2d  695  (C.A.  9th),  certiorari 
denied,  352  U.S.  827;  United  States  v.  Pacific  Fruit  &  Produce  Co., 
138  F.  2d  367  (C.A.  9th);  Hicks  v.  Bekins  Moving  &  Storage  Co. ,  115 
F.  2d  406  (C.A.  9th);  Sweeney  v.  Anderson ,  129  F.  2d  756  (C.A.  10th); 
Grunewald  v.  Missouri  Pacific  Railroad  Co.,  331  F.  2d  983  (C.A.  8th). 
Moore,  Federal  Practice  (2d  ed.) ,  par.  41.11,  p.  1125. 
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A  consideration  of  the  applicable  law  and  the  peculiar  facts  of 
this  case  makes  it  plain  that  the  denial  by  the  Tax  Court  of  the  tax- 
payer's motion  for  a  continuance  was  based  upon  established  considerations 
of  fairness,  justice  and  sound  judicial  administration.   It  is  universally 
accepted  that  the  grant  or  denial  of  a  motion  for  a  continuance  is  within 
the  sound  discretion  of  the  trial  court ,  and  on  appeal  the  applicable 
standard  is  that  of  the  presence  or  absence  of  abuse.   United  States  v. 
Pacific  Fruit  fc  Produce  Co. ,  supra ;  Daisberg  v.  Markham„  149  F.  2d  812 
(C.A.  3d);  Woodbury  v.  Commissioner,  231  F.  2d  121  (C.A.  3d);  Golding 
V.  United  States,  219  F.  2d  109  (C.A.  4th);  Girard  Trust  Co.  v.  Amsterdam, 
128  F.  2d  376  (C.A.  5th);  Scholl  v.  Felmont  Oil  Corp. .  327  F.  2d  697 
(C.A.  6th);  Andrews  v.  Hotel  Sherman,  138  F.  2d  524  (C.A,  7th); 
Grunewald  v.  Missouri  Pacific  Railroad  Co. ,  331  F.  2d  983  (C.A.  8th); 
Baltimore  American  Ins.  Co.  v.  Pecos  Mercantile  Co. ,  122  F.  2d  143 
(C.A,  10th);  Bressler  v,  Bressler,  274  F,  2d  91  (C.A,  D,C.).   Discretion 
indicates  the  absence  of  a  hard  and  fast  rule.   Langnes  v.  Green ,  282 
U.S.  531,  541.  A  request  for  a  continuance,  as  here,  because  of 
inadequate  preparation  is  subject  to  these  principles.  Hicks  v. 
Bekins  Moving  fe  Storage  Co. ,  115  F.  2d  406  (C,A,  9th);  United  States  v. 
Pacific  Fruit  &  Produce  Co.,  138  F.  2d  367  (C.A,  9th);  Sweeney  v. 
Anderson ,  129  F.  2d  756  (C.A.  10th);  Everts  v.  Will  S.  Fawcett ,  Co. , 
3  Cal.  App.  2d  261,  38  P.  2d  868. 

Neither  party  to  a  law  suit,  of  course,  should  be  forced  to  trial 
before  he  has  an  adequate  opportunity  to  investigate  the  facts  and  to 
prepare  his  case.  However,  the  proper  administration  of  the  judicial 
process  requires  the  elimination  of  unnecessary  delay  in  the  trial  of 
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cases  and  the  prompt  dispatch  of  Judicial  business.  The  trial  courts 

must  and  do  have  broad  discretion  in  managing  their  calendars  and  in 

holding  litigants  to  assigned  dates  in  order  to  facilitate  the  orderly 

trial  of  cases  before  them  in  view  of  the  limited  Jutdicial  manpower 

and  court  officials  available.   Janousek  v.  French ,  287  F.  2d  616, 

623  (C.A.  8th) ;  Sweeney  v.  Anderson,  supra,  p.  758.   This  Court  long 

since  made  clear  the  litigant's  responsibility  in  Hicks  v.  Bekins 

Moving  &  Storage  Co. ,   supra,  p.  409,  in  its  quotation  from  Inderbitzen 

V.  Lane  Hospital,  17  Cal.  App.  2d  103,  106,  61  P.  2d  514,  516: 

The  duty  rests  upon  the  plaintiff  at  every  stage  of 
the  proceeding  to  use  diligence  and  to  expedite  his 
case  to  a  final  determination,  and  unless  it  is  made 
to  appear  that  there  has  been  a  gross  abuse  of  dis- 
cretion on  the  part  of  the  trial  court  in  dismissing 
an  action  for  lack  of  prosecution  its  decision  will 
not  be  disturbed  on  appeal.   (Emphasis  supplied.) 

Here,  the  taxpayer's  posture  is  the  antithesis  of  the  requirement 

clearly  stated  in  the  Hicks  case.  While  want  of  preparation  of  a 

litigant's  case  may,  upon  a  showing  of  some  precise  legal  or  strong 

equitable  reason,  constitute  a  ground  for  a  continuance,  such  is  not 

the  case  when  such  an  absence  of  preparation  is  coupled  with  the 

negligence,  indifference,  lack  of  diligence  and  ambivalence  of 

position  manifested  by  the  instant  taxpayer.  As  the  record  shows,  for 

a  period  of  about  five  years  prior  to  the  conduct  of  the  proceedings 

below,  the  Internal  Revenue  has  exercised  every  effort  to  obtain  from 

the  taxpayer  evidence  to  substantiate  large  deductions  claimed  by  him. 

Thus,  in  letter  after  letter  (II-B  R.  4,  106,  109)  the  Internal  Revenue 

Service  solicited  the  taxpayer's  production  of  records  or  other  evidence 

to  substantiate  his  claims.  And  to  these  queries  taxpayer  responded 
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contradictorily  that  the  support ixig  records  were  burned  or  destroyed  and 
that,  should  a  little  more  time  be  extended,  they  would  be  made  available. 
(II-B  R.  4.)   In  his  original  petition  (I-A  R.  1-17)  taxpayer  averred 
under  oath  that  "The  normally  available  records  to  substantiate  all  of 
the  items  disallowed  were  destroyed  by  fires"  (I-A  R.  5) .   In  point 
of  fact,  however,  the  probabilities  are  that  only  a  small  portion  of 
the  supporting  records  for  the  years  at  issue  were  consumed  in  a  fire 
which  occurred  on  March  24,  1959.   (I-A  R.  79.)   Clearly,  records  re- 
lating to  transactions  after  that  date  were  not  destroyed  as  stated. 
Thus  records  relating  to  the  years  1959  and  1960  should  have  been 
intact.  And,  in  view  of  the  date  of  the  fire  and  the  filing  date  of 
the  1958  return,  there  would  appear  a  strong  probability  that  records 
sufficient  to  serve  as  a  basis  for  the  detailed  deductions  claimed  for 
that  year  were  spared  as  well.   In  any  event,  between  the  time  that 
the  audit  of  the  first  of  the  years  in  issue  took  place  in  1959  (I-A 
R.  61-64)  and  the  date  of  the  hearing  in  1965,  taxpayer  had  ample 

y 

time  to  assemble  or  reconstruct  his  supporting  records. 

Although  taxpayer  did  not  retain  counsel  until  July,  1964  (I-A 

R.  73) ,  he  was  fully  advised  of  the  nature  of  the  evidence  required 

to  support  his  claim,  both  orally  at  conference  on  May  20,  1963 

5/  At  the  hearing,  taxpayer  claimed  he  was  unable  to  produce  support- 
ing records.  Yet,  on  his  1960  income  tax  return  he  claimed  as  a 
business  deduction  on  Schedule  C  several  hundred  dollars  of  business 
expenses  with  the  following  explanation  (II-B  R.  22,  Ex.  4-D): 

The  major  business  activity  was  intensive  work 
replacing  burned  records  of  previous  business 
activities  in  Pennsylvania  and  Arizona  as  de- 
manded by  the  Internal  Revenue  Service.  This 
involved  extensive  correspondence,  long  distance 
telephone  calls  and  Several  (sic)  trips.  Trips 
to  I.  R,  S.  office  in  San  Francisco  were 
necessitated. 
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(II-B  R.  4),  and,  shortly  thereafter,  by  detailed  written  advice  (II-B 
R.  5) .    Nor  was  he  placed  under  undue  pressure  to  produce  such  evldenc< 
To  the  contrary,  although  taxpayer  was  at  long  last  notified  in  writing 
that  unless  he  produced  in  ninety  days  the  evidence  he  had  failed  to 
produce  during  the  several  preceding  years,  a  statutory  notice  of  de- 
ficiency would  issue  (II-B  R.  5) ,  more  than  six  months  were  permitted 
to  expire  before  the  notice  actually  issued  on  December  12,  1963. 

The  chronology  of  the  case,  particularly  in  view  of  its  tortuous 
background  and  the  Indefinite  continuance  sought ,  also  demonstrates 
that  the  taxpayer  was  not  rushed  to  trial.  More  than  nine  months  passed 
between  the  mailing  in  December,  1963,  of  the  statutory  90-day  letter 
(I-A  R.  7-17) ,  which  in  great  detail  set  forth  the  position  of  the 
Commissioner,  and  the  filing  of  the  Commissioner's  answer  to  taxpayer's 
amended  petition  (I-A  R.  33-40)  on  September  17,  1964.   In  July  1964, 
taxpayer  retained  counsel  of  exceptional  competence,  and  on  December  30, 
1964,  the  trial  was  set  for  April  5,  1965.   Thus,  after  several  years  of 
opportunity  to  marshal  evidence  to  support  his  deductions  prior  to  the 
filing  of  the  statutory  notice,  there  remained  to  the  taxpayer  almost 
sixteen  months  more  in  which  to  substantiate  his  case.  Moreover, 
although  the  reasonable  opportunity  to  prepare  for  trial  pertains  to 
the  litigant  and  not  to  his  attorney  (Miller  v.  Johnson,  Inc. ,  191  Va. 
768,  62  S.E.  2d  870;  Brunson  v.  Hamilton  Ridge  Lumber  Co. ,  122  S.C. 
436,  115  S.E.  624;  Berger  v.  Mantle,  18  Cal.  App.  2d  245,  63  P.  2d  335) 
counsel  had  more  than  eight  months  for  preparation. 

6/  That  taxpayer  was  not  uninformed  in  this  matter  is  made  clear  by  the 
fact  that  he  was  involved  in  similar  proceedings  in  the  Tax  Court  for 
the   years  1952,  1953,  1955  and  1956.   (II-B  R.  7.)   In  that  proceeding, 
which  was  ultimately  settled,  taxpayer  sought  and  was  granted  two 
continuances. 
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Under  the  record  before  it  it  is  difficult  to  perceive  how  the  Tax 
Court  could  have  concluded  other  than  that  the  taxpayer  had  ample  time 
to  prepare  his  case.   It  is  true  that  the  Tax  Court  could  have  in  its 
discretion  at  the  hearings  on  April  5  or  April  7  and  8,  1965,  or  at 
any  time  prior  thereto,  granted  any  continuance  which  it  felt  to  be 
reasonable.  Cf.  Bedgisoff  v.  Cushman ,  12  F.  2d  667  (C.A.  9th).   But 
it  properly  refrained  from  doing  so  in  view  of  the  startling  and 
protracted  display  of  dilatory  conduct  and  complete  lack  of  diligence 
on  the  part  of  the  taxpayer.  Nor  should  the  taxpayer's  protestations 
of  official  duties  and  the  need  for  substantial  expenditures  (I-A  R. 
67-68,  78-81)  necessarily  have  compelled  the  Tax  Court  to  grant  the 
continuance.   It  is  well  established  that  official  duties  of  a  far 
higher  character  than  those  here  involved  and  the  necessity  of  expendi- 
tures of  a  similar  magnitude  need  not  lead  to  the  grant  of  a  continu- 
ance of  judicial  proceedings.   Sweeney  v.  Anderson,  129  F.  2d  756 
(C.A.  10th).  Moreover,  the  true  underlying  causes  of  the  alleged  need 
for  additional  time  for  preparation  involve  duty  and  expense  not  at  all. 
As  taxpayer's  counsel  candidly  explained  (II-B  R.  116-117),  during  the 
time  when  the  taxpayer  should  have  pursued  diligently  the  preparation 
of  his  case  he  was  under  a  compulsion  to  work  abnormally  long  hours  to 
reestablish  a  lost  fortune,  "to  work  perhaps  toward  a  pie  in  the  sky 
*  *  *."  He  felt — over  a  period  of  about  five  years — that  he  had  never 
been  given  sufficient  time  to  gather  his  evidence. 

Lack  of  preparation  is  not  a  ground  for  obtaining  a  continuance 
unless  there  is  a  valid  reason  for  such  lack.  Manifestly,  an  unfet- 
tered compulsion  to  utilize  all  of  one's  time  to  establish  a  fortune 
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is  not  such  a  reason.  No  more  Is  a  supposed  lack  of  time  to  gather  evlde 
such  a  reason  when  time  in  the  magnitude  of  five  years  was  available.   As 

was  observed  by  this  Court  in  United  States  v.  Pacific  Fruit  &  Produce 

i 
Co. ,  138  F.  2d  367,  372:  ; 

Where  it  appears  that  a  party  has  not  had  time  to  ] 

make  adequate  preparation  for  trial,  a  continuance  i 

will  be  granted,  but  a  party  who  might  have  been  i 

prepared  for  trial  will  very  seldom  be  granted  a  | 

continuance  because  he  is  not  prepared,  and  cer- 
tainly in  such  a  case  the  exercise  of  the  court's 
discretion  will  not  be  disturbed. 

It  is  well  settled  that  a  court  has  inherent  power  to  dismiss  a 

civil  case  for  lack  of  prosecution.   Link  v.  Wabash  Railroad  Co. ,  370 

U.S.  626;  United  States  v.  Pacific  Fruit  &  Produce  Co. ,  supra;  Hicks 

V.  Bekins  Moving  &  Storage  Co. ,  115  F.  2d  406  (C.A.  9th);  Janousek  v. 

Wells,  363  F.  2d  118  (C.A.  8th);  Grunewald  v.  Missouri  Pacific  Railroad 

Co.  ,  331  F.  2d  983  (C.A.  8th).   Dismissal  under  such  circumstances  is  a 

matter  of  discretion.  As  the  Supreme  Court  indicated  la  the  Link  case, 

supra,  370  U.S.,  p.  633: 

i 

Whether  such  an  order  can  stand  on  appeal  depends 
not  on  power  but  on  whether  it  was  within  the 
permissible  range  of  the  court's  discretion. 

Here,  following  the  Tax  Court's  denial  of  taxpayer's  motion  for  continu- 
ance ,  the  taxpayer  refused  to  proceed  further  with  the  presentation  of 
his  case.   (II-B  R.  102.)  Necessarily,  having  rightfully  denied  tax- 
payer's request  for  a  continuance,  it  was  not,  under  the  circumstances, 
an  abuse  of  discretion  for  the  Tax  Court  to  grant  the  Commissioner's 
motion  to  dismiss  for  want  of  prosecution.  Vevelstad  v.  Flynn,  230 
F.  2d  695  (C.A.  9th);  United  States  v.  Pacific  Fruit  &  Produce  Co. , 

supra;  Hicks  v.  Bekins  Moving  &  Storage  Co. ,  supra;  Sweeney  v. 

li 
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Anderson ,  129  F.  2d  756  (C.A.  10th).   To  have  done  otherwise  could  have 
done  no  other  than  vitiate  the  substance  of  its  order  of  denial. 

Nor  do  we  perceive  any  abuse  of  discretion  in  the  Tax  Court's 
denial  of  the  motion  to  set  aside  the  order  of  dismissal.  The  Tax 
Court  unquestionably  can  grant  a  rehearing  for  good  cause  shown.   But, 
as  in  the  case  of  a  continuance  after  issue  is  Joined  and  a  dismissal 
for  lack  of  prosecution,  the  granting  or  denial  of  a  rehearing  or  new 
trial  is  within  the  sound  discretion  of  the  trial  court  and  its  action 
in  such  matters  should  not  be  overruled  in  the  absence  of  a  clear  abuse 
of  discretion.   With  respect  to  such  motions,  and  other  similar  inter- 
mediate proceedings  before  the  trial  court,  the  Supreme  Court  said  in 
Wright  v.  Hollingsworth,  1  Pet.  164,  168,  where  an  amendment  to  the 
complaint  had  been  allowed: 

But  the  allowance  and  refusal  of  amendments  in  the 
pleadings,  the  granting  or  refusing  new  trials,  and 
indeed,  most  other  incidental  orders  made  in  the 
progress  of  a  cause,  before  trial,  are  matters  so 
peculiarly  addressed  to  the  sound  discussion  [sic] 
of  the  courts  or  original  jurisdiction,  as  to  be  fit 
for  their  decision  only ,  under  their  rules  and  modes 
of  practice.  This,  it  is  true,  may,  occasionally, 
lead  to  particular  hardships;  but  on  the  other  hand, 
the  general  inconvenience  of  this  court  attempting 
to  reverse  and  correct  all  the  intermediate  proceedings 
in  suits,  between  their  commencement  and  final  Judg- 
ment, would  be  intolerable.  This  court  has  always 
declined  interfering  in  such  cases;  accordingly,  it 
was  held  by  the  court,  in  Wood  v.  Young,  5  Cranch 
237,  that  the  refusal  of  the  court  below  to  continue 
a  cause,  after  it  is  at  issue,  is  not  a  matter  upon 
which  error  can  be  assigned;  that  the  refusal  of  the 
court  below  to  grant  a  new  trial,  is  not  a  matter 
for  which  a  writ  of  error  lies,  5  Cranch  11,  187,  and 
4  Wheat.  220;  and  that  the  refusal  of  the  court  below, 
to  allow  a  plea  to  be  amended,  or  a  new  plea  to  be 
filed,  or  to  grant  a  new  trial,  or  to  continue  a  cause, 
cannot  be  assigned  as  a  cause  of  reversal  on  a  writ  of 
error.  We  can  perceive  no  distinction  in  principle 
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between  these  cases,  and  the  one  before  the  court.  We  j 

must  take  the  declaration,  Including  the  amendment,  as  ' 

we  find  it  on  the  record.  Nor  can  we  interfere,  be-  , 
cause  the  court  below  did  not,  as  it  ought,  require 

the  costs  formerly  accrued,  to  be  paid,  as  a  condition  , 

of  the  amendment.  '  ■ 

See  also  Hicks  v.  Bekins  Moving  fc  Storage  Co. ,   supra ;  Vevelstad  v. 

Flynn,  supra. 

The  grounds  on  which  a  trial  court  may  grant  a  rehearing,  recon-   j 

sideration  or  new  trial  in  its  discretion  are  many  and  varied.  The 

) 

most  usual  grounds  for  granting  a  new  trial  are  newly  discovered       ] 

i 
evidence,  changes  in  the  law,  changes  in  the  facts,  errors  in  the      } 

admission  or  exclusion  of  evidence  where  the  decision  is  contrary      \ 

to  law  or  not  supported  by  the  evidence j,  and  the  like.  But  when  the 

record  in  this  case  is  considered  in  the  light  of  the  grounds  upon 

which  a  rehearing  or  new  trial  will  ordinarily  be  granted,  it  is  clear 

that  the  Tax  Court  did  not  abuse  its  discretion  in  denying  the  request 

to  set  aside  the  order  of  dismissal.  The  only  basis  for  such  request 

in  this  case  is  that  the  Tax  Court  abused  its  discretion  in  refusing 

to  grant  the  taxpayer's  motions  for  a  continuance  and  in  granting  the 

Commissioner's  motion  to  dismiss.  We  have  demonstrated  above  that 

the  Tax  Court's  actions  in  those  instances  were  fully  warranted.  No 

more  did  its  refusal  to  set  aside  the  order  of  dismissal  constitute 

an  abuse  of  discretion,  since  the  sole  grounds  for  such  action  would 

be  an  abuse  of  discretion  in  respect  of  the  previous  motions.  Moreover 

we  entertain  serious  doubts  that  an  appeal  would  lie  from  the  Tax 

Court's  order  denying  the  motion  to  set  aside  the  order  of  dismissal. 

Hicks  V.  Bekins  Moving  fc  Storage  Co. ,  supra,  p.  409. 
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To  sustain  its  contention  that  the  Tax  Court  erred  in  failing  to 
grant  its  motion  for  a  continuance,  the  taxpayer  cites  (Br„  9)  Alamance 
Industries,  Inc.  v.  Filene*s,  291  F.  2d  142  (C.A.  1st),  and  asserts 
that  it  "provides  some  analogy  to  the  present  case."  Other  than  In- 
volving a  motion  for  a  continuance,  that  case  provides  no  analogy  at 
all  and  is  markedly  distinguishable  on  its  facts.   In  like  vein  tax- 
payer relies  (Br.  13)  upon  Carnegie  Nat.  Bank  v.  City  of  Wolf  Point, 
110  F.  2d  569  (C.A.  9th),  and  Thomas  v.  Commissioner,  185  F.  2d  851 
(C.A.  6th) ,  as  establishing  his  contention  that  the  Tax  Court  erred  in 
granting  the  Commissioner's  motion  to  dismiss  for  failure  to  prosecute. 
Any  reliance  on  these  cases  is  misplaced.   The  Thomas  ease  (p.  852) 
involved  a  bizarre  instance  of  dismissal  for  failure  to  prosecute 
"due  to  the  fact  that  counsel  has  no  standing  in  this  court  *  *  *  and 
the  taxpayer  is  not  represented."  The  abuse  found  by  the  Sixth  Circuit 
consisted  not  in  the  trial  court's  denial  of  a  motion  but  in  its  denial 
of  permission  to  counsel  to  file  such  a  motion.   In  the  Carnegie  Nat, 
Bank  case,  this  Court  held  that  it  was  an  abuse  of  discretion  for  one 
district  judge,  on  his  own  motion,  to  dismiss  a  case  in  which  another 
judge  on  the  same  court  had  already  entered  his  decision.  This  Court 
reasoned  (110  F.  2d,  p.  573): 

As  the  case  stood,  appellants  had  won  the  decision, 
but  neglected  to  secure  a  decree  thereon.   To  be 
summarily  deprived  of  the  fruits  of  victory  now 
would  appear  a  penalty  so  harsh  that  only  extreme 
provocation  would  justify  it. 

Finally,  the  taxpayer  suggests  (Br.  13-15)  that  the  Tax  Court 

acted  injudiciously  in  dismissing  for  failure  to  prosecute  because 

it  did  not  consider  all  the  pertinent  circumstances.  This,  simply. 
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Is  untrue.  Rarely  does  a  court  display  a  greater  mastery  of  the  facts 

and  circumstances  of  a  case  than  is  evinced  by  the  instant  record,  par-' 

i 
ticularly  where  the  court  summarized  (II-B  R,  94"'122)  the  taxpayer's 

] 

posture.  Not  only  did  the  court  consider  aill  pertinent  circumstances,  : 

I 
it  repeatedly  invited  counsel  to  present  an  explanation  of  such  clr-    j 

I 

cumstances.   (II-B  R.  105,  108,  113,  114.)   Counsel's  initial  apparent  I 

j 
eagerness  to  accept  these  invitations  (II-B  R.  112)  seems  to  have      i 

evaporated  and  the  matter  was  dropped  with  the  candid  statement  (II-B 

R.  116)  that  taxpayer  over  the  years  had  siimply  been  too  busy  re-      i 

I 
habilitating  his  personal  fortune  to  gather  the  evidence  necessary  to   j 

substantiate  his  deductions.  Taxpayer  here  confesses  appeallngly  his 

unwarranted  lack  of  diligence  over  a  protracted  period  and  seeks  to 

avoid  the  consequences  thereof  by  announcing  he  is  now  ready  to  get  on 

with  his  case.  This  Court  has  on  more  than  one  occasion  answered  this 

cavalier  approach  to  the  judicial  process.  Thus,  in  United  States  v. 

Pacific  Fruit  &  Produce  Co. ,  138  F.  2d  367,  372,  this  Court  stated: 

The  appellant  assures  us  that  it  "now  Ihias  available 
competent  evidence  as  to  the  market  value  of  the 
1937  crops."  This  prepa!Pedaess  comes  tardily.   In 
Hicks  V.  Beklns  Moving  &  Storage  Co. ,  9  Clr. ,  115 
F.  2d  406,  409,  we  said:   Moreover,  an  order  of 
dismissal  may  be  granted,  notwithstanding  the 
plaintiff  has  been  stirred  into  action  by  the 
impending  dismissal,  for  subsequent  diligence  is 
no  excuse  for  past  neg] 
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CONCLUSION 

The  action  of  the  Tax  Court  in  the  instant  case  was  proper  and 

its  decision  is  correct.   The  order  of  dismissal  and  decision  should 

be  affirmed. 

Respectfully  submitted, 

RICHARD  M,  ROBERTS, 

Acting  Assistant  Attorney  General. 

LEE  A.  JACKSON, 
DAVID  O.  WALTER, 
CROMBIE  J.D.  GARRETT, 
Attorneys , 

Department  of  Justice, 
Washington,  D.  C.   20530. 

MARCH,  1966. 

CERTIFICATE 
I  certify  that  in  connection  with  the  preparation  of  this  brief 
I  have  examined  Rules  18  and  19  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit,  and  that,  in  my  opinion,  the  foregoing  brief 
is  in  full  compliance  with  those  rules. 
Dated: day  of    ,  1966. 


Attorney 
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APPENDIX  ' 

Rules  of  Practice^  Tax  Court  of  the  United  States  (Rev.  1958,  1964  ed,): 

RULE  19.  MOTIONS  ' 

«  »  * 

(b)  Motions  will  be  acted  upon  as  justice  may  require  and 
may,  in  the  discretion  of  the  Court,  be  placed  upon  the  motion 
calendar  for  argument.  Disposition  of  motions  will  be  exijedited 
if  the  party  filing  the  same,  after  consultation  with  his 
adversary,  is  able  to  note  on  the  motion  that  there  is  no  ob- 
jection thereto.  (See  Rule  27(a)  and  (d)  and  Rule  30(b).) 

(c)  The  filing  of  a  motion  shall  not  constitute  cause  for 
postponement  of  a  trial  from  the  date  set.  (See  also  Rule 
27(d)  with  respect  to  motions  for  continuance.) 


RULE  20.  EXTENSIONS  OF  TIME 

(a)  An  extension  of  time  (except  for  the  absolute  time 
limit  on  filing  of  the  petition,  see  section  6213(a),  Code 
of  1954,  and  except  as  otherwise  provided  in  these  Rules)  may  be 
granted  by  the  Court  within  its  discretion  upon  a  timely  motion 
filed  in  accordance  with  these  Rules  setting  forth  good  and  suffi- 
cient cause  therefor  or  may  be  ordered  by  the  Court  upon  its  own 
motion. 

*  *  * 

RULE  21.  DISMISSAL 

A  case  may  be  dismissed  for  cause  upon  motion  of  cither 
party  or  of  the  Court.  (See  Rule  7(a)(2)  and  Rule  27(c)(3).) 

RULE  27.  PLACE,  TIME,  AND  NOTICE  OF  HEARINGS  AND  TRIALS- 
ATTENDANCE  AND  CONTINUANCES 


(d)  Continuances— Motions— Trials .— 

(1)  Court  action  on  cases  set  for  hearing  on  motions  or 
trial  will  not  be  delayed  by  a  motion  for  continuance  unless  it  is 
timely,  sets  forth  good  and  sufficient  cause,  and  complies  with  aU 
applicable  Rules. 
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No.  20451 
In  The 
UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


IdWIN  JONES  MONTGOMERY,  SR.  ,  et  al., 

Petitioner, 
I    vs . 

pMMISSIONER  OF  INTERNAL  REVENUE, 
1  Respondent. 


PETITIONER'S  REPLY  BRIEF 


SUMMARY  OF  ARGUMENT 
The  Tax  Court  exercised  its  "discretion"  arbitrarily  and  will' 
ully,  rather  than  reasonably  and  with  due  regard  for  all  of  the       ! 
ircumstances ,  as  required  by  law.   Its  decision  should  therefore  be 
eversed,  whether  or  not  it  could  reasonably  have  arrived  at  the  decisi'. 
hich  it  reached. 


ARGUMENT 


A  TRIAL  COURT  MUST  EXERCISE  ITS  DISCRETION  IN  A 
LAWFUL  MANNER;  IT  APPEARS  FROM  THE  RECORD  THAT 
THE  COURT  BELOW  FAILED  TO  DO  SO. 

Almost  all  of  respondent's  brief  is  devoted  to  the  propositioi 

hat  granting  of  a  continuance  is  a  matter  that  falls  within  the  trial 

ourt's  discretion,  and  to  argument  that  there  are  facts  in  the  record 


1 


2 

tat  could  be  said  to  justify  the  decision  that  the  court  reached.   We  ■ 

aree  with  respondent  upon  the  former  point.   We  do  not  concede  the 

Itter,  nor  is  it  necessary,  however,  that  we  contest  it.   The  point    ' 

uon  which  we  insist  is  that  the  scope  of  review  on  a  discretionary     ' 

rling  is  broader  than  is  implied  by  respondent's  brief:  an  appellate 

curt  must  reverse  if  it  determines  that  the  trial  court  in  fact  did  noi 

6:ercise  its  discretion  in  a  lawful  manner,  even  though,  had  the  trial 

ourt  done  so,  it  could  have  arrived  at  the  same  decision. 

The  following  remarks  appear  in  an  article  dealing  specifical 

th  review  of  administrative  decisions;  the  reasoning  is  nevertheless 

)plicable  to  the  present  circumstances: 

It  is  commonplace  that  in  a  given  case  the 
evidence  may  suffice  to  support  a  finding 
either  way.   The  finding  may  be  "against  the 
weight  of  the  evidence"  and  yet  be  valid 
because  supported  by  "substantial"  evidence. 
The  factfinder  must  make  a  choice  based  on  his 
own  appreciation  of  the  greater  probability;  ' 

and  though  it  may  not  be  clear  from  the 
authorities,  I  would  suggest  that  the  fact- 
finder should  believe  that  the  fact  is  "true," 
rather  than  merely  make  an  objective  judgment 
of  its  probability.   Finding  a  fact  involves 
a  personal  commitment.   Merely  because  the 
evidence  is  "substantial",  it  does  not  follow 
that  the  finder  of  fact  has  properly  under- 
stood his  obligation;  and  if  it  is  evident 
that  he  has  not,  the  case  should  be  remanded 
to  him  despite  the  fact  that  the  evidence  is 
substantial.   (Emphasis  in  original) 

Jaffe,  Administrative  Law:   Burden  of 
Proof  and  Scope  of  Review,  79  Harv.  L. 
Rev.  914,  915  (1966). 

'o  paraphrase  the  last  sentence  of  the  foregoing  passage  in  terms  appli 

lable  to  the  present  situation:  even  if  there  are  facts  of  record  upon 

?hich  the  court  could  have  based  a  discretionary  ruling  adverse  to 
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ptitioner,  it  does  not  follow  that  the  court  has  properly  understood  a: 

h)nored  its  obligation;  and  if  it  is  evident  that  it  has  not,  the  case  :, 

ciould  be  remanded  despite  the  existence  of  such  facts.   To  affirm  wher:, 

treasonable  man  could,  at  trial,  have  decided  the  case  either  way,  but;| 

\iere  it  appears  that  the  trial  court  in  question  did  not  understand  or, 

(Id  not  perform  its  obligation  properly,  would  be  to  deprive  the  litiga, 

(f  a  necessary  step  in  the  judicial  process.   Petitioner  herein  was  en-; 

Ltled  to  have  the  question  raised  by  his  requested  continuance  decided 

i 

■f   a  judge  exercising  judicial  discretion;  it  is  that  step  of  which  he  ., 

las  deprived  by  the  court  below, 

I        In  Janousek  v.  French,  287  Fed. 2d  616  (8th  Cir,  1961),  cited  b: 

espondent  on  page  14  of  his  brief,  the  court, at  page  621,  quoted  from 

'owles  V.  Goebel,  151  Fed.  2d  671,  674  (8th  Cir .  1945),  the  following 

description  of  the  duty  of  an  appellate  court  in  reviewing  an  exercise 

f  discretion: 

.  .  .  (T)he  process  of  an  appellate  court  in  \ 

examining  exercised  discretion  for  abuse  is 
not  one  of  creating  prescriptions  and  defini- 
tions for  the  curbing  of  judment  generally, 
but  simply  one  of  viewing  the  action  taken  in 
an  immediate  case  in  the  relativeness  of  its 
entire  situation  to  see  whether  it  compels  the 
conviction  that  there  has  not  been  a  responsible 
exercise  in  a  legal  sense  of  official  conscience 
on  all  the  considerations  involved  in  the 
situation.  (Emphasis  added^ 

To  demonstrate  that  petitioner  herein  was  deprived  of  the 

equired  "responsible  exercise,"  it  is  first  necessary  that  we  discuss 

»riefly  what,  in  the  judicial  context,  is  meant  by  the  term  "discretion., 

respondent  has  cited,  on  page  13  of  his  brief,  the  case  of  Langnes  v. 

[Teen,  282  U.S.  531  (1931)  in  support  of  the  proposition  that 

'discretion  indicates  the  absence  of  a  hard  and  fast  rule."   The  passag 
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upon  which  respondent  relies  goes  on  to  define  "discretion"  as  follows:: 

When  invoked  as  a  guide  to  judicial  action 

it  means  a  sound  discretion,  that  is  to  say 

a  discretion  exercised  not  arbitarily  or  ] 

willfully,  but  with  regard  to  what  is  right 

and  equitable  under  the  circumstances  and  the 

law,  and  directed  by  the  reason  and 

conscience  of  the  judge  to  a  just  result. 

282  U.S.  at  541. 

Judicial  "discretion"  has  often  been  described  in  words  of  similar 

import;  several  definitions  are  set  out  in  the  Appendix,  infra. 

Did  the  Tax  Court  understand  and  honor  its  obligation  to 

exercise  discretion,  as  that  term  has  been  defined  by  the  authorities 

cited  above  and  in  the  Appendix?  As  petitioner  has  indicated  in  his 

opening  brief,  a  careful  reading  of  the  record  demonstrates  that  it 

did  not.   At  a  very  early  stage  the  court  indicated  that  it  had 

already  decided  that  the  taxpayer  was  engaging  in  dilatory  tactics: 

...  I  think  if  we  put  it  off  it  is  going  ! 

to  be  the  same  thing  when  it  comes  up 
again  ....  (II-B  Tr.  10) . 

This  remark  was  made  at  a  time  when  the  record  before  the  court  showed, 
by  written  motion  of  petitioner's  counsel  (I-A  Tr.  57)  and  by  declara- 
tions under  penalty  of  perjury  of  petitioner  (I-A  Tr.  67)  and  of  the 
director  of  the  bureau  for  which  petitioner  worked  (I-A  Tr.  69),  that 
petitioner,  in  the  months  immediately  preceding  the  trial,  was  working 
on  a  very  heavy  schedule,  including  nights  and  weekends,  for  the  Nevada 
Legislature  and  accordingly  had  not  been  able  to  make  necessary  trips 
to  Arizona  and  California  to  gather  and  organize  relevant  documenta- 
tion.  These  facts  were  not  directly  controverted  by  respondent,  who 
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contended  himself  with  charges  that  petitioner  had  failed  since  1959  tc 
substantiate  the  deductions  claimed,  that  petitioner  was  only  trying  tc 
"delay  and  procrastinate,"  that  petitioner  had  "successfully  adopted  th, 
same  delaying  tactics  in  previous  cases,"  and  that  the  original  and 
amended  petitions  filed  by  petitioner  were  false  and  defective  (I-A 
Tr.  61-66,  II-B  Tr.  3-5). 

Since  the  situation  petitioner  described  clearly  made  it 
impossible  for  him  to  be  ready  for  trial  on  the  date  in  question  (See  .1 
petitioner's  opening  brief  pages  8  and  9),  and  since  petitioner's 
description  of  the  situation  was  not  controverted  and  respondent  made 
no  claim  that  delay  would  prejudice  his  case,  a  proper  exercise  of 
discretion  would  surely  have  resulted  in  the  granting  of  a  continuance  ' 
at  that  time.   The  court's  denial  of  petitioner's  motion  was  not,  how- 
ever, as  shocking  a  ruling  as  those  which  followed,  since  the  court  at  1 
this  early  stage  may  have  believed  that  the  choice  lay  between  granting 
a  continuance  and  forcing  the  petitioner  to  proceed  on  a  make-shift 
basis  with  whatever  evidence  was  immediately  available.   By  the  time 
the  next  ruling  was  made,  however,  the  situation  had  altered:  the 
court  had  made  it  clear  that  it  was  not  going  to  accept  the  kind  of 
proof  petitioner  was  seeking  to  present,  and  petitioner  had  concluded 
that  it  would  be  pointless  to  proceed  further.   (See  petitioner's 
opening  brief  page  12) .   The  choice  now  facing  the  court  was  between 
continuance  and  dismissal. 

It  appears  unequivocally  from  the  record  that  the  court  did 
not  consider  this  choice  with  an  open  mind;  that  its  discretion  was  not 


6 

"directed  by  the  reason  and  conscience  of  the  judge  to  a  just  result," 
JLangnes  v.  Green,  282  U.S.  531,  541  (1931),  but  rather  was  exercised 
"arbitrarily  or  willfully."   Langnes  v.  Green,  supra.   On  the  last  page 
of  his  brief,  respondent  finally  meets  petitioner's  essential  contentio 
on  this  point  with  the  statement  that  "rarely  does  a  court  display  a 
greater  mastery  of  the  facts  and  circumstances  of  a  case  than  is  evince 
by  the  instant  record,  particularly  where  the  court  summarized  (II-B  R. 
94-122)  the  taxpayer's  posture."   (Respondent's  brief,  page  22.)   The 
pages  of  the  record  referred  to  by  respondent  include  petitioner's  last 
renewal  of  his  motion  for  continuance  (II-B  Tr.  94),  respondent's 
motion  for  dismissal  (II-B  Tr.  112)  and  argument  by  counsel  for  both 
sides.   (Petitioner's  argument  appears  at  II-B  Tr.  102-3,  113-14, 
116-17;  Respondent's  at  II-B  Tr»  103,  105-6,  109-11.)   It  is  particu- 
larly noteworthy  that,  as  pointed  out  in  petitioner's  opening  brief  at 
Ipage  13,  the  court,  in  response  to  a  question  from  petitioner's  counsel 
frankly  stated  that  it  was  not  at  this  time  reconsidering  the  motion 
for  a  continuance,  but  was  merely  seeking  to  "provide  additional  suppor 
for  the  reasonableness"  of  its  action  (II-B  Tr .  104).   Having  made  this 
statement,  the  court  went  on  to  insist  that  the  record  with  respect  to 
the  history  of  petitioner's  dealings  with  the  Internal  Revenue  Service 
be  expanded  (II-B  Tr .  104-111). 

The  court's  remark  makes  crystal  clear  that  which  was  implici 
in  its  remarks  made  two  days  earlier  (See  page  4,  infra)  and  in  remarks 
it  made  as  the  trial  progressed  (See  Opening  Brief,  page  12)).   The    i 
court  made  up  its  mind  what  it  was  going  to  do  no  later  than  within  a 
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;V7  minutes  of  taking  the  bench  on  the  first  day  and  never  thereafter  cor 
c.dered  with  an  open  mind  the  following  facts:   Petitioner  had  suffered 
i financial  debacle  (II-B  Tr .  44)  and  felt  compelled  to  work  extraordina^ 
;iurs  to  rehabilitate  his  position  (I-A  Tr .  79),  many  of  petitioner's 
ficords  had  been  destroyed  in  a  fire  (I-A  Tr .  79,  82,  83),  petitioner 
id  moved  twice  during  the  period  in  question  (I-A  Tr .  80),  petitioner 
us  and  had  been  for  several  months  heavily  involved  in  duties  with  the 
vada  Legislature  (I-A  Tr.  57,  67,  69),  for  all  of  these  reasons 
scords  which  petitioner  would  need  remained  scattered  and  unorganized 
:i-B  Tr.  102,  I-A  Tr.  80),  but  petitioner  was  prepared  to  spend  his     : 
)ming  summer  vacation  in  preparation  for  trial  and  would  be  ready  for 
ial  at  the  fall  session  of  the  court  (II-B  Tr .  102,  I-A  Tr .  72,  81). 

An  open-minded  court,  bearing  in  mind  that  " (l)iberality 
lould  be  exercised  in  the  granting  of  continuances  to  obtain  the 
resence  of  material  evidence  and  to  prevent  miscarriages  of  justice," 
:ohen  V.  Herbert,  186  Cal  App .  2d  488,  493  (1960),  might  well  have 


voided  that,  in  this  instance,  the  interests  of  justice  would  best 
2  served  by  allowing  petitioner  the  continuance  he  requested, 
titioner,  having  been  denied  the  judgment  of  such  a  court,  has  been 
enied  an  essential  step  in  the  judicial  process. 

There  is  a  factual  inference  in  respondent's  brief  that  is 
ot  warranted  and  should  be  corrected;  respondent  relies  heavily  upon 
lleged  "contradictory  statements"  of  petitioner  about  his  records 
Respondent's  Brief  pages  5,  6,  8,  15).   Though  some  of  petitioner's 
tatements  may  have  been  inartfully  worded,  none  of  them  are 
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inconsistent  with  the  full  explanation  about  the  records:   Records 

accumulated  prior  to  the  fire  on  March  24,  1959  were  destroyed,  and 

will  have  to  be  reconstructed  through  the  records  of  others.   Records 

I 
accumulated  since  that  fire  were  moved  from  Sacramento  to  Carson  City 

in  August  of  1964  and  were  not,  at  the  time  of  trial,  organized  in  a 

manageable  form.   Still  other  records  are  in  Arizona  (I-A  Tr.  79-80). 

None  of  the  authorities  cited  by  respondent  deal  with 
petitioner's  contention  that  the  trial  court  must  exercise  its  discre- 
tion in  a  lawful  manner;  all  are  illustrations  of  the  point,  which 
petitioner  does  not  dispute,  that  a  ruling  on  a  continuance  is  discre- 
tionary.  Suffice  it  to  say  that  all  of  respondent's  authorities  are 
factually  distinguishable  from  the  case  at  bar.   In  each  of  the 
following  cases,  substantial  prejudice  was  shown  by  the  party  opposing 
the  continuance:  Vevelstad  v.  Flynn,  230  Fed. 2d  695  (9th  Cir.  1956); 
United  States  v.  Pacific  Fruit  &  Produce  Co.,  138  Fed. 2d  367  (9th  Cir. 
1943);  Girard  Trust  Co.  v,  Amsterdam,  128  Fed. 2d  376  (5th  Cir.  1942). 

In  each  of  the  following  cases,  previous  continuances  had 
been  granted;  in  Sweeney  v,  Anderson,  infra,  a  further  continuance  was 
offered  but  the  litigant  failed  to  respond  to  the  offer:   Sweeney  v. 
Anderson,  129  Fed. 2d  756  (10th  Cir.  1942);  Grunewald  v.  Missouri  Pacifi 
Railroad  Co. ,  331  Fed.  2d  983  (8th  Cir.  1964);  Woodbury  v.  | 

Commissioner,  231  Fed.  2d  121  (3rd  Cir.  1956);  Scholl  v.  Felmont  Oil 
Corp . ,  327  Fed.  2d  697  (6th  Cir.  1964);  Miller  v.  Johnson,  Inc.,  191 
Va.  768,  62  S.E.2d  870  (1951). 

In  each  of  the  following  cases,  the  complaining  party  relied 
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upon  a  change  of  counsel  immediately  before  trial  as  ground  for  a  con- 
tinuance:  Miller  v.  Johnson.  Inc..  191  Va.  768,  62  S.E.2d  870  (1951); 
Brunson  v.  Hamilton  Ridge  Lumber  Co.,  122  S.C.  436,  115  S.E.  624  (1923) 
Berger  v.  Mantle,  18  Cal.App.2d  245,  63  Pac.2d  335  (1936). 

In  Hicks  v.  Bekins  Moving  &  Storage  Co.,  115  Fed.  2d  406  Oti 
Cir.  1940),  the  complaining  party  was  seeking  to  re-open  a  matter 
dismissal  of  which  had  been  permitted  without  objection.   In  Andrews  v. 
Hotel  Sherman,  138  Fed.  2d  524  (7th  Cir.  1943),  the  court  held  that  the 
complaining  party  had  not  been  prejudiced  by  the  denial  of  a  continuanc 
In  Baltimore  American  Ins.  Co.  v.  Pecos  Mercantile  Co. ,  122  Fed.  2d  14: 
(10th  Cir.  1941),  a  litigant  represented  by  two  well  known  law  firms  was 
complaining  of  inadequate  representation  based  upon  confusion  over  who 
;A7as  to  prepare  the  case.   Inderbitzen  v.  Lane  Hospital,  17  Cal.App.  2d 
103,  61  Pac.2d  514  (1936)  involved  a  case  which  had  apparently  been 
delayed  for  eight  years  since  it  had  been  at  issue.   In  Everts  v. 
A?ill  S.  Fawcett  Co.  ,  3  Cal.App. 2d  261,  38  Pac.2d  868  (1934),  the 
defendant  based  its  request  for  a  continuance  upon  a  desire  to  seek 
further  evidence,  the  nature  of  which  it  was  uncertain,  from  plaintiff. 

Respondent's  remaining  authorities  stand  only  for  principles 
sufficiently  general  to  be  beyond  dispute. 


CONCLUSION 
It  appears  from  the  record  that  the  discretion  of  the  Tax  Coi. 
was  not  "directed  by  the  reason  and  conscience  of  the  judge  to  a  just 
result,"  Langnes  v.  Green,  282  U.S.  531,  541  (1931);  petitioner  was 
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therefore  deprived  of  an  essential  step  in  the  judicial  process  and  tht 
case  should  be  reversed  and  sent  back  to  the  Tax  Court  with  instructior 
that  it  be  set  for  trials 

Dated,  Oakland,  California, 
April  5,  1966 

Respectfully  submitted, 
JOHNSTON  6c  PLATT 

By  ROBERT  D.  PLATT 
jt  Attorneys  for  Petitioner 


I  certify  that,  in  connection  with  the  preparation  of  this 
brief,  I  have  examined  Rules  18  and  19  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit,  and  that,  in  my  opinion,  the  foregoing 
brief  is  in  full  compliance  with  those  rules. 


ROBERT  D.  PLATT 
Attorney  for  Petitioner 


APPENDIX 
Definitions  of  "Discretion" 

1.  The  discretion  intended,  however,  is  not  a 
capricious  or  arbitrary  discretion,  but  an 
impartial  discretion,  guided  and  controlled 
in  its  exercise  by  fixed  legal  principles . 

It  is  not  a  mental  discretion,  to  be  exercised 
ex  gratia,  but  a  legal  discretion,  to  be  exer- 
cised in  conformity  with  the  spirit  of  the  law 
and  in  a  manner  to  subserve  and  not  to  impede 
or  defeat  the  ends  of  substantial  justice. 

Bailey  v,  Taaffe,  29  Cal.  423,  424 
(1866) .   (Cited  on  pages  6  and  8  of 
petitioner's  Opening  Brief.) 

2.  The  Supreme  Judicial  Court  of  Massachusetts 
defined  the  term  in  Davis  v.  Boston  Elevated 
Ry.  Co. ,  (1920)  235  Mass.  482  [126  N.E.  841, 
843] ,  as  follows:   "By  such  expression  is 
implied  absence  of  arbitrary  determination, 
capricious  disposition,  or  whimsical  thinking. 
An  exhibition  of  ungoverned  will,  or  a  mani- 
festation of  unbridled  power  is  not  the  use  of 
discretion.   The  word  imports  the  exercise  of 
discriminating  judgment  within  the  bounds  of 
reason.   Discretion  in  this  connection  means  a 
sound  judicial  discretion,  enlightened  by 
intelligence  and  learning,  controlled  by  sound 
principles  of  law,  of  firm  courage  combined 
with  the  calmness  of  a  cool  mind,  free  from 
partiality,  not  swayed  by  sympathy  nor  warped 
by  prejudice  nor  moved  by  any  kind  of 
influence  save  alone  the  overwhelming  passion 
to  do  that  which  is  just." 

In  his  work,  '"The  Nature  of  the  Judicial 
Process,"  Justice  Cardozo  wrote  (p.  141): "The 
judge,  even  when  he  is  free,  is  still  not 
wholly  free.   He  is  not  to  innovate  at 
pleasure.   He  is  not  a  knight-errant,  roaming 
at  will  in  pursuit  of  his  own  ideal  of  beauty 
or  of  goodness.   He  is  to  draw  his  inspiration 
from  consecrated  principles.   He  is  not  to 
yield  to  spasmodic  sentiment,  to  vague  and 
unregulated  benevolence.   He  is  to  exercise  a 
discretion  informed  by  tradition,  methodized 
by  analogy,  disciplined  by  system,  and  sub- 
ordinated to  'the  primordial  necessity  of  order 
in  the  social  life.'   Wide  enough  in  all 


conscience  is  the  field  of  discretion  that 
remains,"   Certainly  a  decision  rendered  in 
disregard  of  fundamental  facts  upon  which 
the  parties  were  relying  or  based  on  facts 
not  adduced  at  the  trial,  and  unregulated 
by  those  principles  which  are  recognized  as 
being  inherent  in  the  true  concept  of  judicial 
discretion  would  not  be  a  judicial  decision  in 
the  true  sence. 

Gossman  v.  Gossman,  52  Gal.  App.  2d  184, 
195-196  (1942). 


STATE  OF  CALIFORNIA   ) 

)   s  s  • 
:OUNTY  OF  ALAMEDA    ) 

ROBERT  D.  PLATT,  being  first  duly  sworn,  deposes  and  says: 

That  he  is  a  citizen  of  the  United  States,  over  the  age  of 

18  and  not  a  party  to  the  within  cause  or  proceeding;  that  he  is 

employed  in  Alameda  County  and  that  his  business  address  is  833  First 

Western  Building,  Oakland,  California;  that  on  April  5,  1966  he 

! 

[served  three  true  copies  of  the  attached  Petitioner's  Reply  Brief  by 

placing  said  copies  in  an  envelope  addressed  to:   RICHARD  M. 

I 

jlOBERTS,   Acting  Assistant  Attorney  General,   Tax  Division,   United 

i 

iJtates  Department  of  Justice,  Washington,  D.C.  20530,  which 

Envelope  was  then  sealed  and  postage  fully  prepaid  thereon,  and 

j 

phereafter,  on  said  date,  deposited  in  the  United  States  mail  at 

[ 

pakland,  California.   That  there  is  delivery  service  by  United 
States  mail  at  the  place  so  addressed,  or  regular  communication  by 
Jnited  States  mail  between  the  place  of  mailing  and  the  place  so 
iddressed. 


ROBERT  D.  PLATT 


Jubscribed  and  sworn  to  before  me 
his  5th  day  of  April,  1966. 


SHARON  D.  GERRITS 
Notary  Public  in  and  for  said 

County  and  State 
fy  Commission  Expires:   12/16/68 
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